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I. Richard Earle of Clanrickard, and the Lady Fran- g,g;y, 


cis bis wife againſt R obert F tdney. | | Mich.r1. Tac. 


Tchard Earle of Clanrickard and the rarmedon in 
«Lady Francis his wife brought a Reverrer,to 
© Formedon in Reverter againſt Ro- the Wite only: 
©ert Sidney Viſcount Liſl:y af d©. "de Sales 
© vers mefſuages, lands and tenements 
© in Eirhirſt Watlington $ and other 
5 Townes which Robert Earle of Ef 
* ſex and the faid Francis then his 
| © wife by fine, did give unto William 
*Gerard and Francis Mill, and the 
heires of the ſaid William to the nſe 
© of Elizabeth Sidney,daughter & heire of Sir Philip Sidney knight, 
©and of the heires of her body, and for defaulc of ſach iſſue, tothe 
© iſe of the ſaid Lady Francis, and her heires : Et quod poſt mortem 
* pred. Eliz.ad prefatum Franc. revertere d:bent per formans donationts 
* pres acvigore flat. Cc. eo quod pred. Eliz.aberha obiit fine hared. de 
© corpore ſus exeun. 
* Wherenpon the faid E:rle and Counteſſcjcounted accordingly, 
and the Viſcount Liſle defendant, p!caded in abatement of the 
© writ, that the faid Connteſſe, at the time of the death of the faid 
© Elizabeth was covert ofthe plaintife her now husband, {© that 
* the right of the ſaid Tenements,fi quod, 5c. to her husband and her 
*did revert, and fo by the faid writ it ought to have oppo 
A Where» 
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IE ONS wives; ent ants 
A L-  writof eſcheat or Caſo 710246 caſino 
veſted if{thdl akrady Fic eog ie 
therefore theJand holden,ort CRP nn) 
to poſſcflion, therefore in tho 
3 H.6.2.20-E-3 them both, and ſore thebookes 5-H 6, 2, 20. oh 3-9 37%. reg I 
372-Reg.138 228, NatsBro210. ' .. * | 
NatB(319. * "Bot now in Formedop in reverter wherein notking'ſs already ” 
- 27. veſted buttherightonely returnes.c beret we hidtore 
turne cither to the wife alone, or to the has 


reſolves plainly in 337H-6- fo. 34. vide quelque fojt ary an 


BHS&20* "© 18.E-3.3+ Report de R-Thorpe &: ceo vas #0m 6 
: — IT bate purge & le Reverter fuit nts. tagt boron fon. $2 M 
18 K.3-3+ ; | 
BET Il, Walter Widlaks Ver! 7 NE 
Somerſet. (12; 
Hill 8.Jac. be aa Widlake brooght aſd 
rot.2069, -* Agnes Harding, for tak 
- ton. Thedefendant plea 
© was fciz-d ofan houſe and land in or in foe ow 
ple holden in ſocage and leaſed it to the plaintiffe-for ' 99+. yea! ren, 
Deviſe to. A, © yeelding feaven [hilli ings a yeere rent, quarterly. by even; 


© and after by his will did deviſe thereverſion to Agnes eek and 
and that for a quarters rentbehinde, hee 
©diftrained the porrenger in the houſe deviſed * the plaintiffe con- 
© fefſed the ſeifin of Francklin,, and theleaſe tohimſelfe, andthe 
* death of Tohn Francklin conveyed the reverſion to Edw. Franck- 
©in, by deſcent, and:traverſed the deviſe to the defendant, mods &- 


for yeares,and 


the inheritance © her heiresin fec fimple ; 
in fee. 


© forms, The Jury ſaid, that Tobn-Francklin did deviſethe houſe and. 


* land to Agnes in theſe words, viz. Item, I doe give & th un- 
*©g my coſfin Agnes my now dwelling houſe, with all the lands, 
ninety 
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M —_ Coke chiefe ce, reporta ceux points in Capias ty Ba lc Rox. 
anco Regis, That when twoare bound in oblliog joynt= © 
ly and ſeverally; and the Obligee ſue one of them in the Common x;,.y pxecy. 
place, and the other in the Kings Bench, and bad againſthim in tions ypon di- 
che Kings Bench 4 Capias, and tooke him in execution, \ and after vers and ſeve- * 
tooke an Elegit againſt the other,and had lands and god sdelivered call obligations T9 
in execution, he might well, char thereupon the other in execution YN 
by bis body, had an eA#dits Þuerela and was delivered,and beeaule 
the Judgement in that caſe muſt be, that hee be diſcharged of the 
execution, he ſhall never be taken againe, though the land taken in 
execution be evicted. _ 
And he ſaid alſo, that if an Elegit be ſued oat 


ES d 
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I Ys + 


"and entred. Elegie 


of record, though he getnothing for it, yer he ſhall n@@r haye other peremprory- 
execution,cill ſomewhat be found, and theretore no gan will record 
the execution, untill ſomewharbe found ; For it Bnoele&ionof ; 


nothing. | And as the record ſaith, that he did chuſe, which is not. 
the writ, bat lands and goods, For the ſamerecord upon thereturne 
affares, that there are neicher,and therefore all idle, | 


Pp” 


II. lohn Thomas Verſus 4 xworth, c_ 


& T npon the caſe in the Common Pleas, by Tohn Thomas an At- Com. Pleas 
& Þ curney againſt Axworth for theſe words, this is /. Thomas his Pal he 12+ Jace 
Griting in2«cxd- the plaintife, 8& he innuendo &c bath forged this N**35% _— 
Cyarri t D044? warranth per quenda Richardi Butl.y Mil, tunc vics 4 
Com, pred.exiſten. ſuper quedaam breve de Capias per quandam Mary- ff 
garetam Hog verſus prafe def. extra Curiam de Banco proſecut, eidem I 
Vicedireftimnerdo upon not guiltie found for the plaintife & found 

in arreſt of jadgment, that the innuendo would not ſupport the Aﬀti- januendo will 
on, the word warrant alone being of uncertaine {enſe and the mat- nor iniarge 
ter of the Aion ſhall not be enlarged nor. a'certained by the wordss 
Innuendo as Pox innuendo the French Pox, of which opiniun I was 

& am ;z and note that after in Trinicy Do the caſe of Yard wel | 

* 2 an 


KjeQione: | 


Pas: 1 1,Iac, 
Rot. 5+ 
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IV. YongVerſus Radford. 


Pen firme by Charles Yong againſt RobertRadford, ofa: 
houſe and Garden in Long-ditch in Weftm. of the demiſe of - 
enne Holland upon iſſue, not guilty by ſpeciall verdi&, the caſe 
was found thus. Ea ity 

& Elizabeth Radford was poſſcled. of of a leaſe. of the. lands 
*jn' queſtion of the demiſe of. y Deane and Chapter'of Weſtmin- 
&rer, for thirty one yeares beginning the third of December 25, 
<yeere of the Queene, and married one Tohn Holland, and then he 
«and his wife mortgaged their intereſtgand terme of yeares unto one . 
*Tohn. Emerſon, for payment . of- two. and twenty pound , 
«2nd after and before the day,of payment Elizabeth dyed,and [ohn 
* Holland the husband paid the money at the day,in redemption of 


. ©<the mortgage, and entered and made Anne his wife his Executrix, | 


& who entered,and then Radford tookeadminiſtration of the goods | 
< of Elizabeth the wife of Holland, and entered upon the "pe 5 | 
&< pon whom the ſaid Anne reentred, and made. the Leaſeunto | 
& Yong the plaintife, who entered and was poſſeſſed, till the defen- 
&« Jant Radford ejeRed him. eAnd 1t was adjudged that theplain- 

&©tife ſhould not recover by our uniforme opinion, The = wolf 

ment was pronounced 13. the reaſon was,that though the leaſe was 

at the firſt tho wives,and that the husband was peſſeſſed in her right, 

ſo as though he had purchaſed the Fee ſimple, the leaſe had beene 

extin&, yet by the entermarriage he hath full pewer te alien ir, 

And if he ſurvive his wife, heis to enjoy it, her Executors or eAd- 
migiſtrators; ſo hcre when he ſurvives,the conditions revive to him, 

& reſtore him to the leaſe in ſtate as it ſhould have beene,if it had nor : 

been aliened.Like to the caſe of 36. 4ſſi.plaintife 25.,where the hus- 

band and the wife; and a third perſon purchbaſeJands jayntly, the 

husband aliencd the whole, and then hee and his wife dyed, the 

third perſon ſurviving had an eAfſſize of the whole. eAndthe ra- 

ther here becauſe the husband paid all the money after the death of 

the wife ; like the caſe 9. h. 7. 25. agreed in Shellies caſe. Ifa man 
make a feoffement of landsupon condition, that if the Feoffor or 
his «Aſlignes pay ten pound that he may reenter, and dye, leaving a 
daughter who paid the money and cnrers,and then a ſonne is borne, 
yet the daughuer ſhall retaine the Jands, From qui ſentit onus, ſentire 
dc bet commoann.. 
Pincombe 
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. Pincombe Verſus Rudge, 
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* A My Pincombe and others plaintifee bronghe an account. of 
wo & eg Iobn Rudge, anddeclarcd that Rudge the 
& defendant by his ini 

& miſeunto him all his lands in-South Molton in'the. County of 
& D. by theſe words Deir, conceſſir, dimifit & confirmavit unto the 
«ſaid plaintife Haberd, -& texend. for their lives, rendring. 30. 


- Covenant: 


'Dewvonr,. - 
Rot, 94 1.B, 
Regis & Ex- 
_ -. 
Cham;Mich. 


* pound ayeare rent, with this expreſſe clauſe of watranty follow- ::.1ac. 


© ing, and the ſaid lohn Rudge'and his heires all the ſaid premifles 
* unto the faid Amy -&Cc. agai 
© under the ſaid TIohn his 


«1 grant ofa reverſion upon an cſtate for life, madetoone Tohn 


AQion of 


nſt all perfons, claiming by fremor covenant upon 
eltors, or his heires ſhall and will 7/0 anty 56 


© warrant, acquite and defend, during the terme aforeſaid. This is 


V. Caſe. 


© Pincombe and others in 15, of the Qyeene; by the ſame Tohn- 


© Rudge, who did atturne the grant to Amy and others, And the 


< ſame Tohn Rudgerin the 3o, yeare of the Queene had demiſed the 


& premifles, unto one William Hunt for terme of yeares to begin - 


© after thedeath.of the. ſaid Tohn Pincombe and ethers. After all 


& this, Iohn Pincombe rhe loſt tenant for life dyed, Amy Pincombe - 
& 1nd the other grantees of Reverſion, entered,upon whom Willi- - 
& am Hant entered, whereupon they brought their Aion of Coves- - 


« nant againk Iohn Zudge, and laid their dammage of two hundred 
« rounds, the defendant pleaded in barre, that the plaintife had 
«c | run brought a Yarrantia (barte again himupon the warck- 
©*tie aforeſaid forthe ſamelands, and that it was yet hanging, .and 


< undetermined, whereupon the plaintife demurred in law, and ' 


« judgement given for him and dammages and Coſts 28. pounds 6. 
& ſhillings $. pence, whereupon Rudge brought a writ of Error, in 
&©the Exchequer Chamber, and the onely queſtion was, whetherup- 


on this clauſe of warrantie well annexed unto a freehold, and aRi- Queſtion. - 


Error. - 


on of covenant to recover dammages could be grounded. And it - 


was agreed by all the Judges in the Exehequer Chamber, Thatthis 


ation of covenant will notlye, becauſe that though the warrantie. 
was annexed to a freehold, yet the breach and impeaching was nor - 


. of freehold,but of Chattell ( that is to ſay ) ofa leaſe for yeares, for 


which there could neicher be a voucher, Rebutter, nor Warrantia - 


Charte, ſo that though there had beene a judgement in the FWarran- 


tia Charte in this caſe, yet neither upon entry, nor upon recovery in - 


Ej<Qione firme upon this leaſe,there could be neither youcher, nor 
Rebutter, norvalus upon the Warrantia Charte, and therefore a reall 
Warrantie 1S.a covenant reall,when the freehold is brought in queſti= 
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on. But when a leaſe is in queſtion, or any other loſſe that doth- | 
not draw away the frechold, it may not be uſed as a perſonall co= | 
venant, whereupon dammages may be recovered, ſo .itis both a reall 


" and perſonall covenant to ſeverall endsand reſpe&ts. And fo it was 


adjudged for the defendant upon the writ'of error. Bur another er- 
ror was aſſigned, that there was not averrement that there were any 
lands in S. in the tenure of I, TL, It was anſwered that it appeared 
ſufficiently that there were ſome And that the declaration laid 
that he did deviſe, and that the tenant for life was ſeized, and thar 


Hunt entred, and fo of the other entries. By all which it appeares 


Fl 


Error. 


Chec.Chamb. 


. Weſtmer]. 
Trin.g.lac.R* 
305s (ci. fac. 


muſt be where 
the firſt ation *ITOT 


was laid. 


Aſumpſit 


Chec. Chamb. 


London- 


Paſſ. 1. Ta.Ro. 
525. conſide- 
ration where 
one takes loſle. 


that there was ſome land. And if there were any land itis well e- 
nough, though it be not certaine what or how much, becauſe there 
was no land to be recovered, but damages only. Aad theaffeſling of 
damages proves alſo that there were ſome lands. 


—_—_— 


mem 


VI. Muſgrave Verſus Whartos, 


FE Dward Muſgrave had judgement againſt Thomas Wharton 
Adm. of Edward Muſgrave of two hundred pounds, and the 
ation was laid in the-County, of Cumberland... Afterwards the 
plaintife upon the ſame judgement brought a-Scir. fac. in Weſtmer- 
land and had judgement upon twonihils. And now upona writ of 
that judgement was reverſed in the Exchequer Chamber.For 
a Sci. fac. mult be brought in the ſame County wherethe fir Aion 


"Was laid. 


VII. Lane Verſus Hallory. 


_ Obert Lane brought an Aſſumpſit againſt Henry Mallory, 
" R a ſhewes that William Majlory, father of the ſaid Hen= 
© ry deceaſed, was indebted unto the plaintite in two hun red 
* potnds.and that Sir Iohn Wentworth, and Sir Thomas Mildmay 
<« were bound unto the ſaid William Mallory by two ſeverall ftatute 
& ſtaples in two hundred pounds. And that the ſaid William Mal- 
*lory did deliver thoſe ftatates unto the ſaid plainrife to the intent 
© that he might be ſarisfied of the ſaid two hundred pounds.due un- 
«to him by the ſaid Mallory, by force whereof he was poſſeſſed of 
the ſaid (tat. And the defendant Henry Mallory pretending him- 
& ſelfe to be executor to William the Father, in conſideration that 
<the plaintife at the ſpeciall inſtance ofthe defendant wonld deli- 
yer unto him the ſaid ſtatute, he did promile to pay unto him 
«fifty pounds at one day, and fifty at another,and averres —_ we 
6 liyere 


_ = wen } pw 


Hoharts Reports, 
[ivered the ſtat.and the defendant paid bim forty pound of the firſt 
fifcy pound, and the reſt he hath not paid upon ifſue now aſſwmpſir, it 


was tound-for the plaintifes; damages were one hundred eighty 
pounds, who had judgement inthe Kings Bench. And now a writ 


3 of errorbeing brought in the Exchequer Chamber, the judgement 


2 - wasaftirmed, For: though it doth not agree that the defenJant was 


nds. te Ws. are 2» 


2 but pretended only to be executor, and ſo could make no profit of 
F the itat. yet becauſe they were delivered to theplaintife with intent 


to procure him ſatisfaQtion ſo as he might cancell themor take come 

povios for them, and that at the inſtance of thedefendant, and in 
ope of his promiſe hedid deliver them out and deprive himlſelfe of 

that meanes, it isa ſufficient conſideration. | : 


—_— hs 


VIII. Gardiner Verſus Bellingham, 


wn R Ichard Gardiner brought an 2fſumpſit againſt Thomas Bel- Afſumplir, 
ot lingham and declared that the defendant in confideration © 


Trin.10,TJacR. 


"that he was indebted unto the plaintife in ten pounds foure ſhil / 41 
© lings-ten pence, for agiſtm, and feeding of certaine Beaſts of his xxchec. Ch. 
© in the plaintifes grounds and for wheat & aliis mercimonis per : 

© rre1ift, R. habitis & receptiz,did affume to pay to the plaintife the - —_— 
& {aid debt, that he hath not paid it. Vpon ifſue 10x; ofenopſe it was germany Ws 
< found for the plaintife, and feventcene pounds five ſhillings foure quiſite, 

& pence damages and coſts upon this writ of crror, brought in the 

© Exchequer Chamber, the error aſſigned was , that there mult be 

© {ome certaine cauſe of the debt aſſigned. For it is no ſufficient de- 

& clarationto ſay where the defendant was indebted to the plaintite 

Ein ten pounds and promiſed to pay it, be not ſufficient to ſay ge 


'; nerally that he was indebted, becauſe that may be for rents upon 


leaſes or debts upon ſpecialties, yet this is certaine enough, for as 
well the wares and merchandizes as the paſturing and wheat are 
perſonall chings for which an aſſumpſit may lye, and may be turned 
into damages, and it requires not ſo much certainty, asif it were an 
aRion of debt upon the very contra. 


| IX. W tlkes Verſus I orden, Ejcctione. 


© =4qp"Homas Wilkes brought an cjc&tione firme againſt Rowland 57: 
&T on upon a eadeninds of certaine,in Wharton Aſton by __ by an 
"Edward Bridgeman upon iffueinot guilty , it-was fortnd for the nor party to 
*plaintife,and judgement given that he ſhould recover the poſſeſsion the writ-. 
* of his. Terme, and cightecne pound damages and coſts. -Hereupon - 

Error 
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Error in fa& 


out of the 
Kings Bench. 


Debt, 


London. 

B. le Roy. 
Exch.Cham. 
Paſ.7. Iac-Rot. 


447 © 
Wrong vilne 
by conſent, 


Viſne from 
Towne or pa- 


 riſhinthere- 


cord, 


Caſe. 


B.le Roy Ex- 
chequer. Cha, 
Innuendo 
"Thou haſt 
poyloned 
Smut. 


Damages ſc 
verall and 
coſts intite- 


Hoþarts Reports, 
{error aGigned was that Edward Bridgeman was ſeized but in the 
*right of Elizabeth his wife, and that he was dead beforethe day 
*of the judgement, and ſo the leaſe determined. And therefore 
judgement to recover the terme erronious. It was overruled and ' 
judgement afficmed, fog though it were agreed, that in the Exche- 
quer Chamber judgement may be reverſed for crrors in law,as death 
of the parties, or the like, where the writ is abſolutely abated, there 


Is no colour.in this caſe where tlie error depends upon the death of 


one that is not party to the ſuit, and upon the title of the land, for 


the. defendant may fay that Bridgeman was ſeiſed in his own right 


or-thelike, which wasto re-examine the whole title in the writ of 
error. / 


—_—k 


<— 


X,C 709 verſus Edwards. 


? | Ho Crow brought an a&ion of debt upon an obligation 
s offixty pounds againſt William Edwards, for the payment 
* of thirty one pounds ten ſhillings at. Coventry, ifſue taken that the 
* money was paid at Coventy., and yet by conſent of parties and 
© rule of Court, the ifſue was tryed at London and found fer the 
* plaintife and-judgement given, and:upon judgementa writ of er- 
* ror brought in the Exchequer chamber of the judgement reverſed;. 
© for conſent of parties may not change the law, 


XI, Miles verſus Facoh, 


4 "es Miles brought an a&ion of the caſe againſt Francis Ja- 


c 


cob for theſe words, Thou Innuendo, &c.- haſt poyſoned 
© Smith quendam Sam. Smith adtunc defunt?. innnendo, And it ſhall 
© coſt me a hundred pounds but I will hang thee for it. And further 
declared that the defendant of meere malice at the next Afsizes and 


\Goale delivery holden. at Bury, procured him to be falſely indited 
.that he had given poyſoned drink to Smith, to the intent to poyſon + 


him, whereof he dyed. Whereupon Miles was afterwards acquit- 
ted Upon iflue not guilty it was found for the plaintife & damages 
ſeverally for the words and judgement ſeven pounds a peece, and 
foure pound coſts entire, whereupon Miles had judgement to reco- 
ver the ſaid damages and cefts. And-uponawrit of error inthe Ex- 


\chequer Chamber, it was adjudged that the words could beare © 


ation for divers reaſons, For it doth not -appeare by the words 
that he poyſoned him witcingly, neither that Smith was deadat the 
time of the words ſpoken and the Innuendo for that pagan no 
ſufficient 
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Hoharts Reports; 


ſafficient averrement, but for the Inditment it is adjudged that the - 
Acion will not Iye, ſo that for the damages, for the words being 
ſeverall the judgement being reverſed for that part failed. Buc the 
judgement for the indiAmenc together with the damages was affic- 
med alſo for all the coſts,” becauſe there was juſt cauſe ofſait which © 
- warranted the coſts though part of the ſuit was without cauſe, 


DE ——— 


XII. Brooks verſus Spencer. | Trelpatk 


3, Wm Brooke brought an a&ion of treſp. againſt John Toys 
: Spencer. for cutting downe of certaine Oakes, carrying a= Ek 
© way of timber at Hurſley. And in the new aſsignement layes itin © * 
© a Cloſe called Newlands in Hurſley aforeſaid. To this the defen- 
© dant pledeth that New lands was cuſtomary lands of theManorof 
© Marden in the Parifh of Hurſley aforeſaid. And that there is a cu- Mor Jan: 
* ſtome within the faid Manor of Marden thatthe Copyhold tenants g,.ue yu 
© of the ſame tenements might fell timber, &c. And the Plaintife yie whether 
© traverſed the cuſtome, and it was found for him damages and cofts from the 
« eleven pounds in the Kings Bench. Then dyed Brook the plain- Town or Pa- 
©tife & Spencer brought a writ of error againſt Sir Thomas Savage, riſls, 
© and others his execators, and one error afsigned was, that the vc- 

* #ire fac. for triall of the cuſtome was de vicinets de Hurſley, and not 
© de vicineto parocbie de Hurſicy, Butall the Judges in the Exchequer 

Chamber overruled it to be good enough, for ſince it was firſt Jaid 

that the .treſpaſſe was done at Hurſley which ſhall be underſtood 

a Towne; and then the defendant ſpeakes of the Pariſh of Hurſley 
aforeſaid, they ſhall be underſtoed all one, for two former judge- 
ments were cited according for the word afereſaid I couples them. 


f 


—" —— 


XIIH. Walſtey verſus Wray, Error. 


c nd the very like was adjudged at the ſame time inthe Exche- Hillar.g.lac. 

: A quer Ch.betweene Alice Walfley plaint.and William Wray COT 
© Baronet, defendant, in a writ of error, in an'a&ion for grinding of CHI. Tac : 

_ *corne at other Mils contrary to the cuſtome, and the difference ror.6gr. = 
© was, that in the pleas there was mention of Liskariad, and the Pa- Viſne whether 
©riſh of Liskariad. And the Venire face was de vicineto of Liskar- from Towne 
*red, and judged good enough for the reaſon aforeſaid. or pariſh, 

Nota, that both the towne and pariſh areupon record , I hold 

that it would be a fault to take the urſne for the other, for it hath 
no warrant from the Record. 


B 14 Spendlowes 


- K 


Treſpaſle. 
Not. 


Tr.11.Jac, 


Rot. 346. 


Leaſe by a 


ted by his 
Succetlor.. 


P, 13+ Jac. 


| Hobarts Reports, 


| XIV, Spendlowes verſus Burket, 


C ou Spendlowes brought aw a&tion of Treſpaſſe apainft Rich. 
" Lard Barker tor breaking-of hisCloſe and taking away tweney 
* foure Lambes and certaine cartloads of Hay, Rye, Barley, Oates, 
* Peaſe, and Wheat, and certaine ſtones of Wooll. In pleadin upon 
*Demurter the caſe was thus, Rebert Creſfley being Prebend of the 
* Prebendary of Palderton and Farrington in the Church of the 
* blefled Virgin Mary of Lincolne , was ſeafed of the Retory of 


_ *Palderton with the appurtenances in his demeaſae as of fee in the 


* right of his faid Prebendary, and ſo ſeiſed the twenty day of Fe- 
© bruary, 13. E/z.did demiſe the ſame ReQory by Indenturennto 
*Sir Tarvaſe Knighr, and George Cliften Eſquire for ſeventy years, 


o . 


"then Thomas Bifhop of Lincolne who was Patron' of the faid Pre- 
' bend and Ordinary in the fame Diocefſe granted the next avoyd- 


 *anceof the ſaid-Prebend'unto one Humphrey Toy, 5 April, Anno 


*157?, which grant was confirmed by Toh Whitgift Deane and 
© Chapter of the Cathedrall Church of the bleſſet Virgin Mary of 
* Lincolne, the third day of Auguit 1552. Aﬀeer which-che fame- 
* Fhomas Biſhop of Lincolne, 20'die Inlfi An. Reg. Eliz. 16. did 
* confirme the leaſe made by Creffey unto'Sir Gervaſe and George 
© Clifton, and the Deane and Chapter did likewiſe confirme it the 
* day of _ o in the ſame 16yeare: the ame Robert CreC. 
"fey being (till Prebendand alive. Fhen dyed Crefley the Preben- 
* dary in the x4 yeare of the Queene, andthe'next avoidance being 
*brought downe unto one Thomas Fiſher and Raph Boyler Eſq; 
*they preſented unto the fame Prebendary Tohn Prat Clerk, who 
* was 5 eras parade inftalled and iadufted into the ſame. And 
*afrer that the ſame Prat entered into the ſameReQory, and was 
* thereof ſeaſed in his'demeafne as of fee'in the right of the ſaid 
*Prebendary. Then dyed Thomas Biſhop of Lincolne, and Wil- 
* Fam Chatterton ſucceeded him, then dyed Prat the Prebend 7 
© Sep» 1607. After whoſe.death Chatterton the Bifhop-did collate 
© the ſame Prebendary unto one Thowas Barton, whom he cauſed 
* tobe inſtituted and'indufted into the ſaid Prebendary, whoentred 
*into the ſaid Parſonage and leaſed the ſame 4Fanu. An. Regis /ac. 
<8, unto one Anthony Ward for five yeares, from the feaſt of Saine 
* Martin then paſt. And then this leafe was conveyed unto Spenid- 
* low, who entred upon Burket, who/as ſervant unto Henry Carvill 
"claimed under the leaſe made by Crefſey untothe Cliftons entred 
Eunto a cloſe being glebe and took the Lambes and corne being. 
* Tythes of the Parſonage of Balderton aforeſaid whereupon Spend- 
*Jaw brought his ation of treſpaſle._ | And . 
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And now was adjudged Paſch. 12. ofthe King, that the plain” 
tife thould recover,for though theleaſe made by Colky for ſeventy 
yeares was not yet expired in time, and though Burtgnthe Prebend. | 
came in after and under the.confirmation of the leaſe, yet Prat the Colts inciee 


Pcebend before him came inby the grant of the next avoidance by ongh part of 
Action 


' a grant made. confirmed: and perfefted beforethe confimationof 7. 
the leaſe, and fo conſequently was not ſubje&untoit, and then' ©" 
when he cntred upon the parſonage, he was ſealed in his demeans 
as of fee, and:ſo did defeat the leaſe totally , ſo as it could never re- 
vive or fake place againſt any ſucceſſor whagfoever, upon which rea» 


ſon there is a large diſcourſe in the Earle of Bedf. cale, Co. 1.7.t0.8, Co.lib.o.fo.8. 


And though Littleton ſeemes to be of opinion that the perſon hath 
not the right of fee. ſimple , he doth expound himſelfe as to the 
bringingof the writ of right, bur otherwiſe the a of thepatron is, 
as it charges or gives. And it ſufficeth that the Patron or Ordinary 
do.cither licenſe or aſſent. And therefore &E,6. Dyer 69.Ita Parſon 
make a lcaſc or charge his glebe to begin after his death, and the Pa- 
wm_ and Ordinary confirme itin his life, this ſhall binde his ſuc- 
CENOTS. - | 


XV.. Baker verſus: Spaine. | Debt. 


c Wie Baker brought an ation of debtupon an obligation Kanc.Com. 
C. of fifty paund againſt Simon Spaine. The condition was, Pleas Hil. :1,? 
* chat this defendant ſhoul 4 obſerve, performs, fulfill, pay, and keepe J*<Rvt-3139- 
©alliand fingular the covenants. graunts, payments;and agreements, 
© exprefſed and contained in. one paireof Indentures bearing date, 
© &c. The defendant pleads the: Indenture, being an Indenture of 


Rent pleaded 
behind icneeds 
notexpreſle de- 


<leaſe and pleads generally the performance ofall covenants, &c. mand expreſly. 


© The plaintife aſfignes the breach for non payment of ahalfeyeares 
©rent being thirteene pound ten ſhillings at our Lady day 9. Iac. 
© the defendant rejoynes that the plaintife entred into the lands de- 
©miſed befare the ſaid feaſt ſc. 24. die Martii Anno Regis 9. Wherc- 
ypen- ſue was taken, and it was {aid in arreſt of judgement forthe 
plaintife .that there was no. breach laid , becauſe there was no des 
mand of the rent alleaged. And the reſt of the Iudges ſaid: that” 
it was no fault, becauſe the ifſue did not ariſe upon the rent not _ 
paid, but upon a Collaterall paint that did admit the rent not paid, juſt o——_— 
becauſe-by the entry it was made not payable. But I hold that in [one ” 
this place the breach was plainly made in the replication when the now paymene 
plaintife ſaid that the rent was behinde, which implies that it was 9frenc. 
demanded and not paid, for in ſuch caſe theplaintife never pleads 
that he did demand it, and it was behinde. Zutif' ivwere not indeed 

| B 2 demanded 
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Hobarts Reports. 


demanded then after the'plaintife: hath pleaded the rent behind, 
which is true primafacie, then the defendant rejoynes that he was 
there ready to pay it, and no mandid demand jt, and fo the demand 
Tudgement.” comes in iſſue, and ſo Judgement was given for the plaintife. And. 
Bond to pay In this caſe Juſtice Warberton ſaid, that it was reſolved in a former 
that it niuf-be Caſe in this Coure betweene that where- a rent was reſerved upon a 
tendered upon leaſe, the lefſce bound by obligation to pay ir, that now the leſſee 
the land but 28 muſt not pay it without demand, but he is not bound to ſeeke the 
_ leſſor, but to tender ic upon the land,for hee hath bound himſelfe 
to pay it,but ſill as a rent, and where the law will. 


oe: iy XVI. Caſe of Eſſorgnes.. 
niSe | , | 


Efſoignes in A Writ of particion' was brought againſt three, whereof one 
writs of parti- was [eſſoigned, and the other twolikewiſe would caſt ſeverall 
tion ſeverall. EſToignes. the demandants Counſell faid that they could not have: 
Weſt.1.ca.qz, {everall Efſoignes, becauſe that the ſtat, of Weſtm. 1, cap. 42. hath 
provided,that many Tenants ſhould have but one Effoine, as if they 

were but one Tenant, whereupon I looked upon the ſtatute in court, 

and ſaid that I was of opinion,, that that ſtatute: was not to bee un- 

derſtood of a writ of partition where nothing isin queſtion, but the 

diviſion of the Jand,burt where the right of th: land was in queſtion, 

And that the words of the ftatute did import ſo much, which pro- 

vides againſt the delay.of right by ſeverall Eſſoines. 'And the Pro- 

thonotaries being asked, ſaid that their Prefidents were ſo. that they 

might ſever in Efſoigne in a writ of partition, and that after appa- 

rance and after Trinity terme 12. Tac- motion-was made,. that two 

being vouched in the Formedon in Reverter, brought by the Earle 

Efoignes ſe- of Clanrickard and his Lady, againſt the Lord Liſley before anap - 
verall for you- parance,oneofthevouches calt an efſoine, and it was excepted unto 
chees. vpon the ſaid Statute. But 1t was reſolved, that the ſtat. was to be ex- 


35-E.3.18- pounded of Effoines calt by joyntenants, after apparance, for till 
then it could not appeare; whether they were Tenants or no, 
which arethe words of the Sfatute,and the ſtatute of Glouc. cap, 16.. 
recites that the ſtatate is expreſly of Efſoines after appearance. 

rw XVII. Yardley Verſus E lil, 

Mid. | 


Mich. 1T. Iac. . 
or. I252-in , \ 4 Ardley an Attorney ofthe Common pleas, brought an aRi- 


Com-Banco. on of the Caſe againſt Ellill and faid, that whereas me had- 
cene 
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' would extenuate the former words, like to the common Caſes. Fhow 


. faid thatthe bribe was taken for any cauſe depending, but Juſtice 
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Hoharts Reports. "I 
& beene ,and yet 'was an attorney, thedefendant had ſpeech concer- 
&*ning him with one Bancroft, with whom lie was before retained 
o for his attorney, and faid unto the ſaid Bancroft, your attorney" 
© (meaning the ſaid Yardley) is a bribing knave, and hath taken' 
&© twenty pound of you ( meaning the ſaid Bancroft) to Coſen mee, q;,_ c..1. : 
&© (meaningthe ſaid Elli!) upon ifſae not guilty, -it was found for cafe an artor- __ 
the plaintife, and now it was ſpoken in arreſt of Judgement;two or neya bribing I 
three ſeveral] times by Serjeant Hutton. Ic was ſaid that theſe words knave- 
were ſpoken adjeQively, that the wotd (bribing) might bee under- 
ſtood donbtfully, either by giving or taking Bribes. Againe, that 

the ſecond clauſe, ſhould be taken as a declaration of the former ge- 
nerall, and therefore if they alone would not beare Aion, they 


art atheefe, tor thou haſt ſtolneray Apples cut of my Orchard, and 
thou haſt ſtolne &c. asir is here ; for the ſenſe isall one, And there ' 
it was. faid, that an attorney. could not-take a Bride, for hee isno 
Judge, atleaſt he could not take a bribe of his owne Client, "And of 
that opinion was Juſtice Warberton ; And Juſtice Winch ſaid, that 
the laſt words were not ſufficient of themſelyes becauſe it was not 


Nicholls and I were of opinion, that the Ation would lye, and yet 
the generall words| bribing knave] were ſufficient of themſelves; for 
the word(bribing) is a word of certaine ſignilication, and doth'im- 
port a comon praice in him,whereof he may take. a denomination: 
And whether he give or take a bribe, they are both unlawfull a- 
ainſt his Oath, for he oweth to his client fidelicy, ſecrecy-diligence, 
and skill, bur hee owettrhim not any diſhoneſt or undue practice; 
For by (als generall obligation to Juſtice and the court. where hee 
ſerveth, he 1s forbidJen todoe any thing to pervert Jaſtice, as appea- 
reth by his oath, and juſtice. Warbercon. (aid, that theſe generall 
words alone, would have borne an a&ion ;; and juſtice Winch ſee- 
med not to deny ir. Then to the ſpeciall, wee two werealſo of opi- 
nion, that they did aggrayate, and make them good in particular. 
And I ſaid thatan attorney may be (aid to receive a bribe, for who- 
ſoever hath ordinary intermedling in caſe of juſtice, bee he either 
Judge Othcer or attorney, if he receive an undue reward for any 
thingagainſt Juſtice, thatisa bribe. Againe an attorney may.re- 
ceive a bribe of his owae client, when the reward exceeds not mea- 
ſure, and the end of the caule of reward is not againſt jaſtice, if hee 
will take a reward to raiſe a record, or caule an attorney.to appeare 
on the other fide, and confefle the a&ion or the like ;. both which 
points are ful in this ciſe, that hee received twenty pounds for a 
bribe to cozen the defendant, and I infifte1 mach upon Barckleys Burchleys caſe 
calc, where the words werethat Burchley being an attorney was a gh 
: B 3 corrapt 
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corrapt man, and dealt.corcuptly ; which words are ſo generall, as 

doc not pitch-upan. any certaine kinde of corruption as theſe doe. 

Oaely they were informed in the declaration, that tbere. was for-- 

mer ſpeech of Burchleyes dealing asan attorney : And ;uſtice War- 

bertonafter I hid ſpoken, he began to ſtagger in his opinion. And 
Iudgement. after, T'r, $2.Jac- Judgeinent was given for the plaintife.: 


Debt. XVIII- Peaſe and Sttleman executors of 
es Elizabeth Hanchet againſt Head. 


Executor can- © Pj and Stifeman executors unto Elizabeth Hancher, 
not claime . & F” brought an aRion of debt againſt Meade, upon an Obligati- 
OM >. <onof thirty pond, the condition was, that Meage ſhonld'pay 
edto anaQtu- == EVE. *1T4* 2G 
all AGgnee, © twenty pound, to ſich perſon or perſons as the faid Elizaberh 
* Hancher' ſhould: by her laſt will and teſtament, in writing-namg 
* andappoint the ſame to be paid. The defendaut faith, that ſhee 
*zppoint no perſon to whom the ſame ſhould be paid,the plaintifes 
replied, that ſhee made her will in writing, and thereby made them 
her executors, whereupon thedefendanr demarred in law, andthe 
opinion of the court was cleare, that the money is nor payable unto 
theexecutors; for though where any teſtamentary 18 covenanted to 
bedoneunto a man or/his Afſignes,that is to be don to the EXecOtors, 
where there is no aQtuall Afignement,in chapman and Daltons caſe, 
andin H. 8, For the delivering of Rentalls to a man & his Aſſignes, 
the reaſon is, becauſe the word(afſigne)is indifferent both to the af 
figneein deed and in law. And there when the executor takes it, hee 
hath it to the uſe of the teftator. But here the word muſt needs bee 
underſtood of an affignee indeed, who ſhall cake it to his pwneuſe 
for the word [| paying ]carrieth property withit. | 


Debt. XIX. Fryer Verſus Guladridge. 


Hil. 11. Jac: *©* | TR brought an a&ion ofdebr, againſt Gildridge upon a 
Rot. 1999, © K obligation, and the caſe fe!l out to be thus. Two were þoun, 

Brownlow. to athird joyntly and ſeverally» The obligee made the wite of 
TY _mels * one of the Obligors his executrix, and dyed. The woman execu- 
& Oblioor & © trix adminiftred,then the husband the obligor made her his execu- 
Obligee. *trix and dyed, leaving affets to pay the debt, then ſhee dyed. and 
«the plaintife tooke adminiſtration of the gaoos and chatrells of 

* the Obligee nnadminiftred, and brought his action again the de- 

| | tendant 


Hobarts Reports, Tx 
« fendant being the ſurviving obligor, and it was adjudged by all _ 
L the Court, thac the ation ook nde lyeapos tworealons. The as 
L firſt that when the Obligee made the wife of one of the obligors his 
exccutrix, theaftion was net fufpended, and then the rale'is;-thata  Toapeonrs,, 
ſonal] a&ion once ſuſpended ts extin& ; Butthe other reaſon is | 
= furer, when the obligor made the executrix of the obligee his 
executrix andlett aſſets ; the debt was-prefently ſatisfied by way of 
reteyner, and conſequently no new aCtion'Can be had for thatdet rt. 


4 | —_ | Fw 

| XX, Griſley Verſus Lother, An. 

; | I _ Ka 
z « FRiſley brought an affumpſit againſt Lother and declared,that *Tumphit in 

| i CFrrhers free had « daughter which was heire apparent to her (1g pontn 


| * hasband'the defendants Teftator in confideration, that fheat his hould conſent 
: < ſpeciall inftance-and requeſt would give and conſent, that hee to the marri- 
| <fhould have that daughrer to wife, that het would give her one 2* of ber 

| < hundred pourids,and then layeth that ſhe did not give her conſent TS: 

: © &c. And the deferidant pleaded nor: afſremppr, it was found againſt 

© «Andnowit was ſpoken in arreſt of Judgement, that this was 
© no conſideration at all, that there was nothing te be done of , 
<< che part of the plaintife aQually, that was to bee done unto nn nd — 
« her, either for travell or charge, but to give anaked conſent, which x.ctcr wht 
© wasnotinlaw neceffary to the marriage. Neither is the daughter hach all power 
© laid to be heire apparent to the mother, nor in her power or guand over the Child 
& to nurture, or otherwiſe ; neither doth it appeare that ſhe was any 22d not the il 
& 2dvancernent to the defendant, for a woman is acknowledged in _— lega 4 

p . . was alive tne 
« Liw to be advanced in marriage alone, but ſo is not the man, and ,;..c of the 
© and thereforeſhe hath the writ Canſa Matrimonii prelocuti, but fo promiſe, bur 
© hathnot the man. And of this opinion was Jaſtice Winch, But now her power 
my felfe and other two Judges were of the contrary opinion, for ir i5 ao greatin - 
ts apparent that the Mother” hath by the law of nature power in the "© 
danghter, and inthe affe&ion of thedaughter, and the confidence. 
ariſing thereof in her counſell arid direQion, a ſpeciall ſtroke to in- | 
clinechedaughters mind either- orfe way orother, and thedefite of 27 
her conſent, and the working ofit, that fothe plaintife might have: FT} 
ker ends, therefore itfhall be preſumed of 1mportance to-have her | 
conſent, which being granted at his ſuit and requeſt, (hall. bee ac- 1; 
counted conſideration ſufficient.. «And ſo it wasadjydged for the Tadgement. x | 
plaintite, Tr,2:2, Jace . | #7 


21 Doftor 


16 Hoharts Reports, 


Libel.Bcel. XX], Dottor Leifeild verſus Tyſdale. 
Diſng, the c Otor Leifeild Parſon of S. Clements without Temple bar, 
by nie rs F Dies one Tyſdale his pariſhioner for tithes of certaine ſta- 
| © bles, and libelled that of common right, and by preſcription time 
* out of minde the Parſons there uſed to have a modus decrmandi for 
© the houſes, ſtables, and buildings,that is ro ſay, after the rate of the 
© tenth part of the yearely rent or value of the ſame. And ſo he pro- 
© ceeds to demand accordingly, whereupon prohibition was deſi- 
red, and the opinion of the Court was, thata prohibition for de 
© communi jure,no tithes are to bepaid for the yearly rent or value of 
© houſes, for tithes are paid for the revenue and increaſing of things: 
And therefore no tithes are paid in any ſuch caſe in any Cities or 
towns in England,ſaving in London, and the liberties thereof. Now 
where there 1s no tithe at all de communi jure, there can never be a 
modus decimandi, for that is with an abatement, corre&ien, or alte- 
ration of the tithe i /pecie. And yet it ſeemes that this kinde of 
payment had beene long uſed here. about London, which certainly 
was by ufe ; for when the ſtatute gave it in London, the parts ad- 
Joyning gained the ſame by that colour,and even in London it muſt 
be uſed, for according to the forme preſcribed by the ſtatute, But 
for houſes oblations were paid in all places, and now by the ſtatute 
were brought to a certainty, that is,a groat for a houſe. 
And in this caſe Juſtice Warberton ſaid, that it had beene late! 
adjudged in this Court, that a copyhold could not lay a cuſtome to 
fel]-and ſel] timber upon his copyhold. : 
And in the twelfth Jac.the caſe was moyed againe by Harris.who 
ſajd that by a ſpeciall cuſtome ſuch a forme of tithing would ſtand | 
in any place, and ſaid that Do&or Grant had a conſultation in this 
Court upon Argument in the very ſame caſe for two ſhillings in the 
nd in S. Martins le Grand which was not within the ftatute,for 
Modus deci- 1t jg aliberty exempted from London,and is no partof London nor 
_— 7ang - Of the liberties of London, and the reaſon was becauſe it may be 
to rif? and fat ſuppoſed that ſuch forme of tithing was uſed for the land it ſelfe on 
according to which it was built, and thenthe building cannot take it away. And 
the rent by therefore it is now direfted by the Court that he ſhall declare upon 
preſcription. rr ohibition, and then proceed to judgement. | 


_— XXII, Bridgemans Caſe. 
plea for things : ; £ 
ed. 1 Pr Bridgeman ſued one Williams inthe Admiralty Court, 
4 andthe caſe was this ; that one Philip Bernard was owner of a 
* ſkip called the Bonaventure, and ſent her into Spaine, and made 
*© Williams 
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© Willians Maſter of her, who (as is alleaged in the Admiralcy 
* Court) did uponthe high Sea borrow of Bridgeman certain Roy- 
* als of A.tothe value of fifty pounds fterling,for repayment where- 
© of he did impawne the ſaid ſhip, and returning. nowhomeand the 
* hip lying in the Thames, Bridgeman obrainedawarrant/from the 
* «Admiralty Court, to arreſt the ſame ſhip; and did fo, whereupon - 
* Bernard came intothe Admiralty Court and claymed his proper- 
© ty, denying that he was owner or had any power to pawne it, yet 
© nevertheleſſe the. Court proceeded to judgement againſt the ſhip 
« for his debr, whereupon a prohibition was granted bythe Court, 
whereof the reafons were, that by. the common law by which pro- 
pertics were to be tryed, the Maſter of the ſhip could not impawne 
theſbip, for no property generall or ſpeciall or ſuch power is given 
unto.him by the conſtituting of him Maſter, Alfo it was alleaged 


- that the contra (if any were) was made incivill upon the land ; 


and it was held that the Admiralty Court could hold no plea of 
things though done upon forraine lands ; and it was alſo faid that 
it had beene often reſolved, that if any obligation were madeat Sea, 
yet it could not be ſucd in the Admiralty Court,becaule it isan ob-. 
ligation which takes his courſe, and binds according to thecom- 
mon law. But it was ſaid by the councell of Bridgeman, that by 
the civill law the maſter of the ſhip hath power to impawne the 
ſhj> and tackle in caſeof neceſſity, and he hath no other meanes to | 


provide ſuch things as are neceſſary for her. And I gave opinion Hobard. 


generally upon the whole caſe thus ;* that the Admiralty Court : 
hath no power over any cauſeat land, for both by the nature of the 
court and by the ſtatute it is onely to meddle with thingsarifing 
upon the high ſeas. And further that theſe things atthe ſea done, 
muſt be alſo of the ſame nature and reſpet, And thereforeifa man 
ſhould make an Obligation at ſea for ſecurity of a debt growing 
before at land, or ſhould make a promiſe to pay the ſame, this can- 
not be ſied in the Admiralty Court, becaule it is not for amarine 
cauſe; as a court of Piepowder for market cauſes, But I was of 0- 
Pinion cleerely, that the Admirall law is, that if a ſhip beat ſea and 
take leake, or otherwiſe want vicuall, orother neceflaries, where- 
by either her ſclfe bein,danger or the voyage defeated, that inſfuch 
caſe of neceſſity the Maſter may impawne for money or other things 
to relieve ſuch extremities by imploying the money ſo: for he is 
the perſon truſted with the ſhip and voyage, therefore reaſonably 
may be thought to have that power given to him imployed, rathet 
then to ſee the whole loſt. But in this caſe the faults were that nei- 
ther the contra& nor the impawning were ſaid to be forany ſuch 
cauſe, neither was the impawning laid to be at ſea, neither was 


. there any colour that for the, gennrethl debt of the Maſter chey 


ſhould 


16 | Hoharts Reports; 


Libel.Bcel.  XX1, DofFor Leifeild verſus Tyſdale, 
Diſng, the .c O&or Leifeild Parſon of S. Clements without Temple bar, 
=; hy are þ Dies one Ty ſdale his pariſhioner for tithes of certaine ſta- 
| © bles, and libelled that of common right, and by preſcription time 
* out of minde the Parſons there uſed to have a modus decimandi for 
© the houſes, ſtables, and buildings,that is to ſay, after the rate of the 
© tenth part of the yearely rent or value of the ſame. And ſo he pro- 
© ceeds to demand accordingly, whereupon prohibition was deſi- 
*red, and the opinion of the Court was, that a prohibition for de 
© communi jure,no tithes are to bepaid for the yearly rent or value of 
© houſes, for tithes are paid for the revenue and increafing of things: 
And therefore no tithes are paid in any ſuch caſe inany Cities or 
towns in England,ſaving in London, and the liberties thereof. Now 
where there 1s no tithe at all de communi jure, there can never be a 
modus decimandi, for that is with an abatement, correfien, or alte- 
ration of the tithe # /pecie. And yet it ſeemes that this kinde of 
payment had beene long uſed here. about London, which certainly 
was by uſe ; for when the ſtatute gave it in London, the 'parts ad- 
Joyning gained the ſame by that colour,and even in London it muſt 
be uſed, for according to the forme preſcribed by the ſtatute. But 
for houſes oblations were paid in all places, and now by the ſtatute 
were brought to a certainty, that is,a groat for a houſe. | 
And in this caſe Juſtice Warberton ſaid, that it had beene lately 
adjudged in this Court, that a copyhold could not lay a cuſtome to 
fe]]- and ſell timber upon his copyhold. x 
And in the twelfth Jac.the caſe was moyed againe by Harris.who 
ſajd that by a ſpeciall cuſtome ſuch a forme of tithing would ſtand | 
in any place, and faid that Do&or Grant had a conſultation in this 
Court upon Argument in the very ſame caſe for two ſhillings in the 
Nota. That pound inS. Martins le Grand which was not within the ſtatute,for 
Modus deci- 1t jg a liberty exempted from London,'and is no part of London nor 
myo 7g : Of the liberties of London, and the reaſon was becauſe it may be 
torif? and fat} ſuppoſed that ſuch forme of tithing was uſed for the land it ſelfe on 
according to Which it was built, and thenthe building cannot take it away. And 
the rent by therefore it is now dire&ed by the Court that he ſhall declare upon 
preſcription. prohibition, and then proceed to judgement. 


TR XXIT. Bridgemans Caſe. 
plea for things : ' Y 
45 a Pr Bridgeman ſued one Williams inthe Admiralty Court, 
© andthecaſewas this ; that one Philip Bernard was owner of a 
* ſhip called the Bonaventure, and ſent her into Spaine, and made 
«© Williams 


© Williams Maſter of her, who (as is alleaged in the Admiralcy 
* Court) did upon the high Sea borrow of Bridgeman certain Roy- 
© als of A-tothe value of fifty pounds ſterling,for repayment where- 
© of he did impawne the {aid\hbip, and returning.nowhemezand the 
* ſhip lying in the Thames, Bridgeman obtained a warrant'/from the 
* «Admiralty Court, to arreſt the ſame fhip, and did fo, whereupon - 
© Bernard came intothe Admiralty Court and claymed his proper- 
© ty, denying that he was owner or had any power to pawne it, yet 
© neverthelefle the Court proceeded to judgement againſt the ſhip 
« for his debt, whereupon a prohibition was granted by the Court, 
whereof the reafons were, that by. the common law by which pro- 
pertics were to be tryed, the Maſter of the ſhip could not impawne 
theſbip, for no property generall or ſpeciall or ſuch power is given 
unto.him by the conſtituting of him Maſter. Alfo it was alleaged 
- that the contra (if any were) was made incivillupon the land ; 
and it was held that the Admiralty Court could hold no plea of 
things though done upon forraine lands ; and it was alſo ſaid that 
it had beene often reſolved, that if any obligation were madeat Sea, 
yet it could not be ſued in the Admiralty Court, becaule it is an ok-, 
ligation which takes his courſe, and binds according to the com- 
mon law. But it was ſaid by the councell of Bridgeman, that by 
the civill law the maſter of the ſhip hath power to impawne the 
ſhi> and tacklein caſeof neceſſity, and he hath no other meanes to 
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provide ſuch things as are neceſſary for her. And I gave opinion Hobard, 


generally upon the whole caſe thus ;* that the Adnuralty Court 
hath no power over any cauſeat land, for both by the nature of the 
court and by the ſtatute it is onely to meddle with thingsarifing 
upon the high ſeas. And further that theſe things atthe ſea done, 
muſt be alſo of the ſame nature and reſpet, And thereforeifa man 
ſhoald make an Obligation at ſea for ſecurity of a debt growing 
before at land, or ſhould make a promiſe to pay the ſame, this can- 
not be ſhed in the Admiralty Court, becauſe it is not for amarine 
cauſe; as acourt of Piepowder for market cauſes, But I was of 0- 
pinion cleerely, that the Admirall law is; that if a ſhip beat ſea and 
take leake, or otherwiſe want vicuall, or other necef{aries, where- 
by either her ſclfc bein,danger or the voyage defeated, that in ſuch. 
caſe of neceſſity the Maſter may impawne for money or other things 
to relieve ſuch extremities by imploying the money ſo: for he is 
the perſon truſted with the ſhip and voyage, therefore reaſonably 
may be thought to have that power given to him imployed, rathet 
then to ſee the whole loſt. But in this caſe the faults were that nei- 
ther the contra& nor the impawning were ſaid to be forany ſuch 
cauſe, neither was the impawning laid to be at ſea, neither was 


there any colour that for the. generall debt of the Maſter chey 
a C . fhould 


Coycnant, 


Paſc. II.Jac. 


Hobarts Reports, 
J agalnft the ſhip of another man« And I am of opi- 


nion clecrely, that if this cauſe had beene within the jurifdition of 


the Admiralty , that we ſhould prohibie them, becaufethey gave 
fentence our law in this point of impawning, for it ſhall be 
preſiunedaccording totheir law, or elſc an appeale. 


XXII, Heldzr Verſus Taylor, 


Older brought an a&ion of covenant againft Tayler, and de- 
. K clared fora leaſe for yeares made by the detendant by the 


Parol.Demiſe. Word [ Demifi ] which imports a covenant, and ſhewes that at the 


time of the leaſe made, the leſſor was not ſeifed ofthe land bur a 


"Covenant bro- ſtranger, and ſo the covenant in law broken. But he did lay no aQtu- 


ken before 
eviRtione 


Obligation. 
Irin. IL 2.1acs 


Soutbhamp. 


Paſch. 11.Jac. 


- Rot. 346+ 


Bond by un- 
der-ſheriffe to 
the high She- 
riffc, 


all entry by force of his leaſe, nor any ejeAment of the'ſtranger, 
nor any clayming under him, wherenponfit was objeed, that no - 
ation of covenant would lye, becauſe there wasnoexpulſion. Bat 
the whole Court was of opinion that an ation did lye; for the 
breach of covenant was, in that the lefſor had taken npon him to 
demiſe that which he could not; for the word [ 4emifs | imports a 
power of letting, [ ddr] a power of giving, And ic is not reafonable 
ro inforce the leſſee ro enter upon the land, and ſo ro commir a 
treſpafſe. Bur if ic we.e an cxpreſſe covenant for quiet injoying, 
there perhaps it were otherwiſe. | 


XXIV, Sir Damel Norton late Sheriffe of 
Hampſhire againſt 87z2mes. 


* Cr Danicl Norton Knight, late Sheriffe of Hampſhire, brought 
*Jan aRion upon an obligation of an hundred pounds againit 
* Richard Simmes for performance of covenants, whereof the effect 
© was. That whereas Sir Daniel Norton had made Bryan Chamber- 
©laine his ander-ſheriffe at his will, the ſame Chamberlaine by in- 
* denture did covenant with the Sheriffe to diſcharge and fave hin 
©harmeleffe of all eſcapes of priſoners that fhould be arreſted by 
© him orany Bayliffe or officers appointed by him. And another co- 
* venant was, that he won!d not execute any extent, liberate, elegit, 
* or ary otherexecution above the fum of twenty pounds, betore 
*he had firſt made knowne to the ſaid Sheriffe the nature and quality 
*of the ſaid writ, and if any fuch execution were above twenty 
* pounds, then he ſhould not execute it without the ſpeciall warrane 
© of the faid Sir Daniel Norcon the high Sheriffe. And there were 
* alſodivers other covenants, & the defendant pleaded that Cham- 


\ * berſaine the underfheriffe had performed all the covenants, where- 


*apon the plaintife replyed, that one White e-£2n0 44 Eliz. had 
| '. recovered. 
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ccecovered inthe Common Pleas 203 pounds.debtagalaſt ane Feilder, 
«and that he bad gotten 52 pounds thereof by anexecution of Ficrs fa- 
* :;45 inthe ſaid County of Southhampton and dyed, and that Francis 
© White his executor had ſued a Scir. Fac, againſt the faid Feilder for 
*cherelidne {ci}. 15 1 pounds, and had jadgement, and tgoke out a Ca- 
© pics-nd [atisfaciendems and delivered it to the faidGhamberlainwho ar- 
"reſted him by forcethereof , and ſo he was-in-the cuſtody of the faid 
<Sheriffe-for the {aid debt,and ſobeing, and Chamberlaine ;remaini 

« anderſheriffe, che faid Feilder eſcaped out of the cuſtody-of che fab 
© Sheriffe, the debt not ſacisfied. By meanes whereof, the faid Sheriffe 
© was chargeable co pay the ſaid debt,and didpay itunto the ſaid Fran- 
© cis White, And all thiswas in che Sheriffewick ofthe faid Sir Daniel 
© Norton, and while the ſaid Chamberlaine was u 1derſheriffe, viz. 6, 
\ Tac. Reg. Hereupon the defendant demurred in law andin Trin.Terme 
12 fac. the whole Courtupon publick argument gave judgement for the 
plaintife, andin this caſe theſe points were ceſolved. - | 

Firſt that this caſe was not within the ſtat.of 23 H. 8.6-both becaule it Iudgement, 

was nota bond made by orin the behalfe of a priſoner as Beanfage his 
calc is, as alſo becauſe the ſtatute is not pleaded,being a penall law. And 
alſo becanfe it wasnot _— pleaded that Norton was high Sheriffe, 
or Chamberlaine underſherifte, bat only by way of recitall in the In- 


denture which was: ed. 


It was alſo:reſolvedthat the Sheriffe might grant his under-ſheriffe- 
wick to hold athis will only ; for it was in bis choice tomake ornot 
to makeanunderfheriffe, but to exerciſe it himſelfe. Fhat an underſhe- 
riffe is in effe& but another Sheriffes Deputic,and therefore according 
to the nature 6f a deputation muſt be removeable as an Attourney is; ſo 
as if the Sheriffeſhould make him irrevocable, yet he may revoke him. 

' There is neither common law nor ſtatute Jaw that makes him immove- 
able. He is but in nature a generall Bailife errantto the Sheriffe and 
the whole Shire, as others are over the hundred. H. 5. his oath appoin- 
ted by cheſtatnte the 27 Eliz. is, that heſhall beare himſelfe well for ſo 
long ashe ſhall continue in the office. It is neceſſary both for the pub- 
lick ſervice and for the indempnity of the Sheriffe that he be remove- 
able by the Sheriffe. | 

Yericistrue that under-ſheriffes have beene long in uſe, and experi- 
erice proves that many Sheriffes cannotwell execute it themſelves, ſo 

: this point was reſolved, that he was a perfe& under-ſheriffe, and ſo the 

ſ - arreſt well made by him, and fo an eſcapenpon it. 

| Next it was reiolved that a Sherifte making an under-ſheriffe did im- 

plicdly give him power to execute all the ordinary Offices of the She- 
riffe himſelfe, chat might be transferred by chelaw. As ferving of pro- 
ces, and executions, and the like. But hecould not deale in awritof 


Rechiſſeifin, becaute in'that the Sheriffeis a Judge ; nor in that cale of the 
C 2 writ 


20: _ Hobarts Reports, | 
writ of waſte, where theSheriffe is commanded te goeto the place wa-* 
ſted; becauſettis perſonall unto the Sheriffe himſelfe ; hereof it fol-' 
Obligation lawes, that if a Sheriffe will make anunder-ſheriffe, proved that he ſh.ll 
for covenants nat ſerve executions above-twenty pound, without his ſpeciall warrant, 
part oflaw« this proviſowill be yoid. For chough he may chuſe not-to make an un- 
- der-theriffe atall, or may make him at his will-8 ſo remove him wholy, 
he kefhecitfes yet hecannot leave him an under-Sheriffe, and yet abriage his power 
wer not to Morethen the King may, in caſe of the Sheriffe himſelfe. But it was 
e reſtrained. ſaid here, that the caſe here was not ſo, That the reſtraint of executions, 
"above twenty . pound, grew not or the part of the Sheriffe, but on 
the part of the under-ſheriffe by his covenant, which might ſtand for 
good, notwithſtanding the repugnancie to his Office; As a Feoffce in fee 
{1mple, may bind himſelfe to the feoffor not to alien, though the feoffor 
cannot reſtraine himſelfe by condition for the repugnancie. Bat the co- 
venant here was holden voyd as being againſt law and Juſtice» For ſince 
by veing made under-fheriffe, he is lyable by law to execoteall proces, 
he could no more then the Sheriffe himſelfe covenant not to execute 
Covenants ne- PFOces withour anothers ſpeciall warrant ; for that isto deny or delay 
tiveyoidin Juſtice, ſo this being a covenant againſtlaw, and being in the negative, 
Pow needed no anſwer at all as being a voyd covenant in- law. And though 
It wcren®t void, yetthe generall Plea of performanceof all covenants 
will ſerve in the caſe ofa negative covenant, 7 amen quere de ceo. 
But it was reſolved though this covenant were void in law, yet the 
Bond was good forthe relt of the covenants agreeable to law. eAmd 
difference was taken between a bond made voyd by ſtatute and by Com- 
mon law ; for upon the ftatute of 23.H. 6, if a Sheriffe will take a bond 
for a point againſt that law, and alſo for a due debt, the whole bond is 
void, for the letter of the ſtatute is ſo, for a ſtatute a ſtrict law, but the 
common law doth divide according to common reaſon, and having 
made that void that is againſt law, lets the reſt ſtand as is 14. Z.$.fo.15. 
Hereof it followeth that if the Covenant for diſcharge of eſcapes 
( = ſupra) were good in law and broken, - that then the plaintife ought 
tO have Judgement, and it was agreed, that if a man will take a bond to 
be ſaved harmeleſſe of ſuffering one to have eſcaped, or for enlarging 
ay him out of priſon againſt the law, that theſe bonds are void, And fo 
apes dif are the caſes of Deane and Manning in Plo. and the caſe of Thower and 
cult. Whetſtone Mich. 2, & 3. Ph. & Mar. Dyer 118. and ſo is.the caſe of 
2. H. 4+ to. 9. for the Withernam. 

But this caſeis cleane otherwiſe and was reſolved by the whole court, 
to be lawfull for the Sheriffe to take bond of his underfheriffe, to dif- 
charge and ſave him harmeleſfſe of eſcapes upon arreſts made by him- 
ſelfe ; forſince he transfers his authority unto him, it is reaſon he take 
ſecurity of him to performe all jultly and faithfully to himſelfe and o- 
thers, and there is nothing doneor intended againſt law, for there is no 


lawfall. 
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lawfull. permiſſion of any toeſcape. already done or. tohedone; Asin - © 
the other eaſes where the fault:is committed by the party:thartakes the” 
bond upon confidence of that ſecurity. Pur here: the beſt * rmatice - 
ofthe covenant 1s, that noefcape be ſuffered. - Arid the next; that ifany 
be ſuffered, that then heſatisfie the party as is.juſt; that the Sheriffe take 
no lofſe.It was alſo refolved,that the Sheriff inthis cafe was not bound, . 
either togivenotice to.theunderſheriffe of theeſcape or to make requeſt 
for diſcharge, for the covenant hath no ſuch thing, but binds him'to Not requiſite 
diſchargeat his perill And was of opinion, that if that had notbeene af ab; 12 
againſt law for the executions above twenty pound, that the barre had Je 00h. 
beene inſufficient, becauſe it did not plead ſpecially to that negative co- an aa by 
venant, that yet ifthe replication were naught and-aſſigne1 no ſufficient bond. 
breach, the plaintife could not have: had Judgement ; for though the 
ation were well brought upon the obligation alene, yet when it appea- 
reth that the. condition was for performance of covenants, now there 
can be no cauſe of ation without ſome covenant broken. And obſerve: 
. well Tilly and Woodlyes Caſe 7 E. 4. For this purpoſe, that if irdoth' 
' appeare to the Court, that the plaintife hath a cauſe ofaQion, he ſhall 
never have Judgement, though he had a verdi& for him againſt one of 


the defendants. 
XXV, A Caſe of Burgeſſes of Parhament, 


bs MJ; Townes in Ireland were ere&ed into new Boroughes, and Tex of 
© LY JL power given them to ele& & ſend Zurgeſſes intothe Parliament, + SI & 
*allin one forme,whereof for example, For the Towne of Dungannon {me of ele- 
* the Patent runs thus, Sratwimu,ordinavimus & declarammu per preſentes, Qing of them: 
© that the Towne of Dungannon ſhall be for ever a free Borough, 8 that 
<within the ſaid Borough,there ſhall be a body corporate by the name of 
© Provoſt, Free Burgeſſes and communalty of the Borough of Dungan- 
*non, and may by that name ſue and be ſited, purchaſe & alien &c.And 
© then followeth this clauſe. Er quod ipſt prefati prepofit. & liberi Bur- 
& genfis. predifti & ſucceſſores ſui imperpetuum habeant plenam poteſtatens 
© eAuthoritatem Eligendi mittendi & returnandi duos diſcretos & idone= 
© os viros ad ſerviend. & eAtitendendum in quolib. parlamento in ditto reg= 
&© 10 neſtro Hibernie impoſter, tenend, and {o proceeds to givethem power 
to treateand givevoyce in Parliament, as other Burgefſes of any other 
© ancient Borough, either in Ireland or England have uſed to doe, and 
upon doubt conceived, whether that forme had ſufficiently enabled 
this and the reſt of thenew Boroughes to ſend Burgeſles, it was referred 
toall the Judges, andit was reſolved /by. them all but two, that it was 
not ſufficient, 

The obje&ion was, that the corporation being provolt free a——_ 
or communalty, this liberty or privilege was granted to them and paſ= 

C 


4 ſed . 
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muſt ſettle in the body incapable of a grant by application of law, 


_ «though ir were not ſo {aid dire&ly. : - 


Prohibition 
lyes if the Ec- 
cleſiaſticall 
Court will 


But it was enſwered two wayes, firſt, thatthe King mightby his ket= 
ters Patents ordaine, that from a Towne not corporate, ſhould come 
Zurgelies to be choſen by the inhabitants, and ſo isthe caſe obmany 
Borougheand Townes.in England, that baveno Burgeſſes by - 
tion, that never were incorporate, andtherefore this liberty could not 
commence by grant but by ordinance, as the King mayereC a faire, or 
a market, a warren, Parke, Forreſt, Chaſe, Piſcary, orthe like,by ordi- 


_ nance without granting it unto any. 


The other anſwer was, that when there was a corporation tadeby 
the Charter, and by the ſame an ordinance that the Provoftand Bar- 


geſſes onely ſhould chuſe &c. the law ſhould avoid and overthrow this 


privilege in the whole corporation-in point of Intereſt, though the ex&- 
cution of it be committed to ſome perſons, no members of the ſame 
Corporation. ; 


26. Huttons Caſe. Ruare Imped, 


Ir Timothy Hatton o_ a Q uare Imped, before the Judges of 
Lancaſter, and the truth of the caſe was thus z'that he had preſented 

one North his Clerke to the Biſhop of Cheſter being ordinary, whore- 

* fuſed his Clerke, andthereupon hee complained to the Archbiſhop of 


queſtion inſti- « York, who ſent an Tnnote/cimus to the Biſhop to receive the Clerke 


ſtation and 


induRion after c 


Norice. 


Void. 


© within a-time, or elſe to appeare before him and anſwer, who did nei- 
ther, and thereupon the Archbiſhop did receive the Clerke and inſti- 
© tuted him, and by his warrant he was alſo induced. 

* Now the Biſhop and King a great Scholler, preſented by the King, 
© ſued in the Delegates, ſappoſing that the inſtitution by the Archbiſhop 
© was void, and by conſequence, meantto avoid the indaQion too, as 


© being without warrant, whereof the reaſon was, becauſe the Arch- 


© biſhop did inſtitute, 8c. here at London being here in'parliament time, 


* And they pretended that theſe Atts of his being out of the Diocefſe 
© were nullities : whereupon Serjeant Hutton prayed a prohibition, and 
this Court was of opmion, that this ſuit was not to be prohibited, for 
ſince by indution which isa temporall A&, and tryable by temporall 
law, the Ghurch is fall, it is not to be avoided, but by a ſuit of Qnare 
impel.or the like at the Common law, and not to bee andetermined by 
alleaging inſufficienciein the inſtitution in the court Ecclebaſticall, for 
that may not come in queſtion upon the tryall of the induRion atthe 
common law, which will not bee good ifthe inſtitution werenot good, 
whereupon it was granted. Burt if this courſe might beadmitted, they 
might avoid all plenarties inthe'Ecclefiafticall Court, or queſtion them 
at 
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ſed by the word of corporation, not ſaying towhom, forthenthegrant | 
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at leaſt wpon quiarrell to the infticucion. But it was ſaid toiSergeant 
Hates that be could not pray his Prohibition in reſpeR of his' Gu4r- 
mped, hanging, becauſ& of his owne ſuing the Noor Iwprd.'muſt abate 

for the Church is full of his preſentation; bur he aſt make his ſurmyſe, 

chatthe Church being 'voyd (*r /#pra)) that they ſeeke (vr ſupra) with p,1.4... 
mention ofthe Onare Imped. Although chis advouſon and C Wert for cauſe £22. 
in the County of Lancaſter andthe Bare Iwped. there to be wr fing in the 
and not here and there at{o, a Prohibition might be had, granted alſo, Courts of 
chat the opinion was, that the Prohibition might not be had in-chis Lancaſter. 
Court, becauſe the title of the adyoufon is hereby queſtioned, bat the 


 Mmtrafton upon the common Law, whereofthis Court hath ſpeciall care, 


and is to be reſtrained ; and the Protonotaries -faid, that they have no 


, prohibition into-Cheſtee upon it. Thisa& of Court was complained' of 


to the King, and he ſignified his pleaſure both by Sir Thomas Lake and 
the Lord Archbiſhop of Canturbury,that hee would have a confiltation 
granted. But we anſwered his Majeſty by tetter, that we could not doe 
it by the Law, and in the end, after many paſſages to and fro, it was 
left and ſo it ſtood. | 
The opinion of the Court was, that if a ſuite be before an Archdea- gyery EccleG. 


_ con, whereof by the Statute of 23. H.8, the Ordinary may not licenſe the aſticall Courr 


ſtite ta an higher Court ; that the Archdeacorr cannot in fuch cafe balk wuſt remir to 
his Ocdinary, and fend the cauſe nnmediately into the Arches : for he _ SW 
hath no power to _ a Conrt, but to remit his owne Court, and to © 
leave it to the next; for fince his power was derived from the Biſhop to 

whom he is fabordinate, he muſt yeeld it to him of whom hereceived ic, 


andit was faid, that ſoit had been ruled heretofore. 
XXVII, Read Verſus Hawke. 


* F Ohn Read brought a Replevin againſt Leonard Hawke for taking of 5g 
& I his beaſt at Ocolc, viz. one Gelding and one Mare, to his datnage, _ 
« &:c, The defendant demarred npon the declaration, becauſe there was © i: a. Jac. 
®* no place affigned where the King was, but onely a rowne. Aﬀeer ar- ,  —_ 
gument ar the barre, it was adjudged by the Court, that the declarati- Repleyin muſt 
on.was naught for the cauſe aforeſaid ; for the generall Preſidents of the aſſigne aplace 
Court and forme of dec}arations in Replevin is to affigne a place as well as well as a 
as. a towne, and in ſich a caſe, as well the place as the towne are tra- *22e- 
verſable by the avowant, wherein the Replevin differs from an aQion of 
ueſpaſſe, wherein the plaintife may aſligne his treſpaſſe onelyin one 
towne, and if he doe aſsigne place, the defendant may-plead another 
place without traverting the place afsigned by the plaintife, and then. 
the plaintife may take a new aſsignment, and the reaſon is, becauſe the 
Replevin is an a&ion of more certainty, and muſt of neceſsity containe 
aphith in the Conrt,as is ſatd by Bryan and Starkie in the 22: .4.f6.57. 

oF 


Replevin. 


Hoharts Reports. 
or 22. H. 7. fol. 51. Butthecaſe that rules this, was the caſe in 36:H.6. 
fol.45. or 35+ H.6, fol.40. which you may ſee inthe booke, &c. 35.ti.6. 
Rot. 66. whereof the Record it ſelfe is ſound Hill. 3o. lib. 6, Rot. 306. 
ſurr. ff. Alias prout patet termino ſantls Mich. Anno reg. Dom. Regis nunc 
36. Rot. 241. continetar ſic, Johannes Aſtead ſummonitus fuit ad reſpondens 
dum Tohanni Dimmocke de placito quare Cepit averia ipfins Tohannis D in= 


wock, & ea injuſte detinet vad. & play: & unde idem Tohannes Dimmock in 


propria perſona ſua queritur quod pred. Afted ultinzo die Tanis Anno reg Aitti 


- Domini Regis nunc xxxiiii®, apnd Totting in quodam loco wocat. &c.  cepit 


Stat. 33.H.8. 
CAP. 9. 

Mich, An.19. 
Jac. 


»% 


averia, Viz. tres vaccas, & quatuor boviculos ipſins Jobannts Dimmock & 
ea injuſte detinuit contra ten. & pleg. quouſque, &c. Vnde dicit quod dee 
terioratus eſt ,& dampuum habet ad valentiam xwvi'. & inde prodgcit (ettans 
& pred. Tohannes Afread per W®, T wayles per Atturnatum ſunm venit & 
defendit vim & injuriam quando,&c. Et petit licentiam inde unterloquends 


his uſque a die S$. Hillar. in xt. dies, & habet, &co Ex aſſenſu pred. Tohan- 


1s Dimmock, idem dies dat. eft eidem prefato Tohawni Aſtead hic, &-c. Et 
modo his ad eandem 1 5. diem ſci. Hill. venit tam pred. Tohaunes Dimmockn 
propria perſona ſua quam pred. Johan. Aſtead per Atturnatum ſunm pred. 
ſuper quo v1/0 letto & intelleflo, r5-c, per juſtic. hic plac. pred. quia in narra= 
tione pred. nulla fuit mentio in quo loco averia pred. capta fuer* eiſdews Tuſt i= 
ciarits videtur quod debit. advocationem per pred. oh. Aﬀtead. pro returno 
Averiorum pred. habend, primitns fatl. extunc idem Tohan. pro inſufficients 
ratione pred. return, averiorum illorum habere debet, ec. Et [uper hoc 
idem Toh. Aſtead pro return.averiorum pred.habend.bene advocat.captionem 
eorundum averiorum in villa pred. in quodars loco vocat. "The Vicars land. 
Et injuſte, &c. quia dicit quod quidam leh. Careles vicarius Eccleſie S, 
Mich. de Totting din ante tempu quo ſupponitur captionem pred, fieri fuit 
ſeiſitus de duabus acris terre cum pertinentits in Totting pred. unde pred.locus 
in quo, &*c. Eft parcella Glebi Eccleſia pred. in Dominico (uo,aut de feodo in 
ure Eccleſie, & fic inde ſeiſitus diu ante captionem, &c, demiſit-prefato 
mo, Aſtead pred. duas acras terre habend. ab eodem die per quinque annos 
tunc prox. ſequen. Quel. W ®. demiſe ouſtre al, defend. && iſſint averia pred. 
damage fea/ant & petit returnum eorundem averiorum, & ce. Ideo confidera= 
tum eft quod pred. Toh. Aſtead habeat returnum averiorum pred. &c. Et 
pred. Tobannes Dimmock nimiam. | 
But yetit is true that ſome declarations in Replevins are found with« 
out any other pleas and advowries and other pleas made upon them 
—_— Demurrer or exception to that point, and then they are good 
enough. 


&XXVIIT, Dodtor Famer's Caſe, 


c TR whereas the Dioces of the Biſhop of Wincheſter did extend it 
* & ſelfc to the Borough of Southwarke as part of the County of Sur- 


| | TY 


Hoharts Reports. - 


try, that D>Qor James Judge of the audience of the Archbiſhop of p, 4,1;vion 


© Canter. did of late uſe tokeepe a'Court'ſonaetimes in Southwarke,and 
©cite men thither from the remoteſt parts of the Diocefſe of Winche- 
' *Rer,. being ſometimes 60 miles. And that: further, if they keepe not 

$their day .andihoure-of appearance, they were excommunicated, and 


©then could not. be-abſolved. except theywould yeeld to the tranſmite . 


. ring of their cauſe into the Archbilhops Court, whereby the ſtatixe of 
© 23 H.8, was utterly illuded, and this he moved aſwell inthe behalfe of 


© the Bifhop of Wincheſter, as of the parties cited, and prayed a prohi- Stat, 28. H.8. . 


"bittons | | ul ; 
© ©Whereupon, on the part of the Archbiſhop it was anſwered, that 
* no ſuch at oftranſmitting was uſed, but it was true that ſuch Courts 
© had beene kept in Southwark by the ſpace of 40 yeares and better, and 
* that by law they might be kept; for the Archbiſhop may fitin any 
© part of his, owne Province, and may hearecauſesarifing within that 
. Dioceſſ: by his prerogative, for he hath a concurring jurifdiftion with 
© the inferiour Ordinary, but he cannot call them out of the Dioces by 
© reaſon of the ſaid ſtatute of 28 H. 8. And ſo the Biſhop of Wincheſter 
© had no wrong, and theparty had no hurt, and he isnot called one of 
this Dioces. Whereupon it was anſwered by the Court, that firſt the 
tranfmitring of cauſes («t ſupra) was expreſlely againſt the ſaid ſtatute 
of 28. H.9 pe ; that the party inthis caſe hath akinde of wrong. For 
whereas the Fiſhop of Wincheſter himſelfe could not draw the people 
out of the heart of the Dioces where he lives himſelfe, the Archbiſhops 
officers would draw them thither as more commodious for them iti 
were itted, beſides it deprives the ſubjeR of an appeale which he 
ſhould have had, ifthe cauſe had begun with the inferiour Ocdinary. 
© Aridthough the controverſie concerning the juriſdiQion be betweene 
ſpirituall perſons, yet the King is the indifferent Arbitrator in all juciſe 
difions aſwell ſpirituall as temporall, and that is a right of his Crown 
to diſtribute to them, that is,to declare their bounds. And it hath here- 
tofore been held in this Court, that the ſuppoſed concurrent Iurifd1&i- 
on that the Archbiſhop of Canterbury is ſuppoſed to have in the infe- 
riour Dioces Was not as he was Archbiſhop, but as he was Legatus na- 
tvs to the Pope, for the Archbiſhop of York neither hath nor claimeth 
any ſuch, and then that power is ceaſed,being abrogated with the Pope, 
and the late pratiſe (it any hath beene) is but an uſurpation. And itir 
be permitted co be in the Archbiſhops meere power, hee may erc& a 


Court of audience in every Province,and cal all cauſes from other Court = 


Barons. 


Dr. | 29 Rich 
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Court intrudes 
upon another. 
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Trin.T;Jac. * T Okn'Richbroap kienAtion's oh'the caſe #hpvitſt Arthure Keelins, 
% - A nd cling 


London, ubco Regs, and'dectired thit Whettas the Taid Keeling was the 

—toq 21. Jac. "twenty Jy of fun age# oo | : i 

Rot. 1699.1599 had beene a common Hoy rin to exrry gdods by water for hirefrom 
London to'Miſtonin Kent, and from thence to Loadon,and where by 

Adtionigainft © the cuſtome of England, fach Carriers'ought to'keepe the goods deli- 

2 common Cyered to them to becatried ſafely, ſo as they ſhould not be loſt-bythe 

Carricr or - « default: of them-ortheir ſervants, that hehad delivered to the defen. 


8006s lofts... « dant rhe famierwehty tdy of Janitaty'aPortmantell with 501. init to. 
© be carried for which he gave hirm'two pence, 'and'that 'the defendant 
< \uffered the poodsto'beloft; throuph Ueftult of 'Him and' his ſervants. . 


© The 25 of the 'fameanaarytheUcfendant pleaderh rhat the;plaintife 


©che 21 ofthe ſame Fanttary ditdifhirgeLiinofthe keeping of them, 
© whichtheplaintife traverſed. Nba. he'pleads-no Yi 5% ge of the. 
© caoryingalfothe defetithant By dimirrfer in Jaw cbnfclfeth, that there - 


6 — atid the d&fendantdeninrted in Mww., and it wasad- 
<qq:iged forthe defendant. 'Ardnowit'the NOIR Chamber upon 
a veritoferrorthejudgetionets bHlirnicd, Bc itwas reflVett that though 
1t-was laidas a culftorme 6ftheRealine,'yetindeed iti ©6mmon law, 


tte + JO. Loggin verſus Tetherton, 'Debe.. ' 


.- 5 "I. T7! Ham'Lopgin brotifhe amdftion of debr of50 poundagainft 
vV 'Wiliam Te! L i the. Obligation,it was - 
mip inta libre, the defettdant demurred inlaw, ſuppoking the obhga« 


Mich. ! geJac. 


Rort.819.0r 826 © WAliam Tethicrton; and npon Qyer$f rhe. 


Triginta libcis © tfon'void. And it wasadfudged good for $0 poritnd, and now.npona 


© writ'of error in the'Exchequer Chamber the, judgement was affirmed. . 


Afuopſic WoelaSton vetſis 'Wthb. 


Mich.9.Jac. 


'H Enty Woolafton'browight an afſumpfit again Edward Webb; 
B:R-& "WW, h 


and 'declhred that whereas 'Webb promiſed him, 39, pound in 


Chamb,, *<6nfideration that the plaintife the 28 day of Auguſt-1610, had given 


' Uay to the'Uefentint for payment of the ſame money-untill the 9th of 


© tbberfollowing. 'That the defendant did aſſume to pay ithim the- 


Aſſumplit to . c fathe-gth' day, and tipon iflſie'#o» af#mpiritwas found for the plain- 


d nh... . . : : 
n + os 2 rife, and damages given. Now it was aſſigned for error, becauſe it was 


of further day not ſhewed for what the defendant was indebted. Now the judgement 
no cauſe of o=was afhrmed, for the debt wat in queſtion, as if it had beene an ordinary 
debt aſligned. ;udebirAties aſſumpſit where theYebt it ſelfe is the only confideration of 
the. promiſe, for there it muſt appeare to the Court, but here is the day 

given 


aty intheninch yeareof the King, und long before | 


ea. Bent 
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given, thas. is the expreſſe confideration:; And: thaygh ic betrue thac 
Bare ant al be adabyy yer thisiealawed, the promiſebeiigaGiuall, 
TUB Gnadby bnplicgtania the yadth: Prone eng a gh 


32. Thomas Myere verſus Jobn Huforave. © \ EjeRtione, 


© 9" Hamas Moore debitor le Ray fuit plr, in tje@ione firme per quo minus Excheq; 
6 Ti Lefthegs verfies Fobannen a. + defend. & count 9. un 
© Aeore 5 Hgit eAnuns 10. Regis nunt ad (lergillin (om. Cambria lea> 
6 ſeq af dit Thongas Moore le plte uw may 40+ acre terre 20 acr. pred. 50 
© aere paſture ave les appurtenguees in Clergill pred, habend, del Fez jour Leaſe which 
© del a Annunciation del hlefſed vergiy S. Hoy Dongues ine paſſe pur "_ doubt- 
© igintt VS aunts extune prochein ev/uant &- le ejeltiment ſt a lege & eftye le agg li- 
*Jit 5 HMaii lo Reges Ser view culpable trove fuit un eſpecial veraitt a ceo Ne Terms, 
© effeth. vite Que dewant te dit demiſe le alit W. Moore fult ſeifie del dit ters * | 
res int fee & fe feiſit te dit WF. le dit 15 die Mais 10. Reg. ſupra 4th le quel 
© off treuc. in hes verbazfſt» demiſit tenceenta pred, habena. le dit meas on: te 
© enment, ue les qppurtenguces from the feaſt ofthe Annunciation of the 
Virgin Mary latt paſt, for and during the terme of 21 yeares next infir- 
© ingthedace hereof tully to be compleat and ended. Per force de que le * 
plains. fuit poſſeſſe tang; fwit ejef. per le d:Fend. le dit 15 Maii 19 Regis 
© Mes quel ſur tout le matter le defend. fuit culp. del treſpas & rjeftment en 
© le { ount mencon. it ceoreferre al Court. 
Euge te queſtion fuit, fi le leaſe.troge per le Turie accord ove le leas men- 
ccne-in le count per unterme d'ans on nemy £0 4. teleas per count fuit unleas 
fait 5 Hai 10. Reg. bgbendyy de Ie feaſt &' anpmnciation donques darreine 
paſſe pur 35. avs extyns ſeil. del dit feaſt & annyntiation prochein enſuant al 
S. Martis Mes le leas trome per le Turic frit wn leas faut legit 13 24ajil 
Regis per Indenture geren. dat. 5. Mai Anno 10 Regis habendup & bs 
annunciationts b-ate Marie virgin tunc ult pretarito pro term Viginti uni=, 
s annor proce. ſequen at, ditte Pilearery It was adjudged torthe defgq> Judgement; 
dant in the Fxchequer.and now afficmed by the pint the Gick Wa 
Juſtice and my felfe,by the Lord Chancellor and Treaſurer. | 


2Þ 


33. Fitzhughes Caſe, - Obligation 

| Leng oe Bridge de, &c. gews Of Franciſca tivxor t11s'alins <8.'F ran 2-8 4EL. Roc. 
ciſca Fitzhngh de &c. ger. ſumm.fucr ad reſpond, Nichol. Firzhugh 198g, © 

gen, de placito quod reddant et oftogint. libras quas ei debent & injuſte deti- 

nent, & Erguude, &:c » Et count ſur obligation fat per femme dum ſol f H= nan obligati- | 

it. Onando, Fc, Et petunt DADS $46 reds g ers legitur inhec verba. on oQtogehitas 

Noveriat univerſi per preſentes me Franciſcum Fitzhngh de Goodwick ja for oQoginta, | 

(carr. Bel. gens tentt] & firmiter abligari Nicholzo — — | wo 

velie ſolvends ' | 
D 2 eidens 
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. Hobarts Reports. 
eideria Nicholas aut ſus certo Attornato vel executoribus fwuis in Feſts S. 
Mich's eArchangeli prox. futuro, 'eAd quam 'quidem ſolutionem bene & 
fideliter faciend, Obligo me, heredes, executores & Adm. meos firmiter per 


 preſentes ſigillo meo figillat. date viceſimo tertio die Novemba e Anno regnor. 


_ Phi, & Marie Dei gratia Regis & Re par ha Hiſpanie, Francie, 


Obligation« 


- Fr.16. Jace 
Rot; I929- 


Seſlante libr. 


Obligation. | 


MHill.1o.lace 
rot.19J6, or 
1830, 


Warrant. 
Chart. 


North. _ 
Trin.g9.Iac. 
Rot.z008;, 


utrin/que Ciciliz, ler, & Hibernis, Fidei defenſor. eArchiduc, de Au- 


_ firia, Duce Burguvdie, HMediclan Brabantie, (omitum Hauſbury, 


Flandris. & Tyroll quarto & quinte, quo I'co & audito iidem Edre. & 
Franciſca petunt Indicium de brevi + narre pred. quia dicunt qued pred. N. 
per br. & Narrationem ſuampred.. ſuppon, quod pred. Ec. & Fdevent pre« 
fat, oftogint.libras quas eidems Ne. redderent ubi revera non habetar aliquod* 
tale verbum in Faropoe pred.continens.C* warrantizans hoc verbum in br, &- 
narratione pred. ſpecificat, vizte ottogint. & in eodems ſcripto obligatorio 
pred. hac duo verba, viztoftogint, ſimt ſcript. Due quidem duo verbaotts= 
gintanullam habent in ſe ſignifitationems de aliqua ſumma certa,ſicq;} br. -5- 
narratio pred. non warrantizabunt de &5 ſuper ſcript. pred: per prefat.. N. bic 
in (uria probat. Per quod iidem E. & F. petunt Tndicium,e de breve &- 
n4rrs pred. &c. Et quia pred. N, exceptionem pred. q. per inſpettioneme 
brevss narr. & ſcript. pred. Cure hic ſatu conſtat non dedicit, ideo confidera= 
tum eſt pred. N. nihil capiat-per billam ſuam,ſed ſit in unam pro falſo clamore 
ſus &c.- Er quodpred. E..& F, eant inde fone die &-c. confideratum oft eti- 
am quod pred. E. & F. recuperent verſus prefat. N. dampna ſua occafione 


premiſſorum ad tempus eiſdem Ev & F. per diſcretionem Inſtitiariorum ad 


requiſitionem ſuam pro miſs & cuſtagits ſuns mea part ſuſtentat.. juxta for= 


3:4. Parker Verſus Keneday. 
\ T err. per Parker ver/iu Keneday, &- ſa femme ſur deux obligations. 
vn de 60, bb, & Panter de 40, lib; defendens petit auditum 
pred. primi [cyipts &: es legitur in hec verba, Noverint &-c. in ſex libris &c. 
qguoad pred.'60. libde pred, 100. lib. defendens demurre & quoad alter am. 
obligationem non eft falkum,& Tudictum (ur demurrer pro quere.. 


35» Haſdame verſus Toby, 


eArr. per Maſſam ver(us Jolly, (ur bond pro 60. lib. defendens pem- 


tit auditum ſcripti &c. & eilegitur ce. Noverint & co in ſexagintar 
tibris & ce & ſur ceo Demurrer & Indicium pro quer, . | 
36. Sir Henry Roll the younger Knight againſt | 
Sir Robert Orborne. 


Sg” Henry Roll the yonger Knight, brought a Warrentia Charte a« 
gainſt Sir Robert Osborneand Magaret his wife, - that they ſhould 


*Wwatrant 


——— 
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* warrant unto him one Mefſinage, forty Acres of Meadow, and ſeven | 
* hundred Acres of paſture in' kill Marſh, and declared that. Robert Oſ- +, learning. 
© borne, Margaret, and one Tohn Gobert did levy a fine, ar. 2. of the gf garantia 
*Kingunto the ſaid _— Roll ofthe ſaid Tenements, inter alia by the Charte and of 
*nameof the mannor of Kilmarſh, and divers other quantiticsof lands, warranties ge- 
© and by that fine Robert Osborne and Margaret did grant for.them and yoo at large. 
© the heires of Robert, that they ſhould warrant the Mannor and other anger oS 
© the premiſſes to the ſaid Henty and his heires againſt him his heires, the defendant. 
* and againſt all men- ; which fine as to the Meſſuage and lands in queſti- ; 
© on was to the uſe of Henry Roll and his heires, and then ſhewes that he 
© being ſo ſciſed, one Ralph Pernedid implead him by writ of Extrie ſur 
© diſſeizin in le Per in the common Pleas,for the houſe and lands in queſti- 
© on (but doth: nottell otherwiſe when) hanging, which plea Henry - 
© Roll required the ſaid Robert and Margaret to warrant unto him the 
* ſaid Meffuage and lands in queſtion, or to miniſter unto him a Plea 
<in-barre of the ſaid ation, which to doe they refuſed to his dammage . 
© of one-hiindred pound. | 
©Tothis the defendant pleaded, confeſſing the fine,warrantie, and uſe, 
*but further faith, that Henry Roll being ſeized of the tenements in 
' queſtion by force of the ſaid fine, that one William Gills, and Tho- 
© mas Stephens Eſquires, before the purchaſe of this writ of Warrantia 
© Charte, ſcili. the ſeventh day of November, in the ſecond yeare of the 
© King, did ſue a writ ofentrie inthe Poſt, againſt the ſaid Henry Roll 
© of the faid Mefſuage, and lands in queſtion,jnter alia per nomina ane 
Giorum Kilmarſh & ce retor. xve Martiniz At which day thederoan- 
* dants, and the faid Henry Roll adrwnc tencas liber tent. Maneriorum &c. 
Gexiftens did/appeare.. And the writ was returned, and the demandants 
*declared and demanded all the mannors, &&c. And Henry Roll the te- 
© nant called to warrantie Robert Osborne Knight, without ſaying 
© pred. Robert Osborne, and he the common vouchee, and then the Re 
©covery. And fo the recovery paſſed, and a writ of ſeizure of all the. 
© Mannors &c. And thatthe ſame recovery as tothe Mefſuage and lands: 
© in queſtion, wasto the uſe of Sir Henry Roll for his lite, and after his 
© deceaſe if a marriage ſhould bee had betweene him and one Katherine 
© Haſelwood, then to the uſe of her for life, and after totheuſe of any o- 
© ther woman that he ſhould marry, and then to the uſe of the firft ſonne- 
© of his body by Katherin Hafelwood, and foto the centh,one after ano- 
© ther, and then tothe uſe of ſuch perſon as ſhould be heire male, of the 
© body of the ſaid Henry Roll, and the heires males of his body, and af- 
© tertocheuſe of Henry Rol!, Father of the ſaid Henry theplaintite, 
© and averres that Henry the plaintife, is yet alive and ſo demands Jadge- 
© ment of the a&ion, andthe plaintife thereupon demurres in law, and 
* ſo the demurrer is joyned.. | - 
Lwill handle this caſe ſoas beſides —— concluding, 1will * 
'Z E. 
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Point. T 


Point. 2, 


Hobarts Reports. 


the way diſcuffe all incidents to a writ of warranty of Charters. 
The caſe.is rare and of importance, for a ſait is pugne civitz, whereaf 


Bra&on ſpeakes prettily, trattatu de warrantic Charte capitule witims * 


ficnt aftores armantur attionibu & gquaſp glaiits accinguntur, ita rei muni- 
awntur exc:ptionibus & defenduntur quaſi Clypes. | 

The writ of warrantic of Charters,as to the fixing of the warrantie, & 
binding the poſſeſſion of the warritorgiseither provionall orremediall. 

The firſt is in caſe of feare and proviſion. 

The ſecond in caſe of loffe already ſuffered and to be recompenſed by 
value per excambium,as Bratton ſpeakes, | 

I hold therefore firſt that nothing appeares in the Court in the prin« 
cipall Cauſe, but that the plaintife ought to have warrantie. 

T hold againe that upon the barre confeſſed by the plaintife demuyred 
Jadgement is to be given - m_ the plaintife. 

Awrit and Count in a Warrantia Cherte muſt have foure points com 
pleat in them,that is to ſay, 

Firſt, he that brings it muſt be tenant of the land, the day of che writ 
purchaſed. - | 's 

Irmnft bee by a conveyance, whereby the land whereunto the wars 
rantic is annexed mult paſſe , or atthe leaſt if right be releaſed, or con- 
firmation made with warrantie, hee muſt be Tenant of noparr ofthe 


 Jandto whom it ts made in warrantie. 


Poinr. 3. 
Point. 4» 


Explanation 


This writ muſt be brought hanging the principall Plea. 

It muſt not containe the ſpecialty of the warrantic and lieu. 

All theſe parts this writ and Count doth.coataing, & yet being theſe 
rutesreceivediftin&ions, I will explaine them, that it may appearchou 
it Rands with their diſtintions. 

And astothefuſt point. | 

The plaintife is made tenant of the land in demeaſae for of that there 

hath beene great queſtion whether the plaintite in the #/arrantia Charte 


of the x. point 4 at hath a Warrantie over, 10ay have a Warraxtia (;harte, whereof I 


make thereſolution upon the bookes thus. That it is a;goad Plea in the 
Warxantia Charte that the plaintife was not tenant of the Jand the day 
of thewrit purchaſed,and ſo are the boakes of the'2 4. FE. 3. 25. 7+E. 4+ 
12. & 18. FE. 3. 44+. 16. H. 8. F. Garrantie drs Charters 29. BraGos 
trattatu de Warrantis Charte 18, Thus in Warrantia Charte defoudens 

poreſtexcipere quod querens non tenet terram de quapetit Warrantiam. 
Butit ſeemes tobe a Plea hut prime facie, for 10,it is;allowed 7. H4e 18. 
And yezit isconclnded,that the vouchee may .have the writ, whenthe 
cannot vouch herein, as a ſecand or third meane, Lord may havea writ 
ofmefne aſivell as the Tenant in demeaſne,8 ſo 3.E3.Fitz-Warr.{harie 
4- the defendant pleaded,that theplaintife was.nat.tenanttheday.ofthe 
writ ifſueuponit;But Fitz.abridging the caſe ſaith,that.ifhe:had plca- 
ded himſelfe Tenant by voucher,the day at the-wat:purchaſed, it would 
baye 


23.5 
o 
. 


Hobarts Reports, | 
have Ferved,& 31.E. 3.Fitz.}arnGharte 224 in fine Bra Gaith,that the 
defendant in Warr. Charte ſhall have a writ of warcantie af Charters 
Hanging the writ againſt him, andrcaſon and Juſtice requires. it, far figce 
this writ is ſupplementary ia place of voucher where that.cannat bee 
had, therefore'is [this writ as well co bee allowed, for alicnation.cannor 
be imparted/unto folly, for as a man may vouthcomming in asvonchee; 
ſo'this'wrlt as'it is in natureof a voucher,is equally to bee allowed, And 
therefore. 41. E. 3. 7» if Tenant by the Courant muon his eſtatewith 
warrantie unto T. S. and comes in as vouchee,he fhall haveaideof himn 
reverſion, as if he were Tenant in poſſeſſion, and.43- E. 3-'23. If a Co- 
partner tike afeoffement with warrantie, and cames in asayouchee, 
he ſhall bave aide toderaigne the warrantic paramaunt, as if hee were in 
poſſeſſion, burif where ichath beene ſaid, that upon a releaſe gr conftic- 


mation with warrantie, a man cannot wouch-and ;therefore he (hall-have 


a'warrantie-of Charters, 1 2, H. 7. 12. : 
Tfit be cleare chat as to hin that warranted heemay, 4+. E..4- Fits, 
voucher, 244.81 1H. 4. 19.33. E. 3.13, Butthe cauſe may beethat 
the tdemandant may counter-plead the voucher, and then the tenants 
driven'to his warrantie of Charters, for default of his youcher indeed: 
And fo tte booke. 12H. 7.'is in that enee true, ,Fonif the defendant 
ſhould vouch as 'hee may againſt the vonchee and. be,counterr pleaded by 
the dermandant, truly hee ſhould loolc his land and the aide of voucher 
roo, a te were pallcd the- requiring of; anew. Plea.of thewarrantor, 
when he had beene by the voucher counter-pleaded before. 


Z1 


Explanation 


As'cothe.ſecond point, ſee 24. E. 3.35. .where the: plaiutife .jnyyar- {1 * point, 


rantic 'of Charters.\counted, that the demandant. iafeoffed him by.the 
Charter with-warrantie, the defendant pleadedriens poſſa per le fair 5 
BrdFton' trattatu de Warrantia cap. 9. Seth, 5. Excipere poteft Warrants 
wed Ticet Charta de Feoffamento ſufficieus quia donatur nungquam habuit 
ſeifmnumin vita donator1is,ſed poſt mortem [nam intruftt. 

 'Al644. E.3.'Fitz, Garr.. Char. 18, upan: areleaſe with warrantic 
pleaded; thar the party to whom the releaſe was made, had nothing at 
che' time of the lediemade, | 


And to the third point, the Regiſter 158. aftirmes that Rule,and ad- —_—_—_ of 
- deth;ff judicium inde. redditum ſit,nen valet hoc breve. - But this muſt. bee **< 3+ Points 


wal underſtood, for clearely.it may.beebrought before any principall . 
Plea; and after ifthe Plea take any otherthen by Jadgement or diſconti- 
nuance and the like. 'And I am of opinion, that. before execution.it may 
bebronghe ifrhe-party.prayed his Plea intimegfor till execution, he is of 
the eſtate warranted : butif the execution be had,; then the warcantie 


* 


fatles with the eſtate. ' 


'Tothe fourth point,” This writ: and. Caunt is in, placenot to the Explanation 


vyouchee, for this is genera[l;but of the deraigning of the warrantiein 
caſc of a voucher, and yet in ſome caſes it ſhall not need to be {o ſpeciall 
AS - 


of the fourth 
point, 
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Objett. I, 


Anſw. 


Hoharts Reports, 


as the deraigning, and therefore if a man bring a Warrantia (harte upon 


a warrantie of land and ſhall have judgement, hee ſhall uſe that Judge- 
ment after for rent demanded or recovered, if the warrantic did extend 
unto the rent 31. E. 3. Fitz. Garr. Charts 22. 


And yet upon a voucher in like caſe it ſhould have been more {| eciall, 


_ thereaſon is apparent, for the rent is demanded when heyoucheth, but it 
' may be it was not fore-knowne that rent ſhould be demanded when the 


writ of warrantic of charters was brought, but if it were, hee ought to 
declare ſpecially the rather, if he cannot yonch in the principall plea of 


«the rent, for there muſt be a meanes to diſcufſe whether the rent in de- 
mand be tobe warranted as a rent ſuſpended when the warrantic was 


made, ſo as the land was warranted and diſcharged of rent. 

Now, to the obje&ions that have beene, or may be made againſt 
the Court. 

Firſt, it may be obje&ted, that he made the cauſe of aQion, becauſe he 
was impleaded in a writ of entrie in le Per, in which ation hee may 
vouch, and then by Fitz. N. br. 134. D. &S. it may ſeeme hee cannot 
have the writ of entrie in le per doth admit a voucher,indeed that might 
bein the per by ſome other, and not by Osborne, and then by that 


meanes deprived of voucher, he muſt be admitted to this writ z for ſo it 
is provided by the Stat. of Weſtm. 1. cap. 3o. expreſly. 


But my plaine Anſwer is, that the writ of warrantie of Charters will 
lie upon all aftions, though a voucher lic inthe a&ions, and fo it is re- 
ſolved 9. E. 2. Fitz. warr, Char. 30. 18. E. 3.42. Fitz, Garr. Chart.$. 
though it bein a formedon, this is beſt in the abridgement, and 2. E. 2. 
fol.6. in warcantie of Charters againſt the heire,he pleads that the Fore 
medon is hanging of the ſame land, & no» allocatur, although he may re« 
but, 4. E. 3. of Garr. Char. 19. in Formedon,and Fitz. Nat. 135. where 
his words are, that a man ſhall have a writ of warrantie of Charters, 
though he may vouch in the a&ion that is brought againſt him, and if 
he recover and vouch in the a&:on wherein he voucheth, he ſhall have a 
Warrantia (.hartz, and the reaſon of this is cleare, for hee ſhall bind the 
land for the eſte of the warrant, though hee cannot have execution un- 
till he take loſſe; And upon the voucher which may be delayed; And 
therefore I am of opinion,that he may bring even after voucher, becauſe 
that a&ion may be diſcontinued and fatle many wayes, and ſo the 
warrantic of Charters be neceſſary, and this reaſon is expreſly, both in 
9.E. 2. by Fitz. Nat. br. And Fitz. Nas br. in other places 135. muſtbe 
underſtood that he muſt not relieupon this warrantie of Charters, but 
he muſt alſo vouch and requeſt Plea according to his caſe, as he ſaid, 135. 
And fo it is 9. E.3. F. Garr. Chart- 22. & 18. E.3. 41. Garr. Char. beſt 
in the abridgement as before I have ſaid, and it is beſt for him that is to 
warrant, to make entry of the plea that he tenders in therecord of the 


ation which he is to plead per Brian. 16, H. 7. 6. yet I ſee not well how 


that 
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Hobarts Reports. 
thatcan be, for both requeſt and tender are matter of fa&. 


And thereupon another obje&ion may be made, that fince he ought 05jef?. 2: 


to vouch and hath not, hee can have no benefit of warrantiacharts. 

Thisis already anſwered in part by the natureof the voucher in the 
fine, "Pp alſo it appeares not that it was come ſo farre as hee might 
vouch, - TER 


If ic be objected that he hath laid that he did requeſt to have a plea in 94jeF. g. 


barre miniſtred wheretheyouchee may plead in abatement as wall asin 
barre asanentrie of the demands fince the voucher : For if it were be- 
fore, it muſt be pleaded by him to extort the warrantie, becauſe the te- 
nant did not plead it himſclfe, ' - | | 

It is anfwered that he counts that he did require the defendant to war- 


rant the land which is enough ; And {o is the booke of preſidents, for.Surpluſge 
that imports that he ſhall warrant according to the nature of the caſe hurrs nor in 
by voucher,if it be vouched, or otherwiſe by plea, and therefore the ad- the Count,or 


ing of requeſt by plea in law is ſurpluſage, it is ſuſpected that hee hath " 
declared to his damage whereno lofſe appeares. | 

Ie is true that he ſhall recover no damages but where hee hath taken 
lofſe by recovery already had againſt him 41.E. 3.7. —3.6-3-21.& 8.E.3. 
42. F. Garr. Chart. 8. and therefore he ſhall not have damage where the 
warrantie of Charters is brought before the ation quia timer. And ſois : 
21. H. 6. 22. and therefore if it be pleaded by the defendant, that the 
plaintife is not impleaded, the plaintife ſhall preſently have his Judge- 
ment, but no damages. But yet hee ſhall declare to damage according 
to the forme, which is not ſtrange in other caſes as in a Quare Imped. for 
the King. < 

The lofſe whereupon the plaintife may have damage, is not onely 
where in the principall a&ion damages were recovered againſt him as in 
aff; or the like 4.4. E. 3. F. Garr. Char. 19. 42. E. 3« fol.20, inter anc- 
mala, for there the caſe was, that where one Charne!l had made a war- 
rantie againſt himſelfe and his heires, and all ſuing by his colluſion up- 
on warrantie it was found that the ſame in formedon principall was by 
his colluſion, yet he could have no damages, becaule he had not loſt the 
land, whereupon hee had now brought a writ of deceit upon the. 
trouble and charge by he ſuffered thar colluſion and ſuit, and{decla- 
red upon the verdi& in the word; (arte, finding the colluſion as 
binding the defendant for that point. And fo becauſe the defendant 
could not deny that the Court gave judgement and 20!» damages. But 
note that this forraigne a&ion is no ground for the like in other ſuits of 
warranties of Charters; for this particular warrantie grew upon a col- 
lafion, which is nothing to other warranties; and ſuch a pradtice by 
collufion will beare an a&tion without warrantie. The onely uſe of that 
Caſe was, that they allowed the verdi& in one aRtionto be a conviction . 
of colluſion in another which was hard eneng p 
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As to theobjeGtionmadoby my brother Nickols, thatby the Cort 
it to 0K warrantic is Joſt, by xeaſon thatthis pate of the Tand 
js declared uponthe-fine, isto be to; the- uſe of the plaimiſe, andthe reft 
ſhall ibeintended:to theuſe of the defendant who made the warrantie, 

L anfwerit three wayes. 

Firſt, that there can be no inference tonching theuſe of the reſt; be= 
cauſe there isno-mention of it in the Court, but amere omiſſion, neither 
is there any cauſe that itſhould be holden confeſſed and nor divided, for 
it is in-no ſort within the-conntas the reaſon of it, which is to-demand 
onely warrantie of this parcell of land which was-put in fuitin thewrit 
in the Per, ſothere is no cauſe for this purpoſe to ſpeake of the reſt 
of the lands, ſaviovg the necefity of the forme in pleading as fine or 
recavery,which is a-record-which muſtlie entire;wherear i it had beene 
—_ o mighthave beene pleaded: for this parcel{ of land one-+ 
7 nheranlitte is, that it appeares owt-of thebarre of Osborne, ehat 

the whole Manor, &c. wasdemanded in the writ of entrie in the poſt 
againſt the plainrife Sir Henry Roll being tenent of it, and that hee 
vauchedof the-whole,8& judgment paſſed, which provedby the confeſ- 
ſion of Osborne (thatis, to impeach the-warrantie?) that he was tenane 
of all,ſ6muſt have the uſc'of all: | 

Another anfwer is, That a warranticmay beextingulfhed indeed by 
refeofment tohim that -warrants, bur it is againſt natureto ſay, that any 
thing can be extinguiſhed that never was, for here the cogniſor ſhonld 
make a warrantie,provided that it ſhould 'be no warrantie or voyd, ſo 
the ſame man that makes it ſhould kill itin the birth, thereforeT hold ir 
plaine that the warrantie-which-ſeemerh literally intire, ſhall by-a& of 
the patty,and conſtruQtion of the Jaw be divided in -— itcan« 
not TIE ars wr theentire-word; asf 1 infeoffe H., oftwo 
acres in fee to theſe of himfelfefor 50. acres certaine; and warrant the 
lands to the feoffee and his heires ; this warranticiscleardy divided 
by-the meaning again theletter for the warrantie, for ſomuch asit-is to 
the uſe of the feoffer himſelfe-and his heires, that warrantic never tooke 
eff &; and when it is denyed totwo, that wordthat ſeemeth entire atthe 
firſt, is to be taken reddends fingula ſmgults; for thispurpole, the caſe of 
the Lord Dacres-26. Eliz. was reſolved thus, William Lord Dacres made 
a deed of feofment of lands in divers Connties dated 16. Of. to Mary 
upon condition that the feoffce ſhould infeoffe him in the Rem. amongtt 
others to Francis Dacres his ſonne, of all the lands within 20.dayes af- 
ter the date of that deed, and it was reſolved, that if William Lord 
Dacrees did make his feoffement, but of parts within the 20. dayes ac- 
cording to the letter of the condition which is intire as the warrantie, 
thereaſon was, becauſe it was his owne fault, that it was not conveyed, 
withcut which it could not be recovered, and therefore the letter was 

| __ abridged 


tion, all thermpediments ariſe upon the Plea of the defendant, which i 
confetby cope not wo of which-ariſe theſe points :- ! N 
hat the plaintife having the whole Manor conveyed anto him by Now to th 
finewith warantie from Oyborne. ; F EF | 4 
He hath divided che land. | 


Next he hath divided and changed the eftate. | 

Thet he hath done this'by common recovery, by which they that 
comeinarem the'poſt, # 

Againe he hath vouched theland to Osborne once already inthat 
common recovery, attdſo hath had recompence or poflibility ofjudge- 
ment. 4 

This point is to be underſtood of the vouchee of Osbornezas is alrea- 

dy alleaged, ſhall be. underſtood of the ſame Ogborne, becauſe it 
wants the word pred. 

Bar if it ſhall not beunderſtood the ſame, then it will cometo this que- 
ſtion. If a man hayedivers warrantics againſt divers perſons, and then 
in an Aron brought againſt him voucheth one, and omits the other, 
and fo a recovery paſſeth with a judgement of a value, whether he can 
ever have benefit of the other warrantie. 

And upon this will ariſe a queſtion by way of diſtinfion , whether 
this will be all onewhere the recovery is npon the title, and where it is 
a- common recovery, and under what difference. And firft in generall 
which is a kinde of pre/xdzwm to the particulars that ſhall follow, Iob- 
ſerve that a warranty is a great ſervitndeupon him that warrants, and 
upon his eſtate, and is a ſervitude againſt common right; and hangs like 
a cloud on him and his inheritance, as Hanniball faid of Fabius Maxi- 
mus, ſo it is law taken fſtrifly and literally; 

And therefore if a' man convey land with warranty againſt hinrand 
his heites'on the part of the Mother, ſhall not be voucked by this,as long 
as there is an heire on the part of the father, 19.R.2.ff. Garr.100.49.E. 
2. except it be by reaſon of a Signiory of landsof the part of the Mo- 
ther 5 E,2. Fitz. Avowry 207. And if he that warranted have no lands 
but Gayelkinde, yet the tenant may vouch the very heire alone 32 E.?. 
22, bur it is true that he may vouch alſo the other heires for poſleſſion, 
and ſo he may vouch together with the brother which 1s heireunto the 
father warrantor, the fiſter who hath the land by poſſe//o fratr.32 E.3.f, 
voucher 94-43-E-3.3. But if the land warranted comes unto a ſiſter by 

poſſefſio fratris or to a yourger brother by Borough Engliſh or Gavel- 
kinde, ſhe is without remedy, for ſhe cannot vouch for a poſſeffion with 
the very ſreire 32 E.3. Fitz. voucher 94 & 35. H.6.33e yet note if a man 
binde himſeife and his heires in an Obligation,and leaves land at com- 


mon law. and land in Gavelkinde, the creditors mui iue all the _ 
E 2 » I I # 
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abridged tothe condition being taken that he ſhoald convey ſo mach | 
as was conveyed. But nowthe cafe ſtanding cthasupon the predeelara- 


35 


L 


2 
3 
4 


WE een RT SIN >= 4,» OF AE: 
” F Ke " 


36: | | Hoharts - Reports, 


Wu. wh, OE STOR, Pr 
” 


11 £.3:4..debt7,'r1.H.7: 12: And fo-in that caſe it he have one heire 
on the part of- the father, and another heire on the part of the mother, 
and both have land by diſcent, he ſhall have ſeverall a&ions, and execu- 
tions ſhall ceaſecill he may take ic againſt both; ſo it appeares that the 
conſtruXion of law is itriter where the heire is charged with a chattell 
upon the ſame reaſon is the caſe adjudged 18 H.2.3.ff. voucher a$. & 23 
E-3.ﬀf Garis. 37-lfa man grant a ſigntory with warcanty and the lands 
Elcheats, the warranty is atterly loſt, and not oaly for the over value 
though it come by a& inlaw forthe book 13. 3. ſayes, that a cove- 
nant ſhall be taken ſtri#. per -1by, and that the warranty is loſt and 
adjudged 18 E. 3. | | | 
To the firſt Now -to the firſt objeftion that the demandant hath divided the 
o>jeRion, viz. Jand by his owne a ſcil. the recovery after the warrantie created. It is 
The dividing tg be obſerved that the warrant muſt remaineentire as it was created 
of tte lands. \ithout the voluntary diviſion of the party. And therefore if land be 
given to two joyntly with warranty, if the one make a feoffement of his 
part, he hath loft his warranty, but the other may vouch for his moity, 


but if they make partition, both have loſt it by common law. And it 


the warranty were tothe Joyntenants and their aſsignes , the aſ#1gne* 
ment mult, alſo be joynt 2 9.E.3-ff. Gar.70.1 1 E. 4.8. Coke lib. fol. 36, 
Terringhams caſe. If a man have a common apyendant of 40 Acres, 
belonging unto 20 Acres, if he ſell 20 of his Acres or buy part of the 40 
Acres, the common may be divided and apportioned prorata; but if it 
be a common appurtenant becaulz it is againſt common right it is loſt. 

If a man havea rent charge granted him, and he grant 5 pound a year 
to a ſtranger by fine, the tenant isnot compelled to Attorne. 

So in theſe and the like caſes of common right , 1 mult not be made 
ſubjeR-to divers vouchees or ſuits of warrantics ofCharters,or to ſundry 
diltre{les where my grant made and meant but one. 

To the ſecond Now ſecondly where he hath changed hi: eſtate, the caſe is worſe, 
obj«Qion, viz. for the eſtate muſt remaine the ſame in the privity, as muſt be made the 
the changing ſame in repreſentation that it was in the timie of the warranty created, 
&MT when you cometo vouch or to bring your warrantia charte ; and there- 
fore if the husband and wife be jJoyntenants and a releaſe be made to 
them wich warranty., and then the husband alone makes a feoffement 
over with warranty and is thereupon vouched alone, he cannot vouch 
over, 10E.3.52, Fitz. Counterplea of warrantic 1 5. 

Soifa woman tenant intaile make aleaſe pu'ant, or if in ation they 
be recreated they cannot vouch over, 45 E.3. 18 8.46. E. 3.24. But if 
the leaſe had beene only for the life of a woman upon the receipt they 
rr haye vouched, for by repreſentation they were in of the firſt 
eltate. 

And when lands and warranties diſcend to two parties, and they 
make partition and one of thera is impleaded, he ſhallnot vouch — 

an 
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and ſhall pray aid of his fellow, and-ſo ſhall put them(elyes inrepreſen=! Ek 


tation 'of one. heire, an4 then vouch together. But it one;partner alien; 
his part or make default upon aide prayed, the other ſhall vonch alone,: 
27 8.5 4:4-H,7.2. 2 Hes. 2 & 43-E-3-13. Rod 0; v1 
- Iftwo copartners be, and one of them alien with warrantie & comes 
in a youchee, now he ſhall pray inaide of his fellow , and either have 
pro rata upon his loffe or vouch over with him upon Garcantie paras 

But now in this caſe that. the vouchee when he will avoid the warran- 
tie by change of eſtate, he mult ſhew how the eljatEis changed 3 E.3.51. 
And fo hath the defeniant done here inthe ptincipall caſc. | | 

And in this caſe he-e it is more dangerous to thedefendant,for though: 
it be true that if a man enter into a warrantic general], he ſhall warrant 
no other eſtate then the tenant hath, 44 E.3. 33. 41. E.3.7«. where the 
vouchee demands not the heire, nor the tenant makes not any ſpeciall 
declaration of it, as in thewarranticof Charters he doth, yet ſpeciall 
circunſtances may worx the contrary. AnJ1 therefore 41 E.3+25. ifthe 
voucher enter with a Proteſtation of an eſpeciall eſtate in the cenant 
who admits it, the vouchee ſhall warrant no other eftate,though it be 
greater. | 

So likewile if the tenant prayeth warrantie of an eſtate certaine, and 
the voucher admits it, ic ſhall make that good,though the eſtate in truth, - 
be leffe, and therefore 3$ E.3+9-4. if one hold land only for terme of his 
life, and warrant the land to him and his heires: if I ſhew this upon the 
voucher, he ſhall recover but forlife, bur if the deed beentered,and I ex+ 
cept not to ic, Brookrecovery in value 8. I ſhall anſwer fee ſimple. 

Much more plainly here in fee ſimple in the principall caſe where 
the declaration is expreſly upon the fine and warrantie in fee ſimple 
truly ; upoa which he demands judgement accordingly for a warrantie 
of fee, and that if there were nothingele, this alone were cauſe in barre 
ofthis aRion, ſince in truth he hath but an eſtate for life. And if the de- 
fendant ſhould yeeld to.his demand, he ſhould anſwer fee fimple, and if 
jadgement ſhould have paſſed according to the declaration in this caſe, 
and execution ſhould have beene after ſued upon it,ic had beene then too 
late to have pleaded before i.1the former aRXion 21 H.6.41 & 22 H: 6.22. 
Garr. Char. Ifa difſeifor in an ation broughe againſt him vouch or 
make requeſt to have plea miniſtced unto himor bring a writ of war. 
charte, and then after Ga the diſſciſce enter upon him and put him out 
and reenters, ſo that he is in another eſtate then was warranted, _ hee 
{hall recover.. But ocherwiſe it would have bzenc if the entrie of the diF- 
{cifor had beene before the requeit an4 writ, for thenthevouchee or 
dztendant might have beene ſh:wed, that he had beene in another eſtate 
at th:tim2 of the voucher and wric. Oat of which cited and allowed by 


ff. Na, br, in this wei ds war, Chir, Tam cleare of opinion that ifa 
man 
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man have land conveyed unto him with warranty whereupon a ftranger 
hath right to enter, and he bring his writ of warrantie of charters, and 
hath judgement, though the ſtranger after brings no aftion but enters, 


he ſhall have his execution for a youcher and requeſt of pleais required - 


where. they may be had : butin caſe of catry it may not be, andthe 
wairant is againk all evigion by ifſie or ticle, either by entrie or by 
aftion, which I note to: warrant men how they preceede againſt an 
— m19e 19h where no voucher nor requeſt for plea can be had, bur 
if a man foreſceing that his title is defeafible by entrie bring his writ of 
warrantic of charters againſt his feoffor, and hath judgement , if the 
ſtranger that hath right of entrie ſeale his leaſe, this entrie gives cauſe of 
recompence, but let him looke that he bring his aion in time. . 
The next is, becauſe the plaintife and his Father were in the Taft 
Rent. in fee, and the reſt come in by Recovery ir. the poſt, in which 
they can take no benefit of the warrantie, which can be extended no 
further then as it islimited,thar is,either to the parties or their heires or 
Aſſignes,and he that recovers is neither, but-above that eſtate, and where 


one comes under the eſtate, yet if hee bee nor in the per by whom his . 


warrantie was made, heis out of the benefit. 

And therefore 22. Aff. 37. &22. Al. 69. If tenant in Dower'ia 
feoffe a villaineand dye, and then the lord enter ang be impleaded, hee 
cannot vouch the heire of the tenant in Dower,that made the warranty, 
and then ſhe had dyed, the Lord could not ſo much as rebut the heire. 

But becauſe this is a common Recovery, I will ſpeake alittle at lar 
in itfor learning ſake and for afe, though it makes not direRAly for the 
caſe. Iam of opinion, thatif aman convey land tome and my heires 
with warranty, and T make a Feoffement or levy a fine, or ſuffer a reco« 
very withaont vcuching any Feoffor,to the uſe of my ſelte and my heires, 
that yet TI may vouch my Fecffor asI might doebefote, for thisismy 
owne fee ſimple, in the degrees and privitie in effeCt as before. | 

And therefore it T have lands that T hold in Knightsſervice by prio- 
rity or poſteriority, and doe make no ;oynt Feoffement of them to 
mine owne uſe, yer the priority ſhall remaine as before, according to 
the former prioritie, it is atm agere, as it is holdenin the caſe of the 
Abbot of Bury,for the wardſhip of the heire of Buckingham Dyer 28.H. 
8. fo. 7. Butthis caſcof Priority is there cited,as a caſe ruled betweene 
the Lord Rofie, and the Lord Dacres, for the wareſhip of the heire of 
Conſtables, for it was holden that the now uſe and ſtate was in the de- 
gree the ſameas beforc. And for the principall caſe there is ſaid, that if 
ho infecfteT. S. to thenſe of himſelfe in tayle remainder to mine owne 
right heires, there is a Reverfion. Pattenham and Cuffers cafe : This 
point 1s cleare in point of Recovery upon title, and fo it is alfo in cafe 
of a ſtatetruly in the poſt, as tenant in Courteſie, Dower, Lord of a vil- 
leing or by Eſcheat, bat if ons levy @ fine to me in fee, with warrantieto 
me 


 hisheires a'l the preaifles unto the ſaid Amy againſt a 


Hebarts Keporls. 
mg dimy heives,, AndI ſaffer @common-Retovery,, 4gninlt meets 
mine-owne uſe, avbefore,my warranty remaines,for F amiw/by them, as 
þweas:inibefore, and if the warrantic were therein to memy heiresand 
Aſignes,and 1 ſuffer the-Recovenie, is:Indeethan Aﬀſignoment, Asto the 
point of vouching Osborne, orfuing Farr. of Charters againit him, has 
ving formerly vonched.him and ha1-judgement and recompence,. it is 
cleare he-cannathave recompence againe, for:the-warrantie-tsexeoureth, 
ſatisfied and-ferved-inthe firſt, avina-Scir. fare toexecute a fine, it iva'bar 
to plead, that it is executed already, and.that thedemandant and his 
Anceſtors have beene ſeifed'by force of the fine 23E.3. Carr Ch. pex- 

refſe. If I have recovered-in value, [thallnever vouch againe, for thoſe 
s by force of theifivſt warrantie, becauſe it was:once executed. And 
by the ſame reaſon, if I once have had judgement to have: taken-upon 


' warranty, I'fhall not vonchagaineupon:therſame warcam:y'for the fame 


land Andif you will reply:to me that the warranty irr queſtion isby 


Osborne and his wife, and the former voucher wasotthe husband only. 


Lanſwer, that. then it muſt be anderſtood that they are two ſeveral! 
warranties, and then in vouching the hu$band'onely, hee renouncethi 
the warrantic of him-and his wife,and after ſhall be ſued. But yeritcan- 
not be ſaid in this caſe.tliavthe warrantie from the-wife ſhould'be-voyd, 
or ſo:puepoſed; as in theicaſe 20.:E. 3. 52. where warrantupon a'releafe 
being made;:to the hiusband and! thewife, the hasband alone vouched 
and averred that the-wifethad nothing, and:therefore the warrantic was 
voydunto her whichs alſo the reaſon in the judgement of the:caſeof 
Evan and Snow Plow.540. That the common Recovery againſt Tenant 
in taile and his wife having nothing ſhall binde the taile. But where the 
woman warrants on ithe contrary part, ſhe is bound thoughthe hath no= 
thing, yer it is.true that to ſeverall reſpe&s a warrantie may receive ſe- 
verall-atisfaRions by parcels, but not totally, And therefore Hill, 5. 
Jac.Regis rat.941. inthe Kings Benchthe caſe was this; That one John 
Rudge did grant certaine lands'in Southampton'in-com. Devon. unto 
fohn Pincombe for his life; who in the 13. yeeredemiſed the ſame unto 
one:William Hunt for 21.yeeres to beginneafter the death-of the ſame 
Pincambe, and after 33. Eliz. granted the reveriion of their lands with 
this expreflc clauſe of warrantie following. And the — and 

| perſons clays 
mingby the ſaid ]»hn his anceftors-or heires ſhall and will warrantand 
defend during che ſaid terme. Jobn'Pincombe Attourned and died; Am 
and the reſt entered, upon whom William Hunt the-lefſee entere 
whereupon Amy and the reſt brought their aCtion of covenant againſt 
John Rudge co the damage of 200, pounds, And the defendant pleaded 
tn barre, that the plaintife had formerly brought a warrartia charte 
againſt himupon the faid warrantie for the ſame land, and that it was 
yethangingundeterminedy: andthe plaintifedenurred in Law, and it. 

wask 
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was adjudged for the plaintife, andupan a writ of error brovght in the 
Exchequer Chamber, the former judgement was affirmed ; the. reaſon 


was, that though the warrantiewas annexed to the ftechold, yet becauſe 


the impeachment was onely by a leaſe for yeeres, for which therecould 
neither be voucher nor Warr. Char. nor ifjudgement had beene given in 
the warrantia charte,could any exception,cxecution be made in value for 
a leaſe, therefore it was holden as a warrantie reall, if the freehold were 
brought in queſtion taken out of the freehold, it is to be uſed as a per- 
ſonall covenant, and to be ſatisfied in damages. | 

- Out of which Judgement, it appeares, that ic was allowed by both 
Courts, that a warrantie of charters will give remedy for a ſtate of free- 
hold defeated by entrie; and that a warrantie may have a double execu- 
tion for ſeverall eſtates, and that a warrantie of it felfereall may beuſed 
as a covenant to recover damages: and by the ſame reaſon, if a man con- 
vey lands in fee with warrantic, and the tenant bring 'a FWarrantia char- 
te, and hath judgement pro /oco & tempore, and that. then a ſtranger re- 
covers eſtate for terme of life, he ſhall ſuc an execution for recompence 
for ſucheſtate; and if hedic,and another recover eſtate for life, he ſhall 
ſue another execution for like recompence, for his recompence ſhall be 
according to his lofſe,as the bookes before cited doe prove for he loſeth 
not the land warranted, but ſome lefſe eſtates out of it,and ſo the inheri- 
tance of the warrantie remaines ſtill with the judgement of the land. 
But if a whole fee ſimple berecovered, and recompence for it, then the 
warranty is wholy executed and fatisfied, and fo extin&. 

But now of the other point : | | 

If Osborne in the common recovery ſhall be underſtood another 
Osborne, and not the ſame Osborne, then it mvſt be underſtood in the 
Roll : the plaintife had ſeverall warranties againſt feverall perſons, and 
when ation was brought againſt him, he could not have advantage of 
both, but muſt-hold himſelte to one. And therefore 9. H.5. 12. One 
brought a Scir. fac. upon a fine as heire to two parceners, the tenant 
pleaded in barre a fine levied by the two parceners with warrantie, and 
relied upon the warrantic,and the plea was holden dcuble,and he forced 
to relieupon the werranty onely of one. And fo likewiſe 31. E. ;. Fitz. 
voucher 25. If one have divers warranties, and they fall by diſcent up= 
on a perſon, heire unto them both, yet hee muſt be vouched onely as 
heire unto one, and the reaſon is apparent, whether the record or the 
vouchee, for as to the demandant it is a kinde of plea in barre, and there- 
fore ought to be ſingle, for the demandant may counterplead the poſſeſ- 
ſion of the youchee and his anceſtors which hee cannotdoe if they be 
divers. 

And againe, the voucher of the tenant againſt the vouchee, is a kinde 
of demand or ſuit, and therefore ought to be ſingle, and the vouchee 
may counterplead them which he cannot do if they be divers. Hereof it 

| | followeth 


followeth that when he hath his choyce of vouchees-and takes himto 
the aneand thereupon proceeds to judgement, helooſeth the 6ther,and 
can never reſort to it again, asin caſe of divers pleas of barre where the 
actions-come toa finall judgement upon one. Bat if a man have divers 
warranties for the ſamelands;h: may have ſeverall writs of warrantie of 
Charters arr > 7 je __ them,and ſois Fitz.N. br. 135. and that 
may give him double remedy,or not as the caſe may be. Fort he be af 
ter ſued for that land in an ation wherein he can never take advantage 
againftthe-other, becauſe hee did not youch him according to the for- 
mer-rules. But if he ſued in an aQtion wherein he cannor vouch: but may 
require:plea, and he doth require plea of-thearboth, and they both ad- 
viſe one plea, and he plead that, and loſe, he ſhall have feverall recom- ' 
pence againſt either, bur if they adviſe of ſeverall pleas, he can have no 
recompence againſt him. by a&ion, but by entry and eigne title, then he 
may ſue ſeyerall executions upon the: ſeverall Judgements in the writ of . 
Warrantia charte againſt either of them for full recompence, and ſo he 
ſhall have double value for his loſſe, for either of them warranted the 
whole, and either of them hath colour to pray ayd, or make uſe of the 
recompence that the othet hath yeelded to his owne ule. 


£4 


| M——__ 
37. Coungenyerlus Clerke, $-— 

Eorge Counden the younger, brought an Ejettione firme againſt 2” oiled 
Thomas Clerke of 3. acres of paſture in Newington, of the deviſe Peron "og 

of George Counden theelder,upon an iflue of not piley.Gre Jary found ,. ce he 

a ſpeciall verdi&, that one Will. Counden was ſciſed of the faid land in Deviſor muft 

fee, and held them with others in ſoccage, and had ifſueone John Coun- finde a very 

den and Eliz. Counden, and that Eliz. tooke to husband one George fitire. 

Dalton and had iflue of him Jane Dalton and Eliz.Dalton,and died,and ' 

that William Counden madea Will, and gave thereby __— and * 

Eliz. to either of them 19.pounds a yeere during their lives, ifſuing.out 

of lands in Southwarke, called the Woolfack rents, and therein had this 

clauſe; i | | DE EpGs, 

Ttem, as touching lands in Southwarke, and'in Newington Lambeth, Judgement 
and Greenwich, whereof I now ſtand ſeiſcd, which of right willand W357 —_ 
my onely intent and meaning is, ſhall deſcend unto John Counden C1501: 
my ſonne after my deceaſe, this is my deviſe. And then appoints cer- g, che ground, 
taine friends of his ſhall receive the profits of them till his ſonne ſhall Children all 
come to 2 4.yeeres, and then they to make an account and ſatisfie him. heires inde- 
And then addes this clanfe, Provided alwayes, that if my fonne John Lond - _ 
ſhall happen to deceaſe without ifſac of his body lawfully begorten, that, Dievatios 
then I will all and firgular my larids, tenements and hereditaments, and brother could 
every parcell thereof unto the right heires males, and poſterity of nee not rake by ir. 
and my name for ever, equally and amongſt them part and portion like. 

15 c- F 


And 
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AnJ then in ſach caſe I will and bequeathunto Loane gud Eliz, Dalton, 
and cither of them one Annuity ar yearely rent of 5 pounds a yeare a 
R8S XCE more, iſſuing out of the Woallack rents for terme of their lives. 
hen the deyiſor dyeth., and Toba Comnden the ſonne dyeth withous 
Mae, then the two grand-children, lane aad Elizabech Dalton enters 
as heices , and make a leaſe of the lands in queſtionto the defendant. 
Thomas Glerke who enters upon George Cownden the elder, being 
brother of William Cownden, the deviſor of his nameand whole blood 
entire, entred, upon whom Clerk the defendant recntred. And if upon 
the whole matter the entry of George Cownden the elder, upon Clerke 
the defendant was lawful, then they ſaid for the plaintife, if not tor 
the de fendant. 
Ewill make in this caſe theſe queſtions, 


Whether the limitation to the heires males, &C, upon the-dying of 
Joh. Cownden the ſonne without ifſuc,ſhall take effe& by way. of rever= 
tion or remainder, or cle by way of ariginall orexpeRant deviſe. For 
upon that point decided one way, will fall a certaine conſequence. 

The next point is whether the limitation if 1t werea deed;could carry 
the land to the brother... | | | 

And the third is whether it can carry the land to the brother in cafe 
of deviſe as that jr. bony tony Y 3 

And to the fart I am of opinion that the ſame is by the proviſo of this. 
will tenantin tayle.to himand the heires of his body, For this impli- 
cation (which in a will is ſufficient for the purpoſe) is plaine.. Hereof 
i will follow. that the limitation after followiag: to the right heires- 

nales, &c-.. Wil be but. a reverſion and willvelt alſo in the ſonne; for 

this 1s a politive rule, thata man cannot railea fee fimple to his owne: 
right hetres-by the name of his heiresasa purchaſe, neither by convey= 
ance of land, nor by uſe, nor by deviſe 28 H. 8.. The caſe of the Abbot 
of Bury, &c+. | 

And she. Lord Boroughs caſe-35 H.7. Dy. 54; Nay-more 4 H.8, .I£. 
a,man deviſelands to a perſonthat is next heireand his heires;. the de«... 
viſe 1s voyd, and it works by deſcent Mich.2 & 3. Phi. & Mar. Dyer 
I 26, Debt againſt an heire- The defendant pleaded' that he had bur the 
third part of 20 Acres by-diſcent, the iflue was whether he had the: 
whole, and it was. found thatthe abligor his father deviſed: the whole 
to his wife , untill chedefendant his ſonne and heireſhould comeunto 
the full age of 24 ycarcs, and from thenceforth to himand his heires, 


and judgement was given for the. plaintife, Zut it may-be ſo limited 


unto heires entaite M.4, &5. Phi.& M. Dyer 156. the caſe of Greſhokd. 
He mad: a feoftement to A. for life, theremainder unto the heires males 
of the. body of the feoffer, the remainder to his owne heires in fee, The 
father the feoffer had two ſonnes, and the elder had a daughter and dy- 
ed, and it, was adjudged for the daughter againſt rhe uncle, either be-._ 
| cauſe 


- terofhis father, and not to his uncle. 


| Hobarts R eporty, . 43 : 
cauſc the emtaile tothe heires males was void, or beciaſe it ceaſed inthe 
elder fonne; But Paſſ.Eliz. Dy. Fiſh levied a fine to then of himfelfe 
in:tayle-and a Formedon brought upon it by the Mfue. Arid theprece- 
derie words touching the deſcent of the lanes him'changeth not the 
caſdfor thee reaſons. + | TIE T7, 7 
Firſt, iris expreffe gift aſſertive but a'report'emanitivethirs Firſt Reaſor x. 
touching my land, which meaning is ſhall deſcend and cofieto'my fon, 
this is-my will, and fo proceeds to difpoſe it to his friends for a tine, 
and then chargeth with the rents, and thendifpoſerh ofthe inhericance 
at infra, not agreeing in appearance with the deſcent. | | 
to his ſonne, is juſt the ſame that the Law Breaks, it isutrerly void and 
ifle;and thenthe reſt of the deviſes muſt proceed asif that had not been 
fpoken artall, asthe caſes are before. This'I deviſe that if my ſonne dye 
withourifluey then my land fhall'go to my heires males. And therefore 
the caſe in 4 H. 6.% 2 & 3. Ph.% Mar Dyer 126. before is ſtronger 
then' this, where itis reſolved that a deviſe made to the ſonne and heite, 
and his heires' ts atterly void, forthen itis not to the heires colleive, 
bar to the perſon that is heire in fee. And though the limication to the 
heires males be ſpoken conditionally by the word, if Tohndye without 
iſſue, thae is an ordinary limitation of a rem- as in fine f contingat, yet 
the rem. or reverſion rakesplace preſently. | | 
A third reaſon is thatthat part of the will may take effe& in all the Regſor 3» 
words, and yetit may ſtand-as Trake ir, for the words are, that the land 
ſhall deſcend and come to the ſonne, whicktis in all parts true, far it 
ſhall come to him in tajle by the deviſe, and the reverfion by diſcent. 
Now ifthe caſe ſhalbe taken thus,then clearely if the reverfion veſted 
in the ſame in fee, ir muſt of neceſſity diſcend from him to the daugh- 


To the fecond point when thelimitation is made to the heire male Ty, th. (cond 
or female, whether it be by way of purchaſe, or by way of diſcent, they point. 
that will cake muſt have both words verified in them, thar they muſt be 
heires and alſo males or females. But this hath a divers confideration, 
and upon divers reaſons in cafe of difcent, and in caſe of purchaſe, for 
the word heire is fometiwes taken alſo largely, and as the Grecians call 'P 
it 46a, or ſimpliciter Kami 71 or ſecundam quid per accidens: {oinetimes in 4 
abfrafto ſtanding naked by it ſelfe, and of 1c felfe. And ſometimes in {1 
concreto cloſed with land or rent, in reſpeCt of which he may be heire, ; 
that is not right here. as the word is here. For example. the younger " 
fonne in Borovgh Engliſh is heire , and all the fonnes in Gavelkinde, | 
whereof the" reaſon'is, becauſe the euftome1s, and lo muſt be pleaded, | 
that the cuſtome'of thoſe lands is,that they nnrft deſcend to the younger | | 
brother, or alt the ſonnes.ſo they are heires /ecn#dum quid of thele lands | F 
in point of deſcent, or when they deſcend, for then they are within the F 

| F a cukkome 
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Hoharts Reports, 

cuſtome that gives the inheritance, 7 wm demum ſcimuu cum cauſamſcia 
2-214. But now to make thelimitation everi of the.land of that nature to- 
heires in point of diſcent, and it will be otherwiſe. And therefore if 
give land in Gavelkinde or Borough Engliſh to ane forlife, the remain-- 
der to the right heires of I. S.the true heires ſhall takejt,: for it isout of 
the caſe of cultome, and ſo muſt.runne to the heireat the Common Law 
27 & 38. H.$. B. diſcents 59. & Don-42z , | 7 

| Note alſo that warranties and eſtopples doe alwayes deſcend upon: 
the right heires generall as being ſimple heires 38 E.3.23- If there bea. 
warrantie, or where ane hath lands in Gavelkinde, the eldeſt ſonne ſhall 


be vouched alone, and the tenant may alſo vouchthe others for the poſ- 


ſeſſion, 33.E.3, ff..youcher 94. that the heire generall ſhall take advan-- 
tage of ſuch warrantie and noother, except he comes in as vouched by: 
polkſſion with the trac heire. Alſo eftopples fall upon the heire at com- 
mon law, and alſothe daughter that comes .in by pofleſſion fratrs,, ſhall 
eſcape an eſtopple of the father 35 H.6.33. INS 

Nay more particularly, I convey lands that I have onthe part of the: 
Mother or in Borough Engliſh to I.S. and his heices without confidera- 
tion, the uſe ſhall bevoid , and fo the land ſhall returne againe to me 
and to my heires of the mother, or in Borough Engliſh as before, for the 
ſamelaw doth-conftruetheule of the ſame in ſtate & quality as the land 
was.Butif 7 do declarethe uſe to me and my heires, or upon ſuchfeoffe- 
ment reſerve arent to me & my heires at common law, for it 1s not with- 
in the cuſtome, but it is a new thing deviſed from the land ic ſelf, Tri, 4 
& 5+ Ph. & Mard. Dy. 16. and thats thereaſon of another difference, 
9 H.7. 24. Shellies caſe, that land by diſcent fallingupon one ſhall be. 
_ from him by a. neerer heire after borne. Not fo of theſe pur- 
CAAILES.. 


So it is in thecaſe of entailes whereof the ſtat. of Weſtm..2. gives ex» 


_ ample, which were fee fimples conditionall at the common law, they 


cake their effet by that ftatnte in caſes of diſcent , but the limitation 1s 
immediately and by way of purchaſe to the heire male or female of the 
body that (ball rake,for this is cleerely out of the letter andintent of the 
ſtat. of Weltm. The caſcs.of 37 H.$. B. number 7.40. Sir John Huifſey- 
taadea feoffement to his wite tor life, the rem. to his owne heires males 
of his body , the rem. to his right heires after he was attainted of. 
treaſor. The wite dyes, Sir William Huilley prayes an Oſter le maine, 
and Whorewoad the Kings Attourney was of opinion, that he ſhould 
have it comparing it to an entaile in deſcent, and yet granted that the 
rem, in fee failed for want of. heire, it is clearely contrary opinions 
there. And o in Shellies caſe, which in a controverite that the fee ſims 
ple veſted in Sir John Huſſey, and fo was by him forfeired, and that the 
heice male of the body failed in purchaſe, and ſo all came to the King. 


And. 


-» 
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. And thistaſe is yet more cleare, for here'the heires males are not re- 
Rrained to-any body, which might have had-fome colotr of helpe from 
tee: of Weſtni. But'this niuſt be a-mecere fee-fimple'being wich- 
out body. * W628 Go | 

_ And againe, if it had beeneto the heires males'of the body of the de- 

viſor, as here'it istothe right heires males of the name of the deviſor, 
i could not _have- ſerved this-brother, being collaterall,” as it mighe 
have ſervedan ifſuemale of himſelte,if this deviſe to.a man and his heires 
males in which the body ſhall be underſtood,” as I will ſhew you after 
ina caſe of deyiſe. Se | 


- And to the third point, whether this ſhall paſſe betweene the two To the third 
meane grounds, but ſo as wee offend neither. One that the deviſe muſt point. 


be taken according to the intent of the party deviſor. The other, that' 
ſuch intent muſt be ſo expreſſed in the Will written, that it may be cer- 
taine to the Court, and not againſt law. Is 
 Now:weare in caſe of names and nominations of perſons or bodies 
politique or temporall that may take, whereof there aredivers ſorts, as 
firſt the Proper names and: ſurnames wherein notwithſtanding there 
may be ambiguiry, and ifI deviſe land to ny ſonne John, having two 
of that name, averment,who was meant,makes this certaine. . 
There are alſo more nominations or deſcriptions as by the-ſame dig- 
nity, office, or the like, as to deviſe land tothe Earle of Hereford, the 
Lord Trelarer, or the like, and this will admita deſcription made good 
by reputation though not by truth,as land will paſſe ever by conveyance 
to.one by the. name'of ſome which is a Baſtard, or by thename of wife, 
which is not lawfull, ifthey be ſo reputed or knowne by that name, 
27.E.3-$3.A grantby an Abbot without any other name good, 10. H.4. 
5. 10 one may take by the name of ſonne or daughter it he be ſo knowne, 
although there were no marriage between the father and mother,41.E. 3. 
19.13. E.3-24. Thercearenames or delignations that have an equivocall 
amphibologie in them, Per for male or female, andit it be no way clea- 
red to the contrary, it will prima facie be taken for a ſonne, 16.Eliz,Dyer 
337. make this th like of the word heire, Feaſt of S. Michael by prehe- 


minence of che Archang:1: grant, that if a devile doe ſufficiently and - 
certainly appeare, then the intent of the deviſor in the ſubſtance though 


the circumſtance fail or be defe<Rive I care nor. A deviſe Ecclefre in Hol- 
borne,2:. Reg. F. D:miſc;27. a Deviſe unto a Collegeby name knolne, 
alchough ir be not by the very name of a corporation as to Trinity Col- 


lege in Cambri.lge it is good, the caſe 'of the univerſity of Oxford Co. 


lib. 10, 57. Not: by che jtat. 1. Mir. Deviles by ſpirituall corporations 
enabled M. 8. $&. 9. Etiz. Dyer 255. . A Deviſe to my ſonne after the 


death. of my wite gives ancltate to my wite 11, H-8. 17. & 29. H.S.B. 


Deviſe 28. . © | = 
If lince the ſtatute A. deviſe that his feoffees ſhall convey the landto I. 


and 
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and hig heires, this is an. immediate deviſe of the land 29. H. & B. 20. 
Deviſc. Bare if the land were never in feofiment, If I deviſe lands to 
one and his heiresmales withoune ſaying of his body, the Lav makes it 
an entaile (by the apparent intent) to him and to the heires malesof his 
body, 27. H. $. 27. by Fitz. and Shilty. | 
Therefore I hold the books, 28. H.8. Firz. Demiſe 18, and Babing- 
tans opinion g- H. 6. fo.:13. to be ho Jaw; which ate thus, that if amar 
demiſe hnd to If; and his heires:males; and behave ifte a daughter, and 
that daughter have a ſonne, that ſonne ſhall inherite by force of that de- 
miſc as an heire male which cannot be, for it is oppoſienm'in objefto, tg 
{iay,that there ſhould be an intaile to heires males of a body (as cleatly it 
is) and yetthat an iGue by a female ſhould inheric;for that were to make 


ik afec-fmple, and where ſhall the Jandreft inthe meane time, while the 


mather lives, and before the ſonne is borne. and what warrant is there; 
when thedeyiſor doth ſpeake ſenfibly and certainly to enlarge his gift 
for qught Mcarech beyond his meaning, which: is as great att injaty as 
tq abridgehis meaning, I would rather grant; that if a 'manforeuneto 
deviſe Jandto I $.for life, the rem.to the next heire male of I. D. having 
ifſue a daughter, who had He a ſonne; and then- the daughter ofT. D. 
dic,and then I. D. himſelfe die, and then thetenarx for lite die, that the 
ſonne of I. D. ſhall have the land. | S117 ITED, 

The cafe 30-afſ, 47. & 3o. E. 3. 27. where one having two' formey 
and a daughter, deviſed itto a ſtranger forlifethe Rem. proplnguioribus 
de ſanguine pucr. of the deviſor and died, his ſonnes having nochildren, 
but his daughter having two daughters;and itis holden that neither the 
ſannesnor thedgughter can take, for they are pxrri, and not de [anguine 
f#:y0rnm,but the two daughters of the daughrer ſhall take for their lives, 
and#f there were alſo ſons of the fons, or daughters, they ſhon!d all take 
tagether. And:that children borneafter the rem. veſted (which was af- 
ter the Teftatar) ſhould take nothing, and that the neereſt of degree in 
blood ſhould take, and not the worthieſt in- order of deſcent ; tor the 
words here docimport no refpett of dignity,but of proximiry of blood, 
But a:deviſe made in rem. to a corporation where there is no ſuch, it is 
vayd, though there be ſuch a corporation made before the rem. F. 9. H. 
8. & 49+ E. 3. otherwiſe if the corporation be begun, but one head, yer 
choſe And 39. 

So by Keble'2. H:7. 13. IfI deviſe lands in Rem. to the heiresof T.S, 
itisvoyd,if therebe no ſuch I.S. though there be one,and heires of him 
before therem, fall rg. H. 8. 8. IfT deviſe landto the Abbot of S.Peter 
whereitis S. Paul, itis voyd. 9. H. 6; 23. 11. H. 6. 12. Farrington atd 
Danlyes cafe, one ſeiſed of land deviſed it to A. for life, the rem, unto B. 
intatle,the reverſion mmto the next heire- male of the devifor, and the 
heirs males of his body lawfully begotten, the deviſor dieth without ifli'e 
atall,theinext heire of thedeviſor was a daughter. The cleare opinion of 

the 
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S Hobarts Reports. 
the caſe is, that the daughter ſhall have the land by way of reverfion,and 
though ſhe have a ſon after, he ſhall not take away the land. Chapmans 
| caſe, if land be deviſed to a ſtocke or family, it ſhall be underſtood of the 
| heire and principall ofthe houſe, mach more where the proper word of 
heireis expreſſed ; where the caſe is donbriull, che Law ſhall prevalle; as. 
Mich. x5. & 16. Eliz. Dyer 326, One Huntly having demifed land 
for yeeres, readering a rent, and after having a fonneand daughter, de- 
viſcth the reverſion to them, and tothe heirs oftheir bodies, and for de- 
faulc ofiflue to thebrother and fiſter, the rem. to the right hefres of the 
devifor, thebrother dirs withour iſſic, the filter hath ifſas' ard die.” Tr 
was adjudged chat the moytie of the reverſion and rent ſhoold returne 
to the heire of the deviſor, yet the implication may be focxpreft; thar 
it ſhall change the law, Mich. 13; & 14. Eliz. Dyer 303. One having ' 1 
1lands,wills that a third part ſhalt goe to his eldeft fonne, and this ochier 1 2 
two parts to foure younger ſonnes, and the heires males of their bo fie» L 
And Hf a child be borne; he thall be heire, and if alFthe fire happen to 
dic without iflue male of their or any of their bodies, then he wifled thar Xt 1 
the other two parts ſhonld revert to the heires of the devifor. All the i I 
ſonnes but one die; The opinion was,thatthe'ſurvivor had an eftate taile * 
in all the five Parts, and nothing ſhould revert as yet: ' (AE peter "oo 
- Allo Hil.5.Eliz. Dyer 220.0nchaving1land,part mfecfimple,xndpart 
in fee taile, reciting by kis Will, rhar his wife wasdowable of the third | 
part of all his Jands,yet ſhe all have bir thethird part of his fee ſimple: | 0 
Bur ifit hadboen, I give unto her fomuch of my lands as'fhall amaunc 4 
mtoatfullthird part ofall my lands, it had been otherwiſe; ſo here, T 7 
orant, that though this deviſe will carry it but to the very heire, becauſe is 
| no other ſenſe appeares to the court, yetif I ſaid by my Will, T make 
I.S. my heire, and I give unto.my (aid heire my land, and indeed he is 
not ſo much as-of my blood, (as itis- here) I give to my hteire male, 
which-is my brother, George Counden ; or if a man have an honſeor 
land ih Borrough Engliſh, and buy land 1ying within ic, and then by his 
Will gives-bis new purchaſed lands to the heire of his honfeand land in 
Borrough: Engliſh; for the more commodions' uſe of it, it will be | 
atherwiſe for; his heire- ſaftitins or fattie, notivat or legitimus : (0 | 
the: intent 18: certaine; and not' conjeRarall. | | 
And 'thatis the reaſon of thecaſe of 7.8.6. whereland is deviſed to. 
| threebrethren intaile, and that one ſhall be heire to the other, this" 
| makescroffecrem. 4 
Now, the-:claufe that the land ſhall be to theheires mates part and 
-  partlike, makes it themore repugnant and-in{tnſible; for if t(haill for- will unſen- 
| tune or happenthattheheireſhall be preferred, that ſhould be an Intafle, fible and re. 
and ther none; can parc with him-- And if hee meant that all were REL i$ » 
males of the name and poſtericy ſhould take together, then the word 970 
heite is wiped on; and then.the ſonnes ſtall take equally with the _ 


47 


Ludgement.. 


Covenant. 


Hobarts Reports, 

like the Caſe of 30. eff. ( as before) of proximioribus de ſangume, and 
therefore {:nce the will is unſenfible, repugnant in it ſelfe, and of no cer- 
tainty,it ſhall be voyd in law. _ | S 
_ Laſtly Archenhurſts caſe is eventhe fame, judged in the Kings Bench, 
Terms (anti Mich. « Anno lace Reg. 7. rots:115. which was thus's Wil- 
liam 'Beard ſeiſed-in Fee of'a Mefſuage: called Beard-Hall- with the 
Appurtenances in. Beard in Com. Derby held in ſoccage, having iſſue 
Elizabetb,Emme; and Katherine, deviſed the ſame after his deceaſe to 
Emme his wife for Tecme of -her life, and -atter her 'deceaſe, his 
executors:ſhould receive theprofics thereof, untill the full ſamme of nine 
hundred pounds was received, - for the preferment of: his daughters in 
marriage over and above all Charges, and thenine hundred pound levi- 
ed, the ſaid Meſſuage ſhould remaine to his right heires Males for ever, 
And it his-heires Males ſhould diſturbe his executors in receiving the 
profits, that their eftates ſhould ceaſe, and the land ſhould be divided . 
amonvgſt the daughters then living, and dyed ; One William Beard was 
found his heire male, Emme his wife entred and dyed, Elizabeth his 
daughter after his deceaſe, married Ralph Archenhurſt, and Francis 
Curtis,. the plaintife;by aleaſe ' from William Beard the heire Male, 
brought his Aion gf Ejettione firmeagainit Ralph Archenhurſt, where-. 
upon-the ſpeciall verdi&,was foundwr /xpraAnd concluded that if Wil- 
liam Beard took eſtate by will in Rem. then-pro Q#zre otherwiſe pro de- 
fend. And upon argumet, the Judges gave Judgement againſt theplaintife . 
But note, that upon that judgement, a writ of error-was broughtin . 
the Exchequer Chamber; And this Jadgement of ( awndens, being thus. 
urged to maintaine the other, there was much labour to make differen- 

ces, but in the end paſche 17. Tac. the Judgement was affirmed. 


| 38 Elias Tisdale verſus Sir William Eſſe x: 


Eri Tisdale. brought an. A&ion:of Covenant; againſt Sir William . 
Efſex a Zaronet, & declared that it was'well agreed betweene them, 
by a Bill of Articles indented, in manner and forme following. Firlt, 

the ſaid Sir william Efſex, convenit, promifit & agreavit ad & cum prefa=,. - 
to Elia,quetipſe idem Elias haberet,occuparet & gauderet, ceartaine lands: 
for ſeven yeares from the feaſt of the Anuntiation next enſuing the'date 
of the bill, and covenanted, that he ſhould quietly remove ſuch buil-' 
dings, as hee ſhould ſet up at that time, within three moneths after the: 
time, .and that hee woul-i makehim as good and certainedemiſeof the 
premiſes, or ſecuritie for thequiet enjoying of it; as his councell ſhould: 


thinkefic, and the plaintife covenanted,' that he ſhould' pay' him 220. 
. pound yearefor it during the Terme, andthat he would deliver-up the - 


 quietpoſleſſion of the land, to Sir Will.Efſex at the end of the Terme. 


And declared that heentered jntothe lands,the next day after our Lady 
| | | i; . day, 
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_ day, & that one Henry Elfington.entredupon him and cjefted him,and 
hath held him ont ever fince ; which he layes to be the breach of his co= 
venant $0 his dammage of one thouſand pound;and produced in Conrt 
his bill of Articles dated in February 10. Facebi, whereupon thedeten- 
dance did demurre in law; and the queſtion were made too. 

The firſt, whether this were a naked covenant, or amounted to the 
leaſe of the land. 

The ſecond, whether the eje&ment by Ellington, being takento bee 
by wrong, becaule no title was laid in him( and the worſt ſhall be taken 
againſt the pleader)ſhall be judged to the breach of covenirt in this caſe, 
And it was adjudged, that there was a leaſe of the land for the 7. yeares, 

for the words haberer, occuparet & gauderet, the lands are the.perfe& 
words of the Intereſt. And therefore 5. H- 7. 2, a Lycence to occupy 
though 10. E.4. 4+ ſeemeth to make the doubt, that the leflor may allo 
occupy with him and 21, H. 6. 37. Patrons opinion I allow, thatifone 
Iycence me to ſow his land,that is noleaſe. And therefore if I ſow the 
land, the owner ſhall reape it alſo, 3. & 4. Ph. & Mar. 150. One made 
a leaſe to another for life, c- provi/am eft, that if the leſſee dye within 
ſixty yeares, that then his executors and Afſignes, ſhould enjoy. the land 
in his right for ſo many yearesas ſhould be behind, from 60, from the 
date oftheleaſe. And the opinion of the Court was, that it was buta 
covenant. But here isa contrary terme from the beginning.,and certaine 
rents and covenants on both fides, importing preſent poſſeſſion of the 
land, and the covenant following, is but in 9zajorem cantelam, that hee 
might require better afſurance by tine or the like, or by collaterall ſecy- 
rity. - And theword convenir in this place, ſounds not full and proper- 
ly in covenant, but in agreement. And ſo 1+ E. 6. & 37. H. & Broo. 
leaſes 60.6 venit & conceſſit to une that he ſhall have my land is to leaſe. 
eAnd yet in that caſe, conceſſit is not ſo mucha grant as an agreement. 
To the ſecond point. it was adjudged no breach of covenant ; yet it 


49 


was agreed, as the bookes 20. H. 7, 12. & 6. E. 3. 4. If the leflor eje&t Covenant that 


the leſſee ſhall 


hisJeſfee, he may have an aCtion of covenant, and 12. H. 4. 3. Ita Par-eq;,y bindeth 
, "I" Þ 
ſon make a'leaſe for yeares and then reſigne, it is a breach of covenant, nor againſt 
but the law ſhall never judge, that I covenant againſt the wrongtull A& wrongfull 
of ſtrangers, except my covenant exprefſle to that purpoſe; for the law ic £1*-=ent: 


ſelfe, doth defend every man againſt wrong, and therefore 26.H.8.3, If 
I warrant land unto you exprefle]y, yer I ſhall not defend againſt torti- 
ousentries, and Mich. 15. & 16. Eliz, Dye 328. an exprefſe Aﬀſumpſir, 
that the leſſee ſhall enjoy quiere & pacifice abſq. interruptione alicajus, 
will bind mee againſt wrongs. And Hill. 30. Eliz. Fofter brought an 
Aion of covenant againſt Leonard Mayes in the Kings Bench,and the 
caſe was thus, that Majes had leaſed unto him, the perſonage of Bran- 
keſter for a yeare, and covenanted to ſave him harmeleſſe, concerning 
the premiſſes and the profits ofthe _ to bereceived, _— = 
unt 


[To ' Hobarts Reports, 


Blunt Parſon of Brankeſter, and hee allcaged that Bluntthe Parſon kad 


ejccd himwichin the yearc, and though thatweretaken by the Court, 
to bea wrongfull eje&ment, for though he were parſon, yet there might 
be many wayes to hisejeAment wrongfull, and the work fhall betaken 
againſt the pleader, yet it was adjudged that the covenant was broken 
for two reaſons onely, it was to fave him harmelefſeby that Parſon, tou- 


ching the profite. 
*Accompt. ] . 91 
Coldbbroveh | 39. Harrington verſus Deane. 
London. Termino $, Hill. Az« 10-fac. Reg.rot. 3330, 
Accompt. ; ; 
Bee | bp 41 7am" Harrington brought an aQion of accompt againſt Tohn 
By whoſe. © Þ, Deane, to render him an accompt of two hundred pound of mo- 


hands,and <ney, received by the hand of Sir Tohn Rotheram Knight, 8c. The de- 
to whoſe uſe « fendant pleaded chat he was never hisreceiver of any ſuch ſome, or any 
© partthereof, by the hands of the faid Sir Tohn Rotheram. 
© The Jury find that the faid Sir Tohn Rotheram was indebted unto 
© Harrington two hundfed pound,and that Harrington willed Deane to 
* require and receive the ſumme of money of Rotheram for him, and to 
* pay it over from him unto Harrington, and hee accordingly borrowed 
*rwo hundred pound, of one Mifiris Stanhop for Rotheram, and recei- 
ved it of her to pay over unto Harrington, and he appointed his wife 
© accordingly tu pay it averunto Harrington, and Rotheram gave bond 
*ro Mifris Stanhop for it &c. And ifupon the whole matter &c. And it 
was adjudged #1 voce, that the Aftion was well brought, and that the 
verdi& did maintaine it, ſo as it was Jaid, for it appeares plainely from 
the beginning to the end of the caſe, that Deane the defendant was and 
tooke upon him to be ſervant as well as Harrington, to aske and receive 
Commiſſion two hundred pound as to Rotheram, to borrow where he could two 
workes upon hundred pound, and that not onely to the intent, to pay it over unta 
thar that was Hajrington, but with an exprefſe Commiſſion to pay it over indeed. Both 
nor thenin which Commiſſions hedid accordingly execute in all the parts, ſo that 
—_— though it appeares not that Miftris Stanhop lent the money, to be paid 
overunto Harrington, yet it is found that Deanereceived ic, and as lent 
to Rotheram, whereby it became Rotherams money, the rather where 
he had given bond for it, And that the fame receipt, was to pay over un- 
to Harrington, as by force of the firſt Commiſſion received from Ro- 
theram.and the intention of Deane himſelie. 

So now at the ſame inſtant it became firſt Rotherams money, and by 
him as it were delivered over unto Deane to be paid unto Harrington 
for his debt, though it never came to Rotherams owne hand aRually. 
And ſo it became Harringtons money received by the hands of Rothe- 
ram,as by the Declaration» 

And though the books of 1 E. 3«. and other books be, that if A deliver 


money. 
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money over to T, ts deliverand pay over to C,inthis caſe alwayes B 
is an{werable totwo ationsof account conditionally as the books are, 
yet a9 this caſe isRotheram could never have had arra@tion ofaccount 
againſt Deane for hismoney, becauſe he had put hinrſeffe our of the pro= 
perty of ir by appotating Deaneto pay it'over ants Harringtort for his 
debe, and Harririgtor had accepted it, and made it his ſatisfaQtion by 
appointing Deane to receive it by the hands of Rotheram, and Deane 
had received it tothat intent, and inexecution of all parts of that agrees 
ment, arid fo all parties were bound by tt. 


40 Prenry verſus Kem, Q. Imped. 


Pie? brought a Quare Imped. againſt Kent the Incumbent arid o« Prohibition 
thers; arid upon ſurmiſe made tothe Court, that Kent did fell tim for waſt in a 
ber upon the glebe, andupon the lands of coppyliolders holding of a ow _— 
manor parcell of theReRory, and upon'motion madeaccordingly, the *7 *>*Painti 
Court granted a prohibition: 


4 1. Pine agamft the Counteſſe of Leiceſter, Debt, 
-H Lgh Pine of Lincolns Inne bronght an a&ion of debt in the Debt for arers- 


County of againſt the Connteſle of Leiceſter, and de- - Fob n 

© clares thar the Earle of Leiceſter being ſeiſed in feeof the Mannor of © , 
*Glebery in the County of Salop, granted a rent charge of roo pounds 

"pr aznurm out of the Mannor, unto one Foſter and his wife for their 

*lives, and layes the death of the Lord of Leiceſter, and how the Man- 

*nor came to my Lady, and then the death of Foſterand his wife laſt, 

*and how he is the executor of Fofter and his wife, luſt brought her aQti- 

©on for arerages ofrent incurred in theirlife, whilethe Mannor was in 

*the hands of the Lady, and thisaQion being laid in a County where it 

*was ſuppoſed Pine was ſtrong; it was moved to be laid'in a more in» 

different ſhire, whereupon I faidthat they were not well adviſed'; for 

this kinde of aRion of debt was locall, and'muft needs be layd where Hobard. 
the.land was, becauſe the Lady was not chargeable, but in reſped of the 
paſſefſion, whereapon Serjeant Harris beingnot ofCcuncell in this caſe, 


confeſſed it had'beenefo adjudgedin another caſe. 
42, Cumberland verſus Cumberland, 


He Earle of Cumberland brought an action of waſte againſt the 
T cnn: of Cumberland dowager, and layd the waſte in chewrit 
among other things in the Caſtle of Burleigh, and did no otherwiſe af- 
figne any Towne where the Caſtle ſtood,and other waſtes in the Towns 


of Durham, Flaxbridge, and Appleby, and then in his declaration af- 
G 2 ſigned 


Waſt, 
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Ggned waſts inthe places and townes mentioned in the writ, and one 
other towne called Langton), and contained inthe writ, whereupon 
18 ſeverall iſſues were joyned, whereof none was concerning any thing 
of Flaxbridge. And there was one ver. fac. for the triall of all thoſe 
iflues which didariſe from the Townes of Durham, Appleby,and Flax- 
bridge. Whereupon after tryall of all thoſeifſues whereof 14 were 
found for the Countefle, and foure for the Earle had mention made in 
arreſt of judgement for miſtriall by the counſell of the defendant. It 
was reſolved by the Court thaugh they were all ſeyerall iſſues & might 
be cried by ſeverall ver. fac. and then every vey. fac. ſhould have come 
from the place where the particular ifſue did ariſe, yet in ſuch caſes as 
this one ver. fac. was allowed to try them all for avoyding of multi- 
plicity, but then that vex,fac.muſt ariſe from all the places from whence 
all the ifſucs did ariſe, and fromno more, as a common vey. fas. tor an 
ifſue ought to be. Now here the ver. fac. offended in both theſe, for the 
ven. fac. did not come trter alia de vicineto Caſtri de Burleigh , for a 
Caſtle will beare a venne but from the Towne of Durham , as if it muſt 
beunderſtood to be in the Towne of Durham, which is not ſo, though 
a Pariſh Church may be extended within the Pariſh. 

The other fault was, that the-vey. fac. was awarded from one Towne 
znter alia from whence no ifſue did ariſe, which alſo was not allowable ; 
whereunto the plaintifes Counſell gave this anſwer, that this ver. fac. 
though it were but one 17 fafto, yet in the law and etfe& it was as ſeve- 
rall, and then it mightbe void and avoided for one ifſue, and yet ſtand 
good for other iſſues wherein theſe faults were not. And the rather as 
this caſe was, becauſe theſe faults of the ver. fac, were concerning theſe 
ifſues only that were found for the defendant, and the ſhould not be re- 
ceived to aſligne fault or error in that made for her.. Whereunto it was 
anſwered by the Court that the ver. fac. being one in deed ,, could not 
be made good in part, and void in part, eſpecially where a Town was 
added to the ven. facias, which could nor be applyed more to one iſſue 
then to another, and therefore was vicious to all, and being the fault of 
the Court, was to be diſallowed to them ex officio, though the defendant 
ſaid nothing. 

The other fault was that no aſſignement of waſt in the declaration 
in a Towne not mentioned in the writ was various from the originall 


writ originall and a fau't uncurable to the whole writ, and the fault in the declarati- 


and the Decl:- 


ration. 


on, and itisto be pleaded in abatement of the writ, whereupon judge- 


ment was given q4. ceſſet Brc, and the plaintife reſolved to take a new 
writand begin againe. 
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F. 43+ Cape verſus Lewyn. Aſſumpſit, 


I2.Tac.Rot. 


C Ape brought an Aſſumpfit againſt Lewyn, and declaredupon pro- 
1704. 


miſe madeuntothe inteſtate, and then layeth the death of the in- 
teſtate, and that the adminiſtration of his goods was committed to him 
by the Biſhop, 8c. All well, faving that he did not ſay that he produ- 
ced his letters of adminiſtration in Court, upon iflue 9» aſſump it was 
found for theplaintife, and upon motion of Hutton in arreſt of udge- 
ment, the Court was of opinion that the plaintife could not have 
judgement, for it is of the ſubſtance of the motion that he be a ſufficient 
Adm. though he hath pleaded as upon plea upon a deed, the deed muſt 
be ſhewed in Court, and the defendant may deny the committing of the 
adminiſtration, notwithſtanding that he hath letters. Yet Serjeant 
Harris produced a preſident out ofthe Kings Bench, Tr. 12. Jac. where 
one Barret brought an a&ion upon the cafe againſt one Winchegmbe 
Sheriffe of Oxfordſhire, 'and declared that whereas upon arra&tion of 
debc brought by him as executor unto one Long the defendant , had 


him in cuſtody upon a capias utlagatum, and ſuffered him to eſcape, not- Exccu.brings 


: F WR. a @ive | 2.» ationofe- 
withſtanding the exception to it judgement was given for the plaintife. are os. 


But the caſe differs from the former, tor the eſcape was a wrong done to; .1.6 Tehan 
the executor himſelfe, though it be true that the damages to be recove- Kay 

red ſhall be aſſets in his hands ; for fo it ſhall be in all poſleffory ereſpaſ- 

{es, and alſo for producing of his letters in his firſt ation is ſomewhat. . 


44. Tohn Tons's Caſe. Court of War. 


Out of the Court of Wards came this caſe unto us. 
Ya a Mandamm after the death of Tohn Ion, it was found that die 


obites [u11, he was ſeiſed in Dom. [uo ut de feods of the Mannor, cal- Ln « 
led Sottons Mannor in Barrow. And that he being ſo ſeized poſtea ſci- 7 Pages 
licet 10, Marti, 42. Eliz, did thereof infeoffe one Winchcombe to the yoid. 
uſe of himſelfe, for life the Rem. to - Welcomein fee, and then 
concludes q#od pred. Ich. For fic de omnibus if. premiſſis, modo & forma 
ſupradi&: ſeifitus exiſtens de tali ſatu [us de eiſdem obiit ſic inde [cifitus 12. 
Marti 8. Fac. And my Lord Chiefe Baron and I ruled the office voide, 
for the repugnancy of the finding of the eſtate whereof he died ſeiſed, 


and ſo ordered a new Office to be found. 
45. Dawtries Caſe, Wards. 


" A Nd another caſe was this. An office was found by Commiſſioners, 
after the deathof William Dawtrey Efquire,at Chicheſter, where- 
upon a Melime Inquirend. went forth and recited, but this Cm per 
| _ : : quandam 
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54 Hobarts Reports; 

quandam inquifitionem captam apud Chicheſter compertum exiftit,ec. And 

' _  dothnot ſay that it waseither by commiſſion or writ, or before whom, 

Melius 1qui- whereupon we held it void, and the office that was taken upon the Je- 

rend. -_ lhew= 7:7 Inquirezd. For by the delirs it muſt appeare, that the firſt office 

6 ofthe lh was by warrant, 'But if it had been Virt#te commiſſionts, or de mandato 

offic, * w#oftres which is to be underſtood by writ, it would have beene- good 

enough, alchengh ic had not beene ſaid before whom, for ſo the Prefi= 
dents are uſual!. 


Pcohibition. | 46. Cowper verſus Andrewes, 


Mich.10. Jac. {$ my Cowper brings a- Prohibition againſt Roger Andrewes, Vi= 
_ _y car of Cowheld, that whereas Thomas Lord Dela ware was here- 
xd tofore ſeiſed. in fee of an 100. acres of land in Cowfield, late parcell of 
Modus deciman- An anticnt Parke called Enhurſt parke, lately impailed and repleniſhed 
di for a Parke, with Deere,, and. ſo ſeiſed, he andall thoſe whole eſtate hee had in the 
two ſhillings a ſame 100. acres, and all the Farmers and Occupiers thereof have uſed 
_ m_ time out of mind, to'pay to the Vicar of Cowfield for the time being 
m_— twoſhillings a yeere, and a ſhoulder of every third Deere that within 
Killed in the Ctheſame Parke ſhould be killed, in full fatisfaRion of all tythes remain- 
Parke which'is ingupon the ſame-hundred acres, which the Vicars have alwayes ac- 
now diſparked- cepted in diſcharge of all tythes; And then deducethdowne 100. acres 
to himſelfe, and then ſhewes, that though in the ſame there were Deere 
killed, yet the defendant refuſed to receive the ſumme of two ſhillings 
before mentioned to be tendered, and ſues him for tythes in kind for 
thoſe yeeres. | 
The defendant by proteſtation denying the preſcription for. plea, 
ſaith,that the Parkelong before thetime ofthe ſubtra&ion of the tythes 
aforeſaid, was diſparked, and the- Deere inthe ſame being utterly.de- 
ſtroyed. and! killed. by the Qccupiers and Poſſefſors' of the ſaid Parke, 
and all the lands lying within the ſaid Barke, were converted into ara» 
ble.land-and paſture, and ſo remaine;; and becauſe the faid plaintife af= 
ter the diſparking of the Parke would not pay tythes for the cattle and 
corne, and'therefore he ſued him, whereupon the plaintife demurred' 
in Law: 
Thefirſt great point:is : i 
Ifa Parke have beene-ſotime aut of mind, and: a certaine ſumme of 
money have likewiſe beene paidtime outof minde for all tythes of it, 
and then the Parke is laid open, and all the Deere deſtroyed by the 
owner. And further,. by Judgement'in a wo warrants, the Parke fore- 
judged, and the liberties of a Parke reſeiſed. The queſtion is now, whe- 
ther the forme oftything be periſhed, and the tyth: inkinde'may be re- 
quired a8.of other land, becauſe now it:isno/Parke, neither d# jure, nor 
ae fatto, 
The 


"rg 


The ſecond great port: * 790% EY 
Againe,this is a great caſe,if the preſcriptionhave beentopay money, 
and a part of every third Deere killed in that ground, then if the Parke 
be totally diſparked as before, by the owner, and by Judgement of the 
Law ; Then whether the preſcription be ſeiſed, and the tythes demand- 
able in kind from tan 2r%) ; | ICH, 
As tothe firſt point, that the forme of tything remaines, t hthe To the ff 
liberty of parke, and ſo the legall parke be loſt, for it is the land whereof point. 
the parke conſiſts, thar is to yeeld tytheor any thing in lieuof it,and the 
Perks as it is but a liberty is a'thing incorporall and an imaginary 
priviledge concerning that land,and can yeeld no profit to the owner, 
and therefore no tenth of the profit to the Parſon. | 
And therefore in this preſcription, he "might have laid it in the land, 
and might have omitted the name of parke; for if the parke were en- 
larged or ſtraitened, the preſcription holds for the old ground. 
. Andinthis caſe, Lutterals caſe is to all pirpofes more ſtrong than Suit for eto- 
this caſe; yerT grant, ifa man have common of Eſtovers to his houle, vers when the 
and faffer his houſe to fall downe, he can now clame no eſtovers; and houſe is down, 
yet if he ſhe for it, and the other plead that his houſe is downe, he ſhall 
have Judgement with a ceaſing of execution, till he have re-edified his 
houſe, as in a 7YVarrantia Charte, or a writ of Mefne-where the defendant 
pleads, that he is not ſued nor diftrained, he fhall have judgement, buc 
no execution for the preſent. £ 
Soina writ of Dower againſt the heire,if heplead in the caſe of Aſſets, Allo note, thax 
that the demandant detaines the evidence, he fhall have judgement pre- the defendanc 
ſently witha Ceſſer execatic. But in the caſe of Eſtovers, the plaintife may plead in 
ſhall be barred, for atthe a&ion brought he-hath no right of Efovers, = _ of Aſ- 
but it is in ſuſpence, and therefore it is not perpetual], but a temporall rad - 
barre, andithere-edifie his houſe in the ſame place, he ſhall have his _ 
Eſtovers againe. And fo I thinke, if he had pulled downe his houſe and 
built it againe. Tamer quere. Tf he bring an aſlize, or Qncd permittat Quare 
for his Eſtovers where his houſe is downe, and Judgemnt paſſed againſt "* 
him; if he ſhall not be barred finally, rather than where ifſae in tatlein 
Formedon is barred by warranty and aſſets, and then alyens the affers 
againſt the jfſues, yet the barre hands, which ſhould not be but for the 
Judgement. 
Upon the ſecond point two ſeverall branches are, beiides the firſt As to the ſe- 
point is before ſpoken of. | cond points 
Firſt, if that partof the manner of tything by the veniſon benotſo | p. , 
arbitrary and at the choyce of the owner of the Parke, that if there be _ 
no Deere killed, that the Vicar cannot complaine, but muſt contenc 
bimſelfe with the two ſhillings. | 
Againe,though the veniſon cannot be had in kind out of that ground, 2. Branch, 


yet whether the Parſon may nothave recompence for it by ſuic in the 
Eccleſiaſticall 


56 


The fiſt 
branch of the 
\:cond point. 


Hobarts Reports. 
Eccleſiaſticall Court according to a valuation , as it was communibus 
annzs, when the Parke ſtood. | 
Asto the firſt branch of this point, proved by degrees. | 
Firſt, if all the Deere thould die of ſomediſcaſe, I am of opinion, tha 


the owner were not bound to repleniſh it to ſupport his forme of tyth- 


ing, no more than the lefſe to repaire his houſe deltroyed with tempeſt, 

Alſo the owner may kill two Deeres there,and pay no ſhoulder ; and 
T am of opinion, that the cuſtome were as good as if 1t were to pay a 
ſhovlder of the twentich Deere yeerely, and then he might kill nine- 


teene without paying any tythe Veniſon. 


So the ſecond queſtion mult reſt unmoyed there upon the wilfull de- 
fault of the owner, diſparking whereupon is to be marked, that the 
two ſhillings ayecre is certaineand ſufficient of it ſelfe to have a Modus 
decimand: without the caſuall veniſon, ſo as it cannot fall into a Nor d:« 
cimandi for want of the yeniſon. | 

But ifall had beene caſuall and failed, it had beene doubtfall,not one; 
ly becauſe of the failing, but becauſe of the originall weaknefle of ſuch 
a compoſition of Modus decimanai; tor ſince the tythe in kinde is an in- 
heritance certaine, it is againſt nature that it ſhould be extinguiſhed b 


arecompence that is not perdurable, though not ſo valuable as it ſelfe, 
like the very caſe of an exchange, and upon thereaſons of Vernons caſe 


of an exchange, Co. lib. 4. where it is reſolved, that a joynture made to a 
woman, mult be for her owne life, and not the life of another. But ſap=- 
poſe there were an antient compoſition, that the Parſon ſhould have 
thethird part of the profit of a Court of a Manour for his tythes, and 
then the tenancies ſhould eſcheat, ſo as the Court were diſſolved, whe- 
ther the tythe ſhould revive. And now, to the caſe in queſtion, the com- 
poſition in the creation did carry in it. recompence upon the-tythe, part 
certaine, that is two ſhillings a yeere, and part uncertaine, caſuall and 
viſible, dependingypon the will of the owner of the land ; 2s if a Par- 
ſon had faid in the beginning (for now you muſt imagine the forme 
of the agreement or compoſition by conſent of the Patron and Ordina- 
ry, as the preſcription layes it) I will take for my tythes of this ground 
two ſhillingsa yeere, and if you kill any Deere in it, you ſhall giveme 
of every third Deere a ſhoulder ; for, Modus & conventio facinnt legem, 
9. H. 6. 36. is granted to J. N, common in his land,quandecnnque averia 
ſua ſerust ; if he imploy the land to till, or let it lie freſh, the granter 
hathnoremedy. And ſo is the booke 17. E. 5. 26. Now, ſuppoſe that 
ſuch a common were granted for compoſition of tythe, 3. E. 3. Fitz. 
Annuity 28. I grant an annuity to B, till he ſhall be promoted to a Be- 
nefice, qyoddaxerit acceptand. Eleion is givento him, and therefore he 
may refule for ever, 6. E.6.Dyer 70.(f a-man grant the office of a keeper 
of his Parke, yet he may diſparke. So, if he grant the ſteward(hip of his 
Courts, hee may relcaſe his rents and ſervices. It I were bound in an 

Obligation 


h > om | f Fr ne. 
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Obligation to give you a ſhoulder of every third Deere which'T wo : 


in my. Parke, yet I may diſpark ic. Sotheſe are not within the rule. -* 
Thata man ſhould notby hisowne aG defeat or fruſtrate his own grant, 


| but ic is to uſe the: liberty that I reſerved tomy ſelfe upon my grant 


ſtanding with my grant, which was at the firſt made arbirrary. And © 
therefore is not like the caſe of Davenport, Coslib.$.1 44. where the 
words there are no more then the Law ſpeaks, and therefore were void. 
But ic ſhauld have beene otherwiſe if the caſe had beene thus. If the Vi- - 
caridge fall voide whileſt- the Parſonage ſhall remaine in his hand an- 
alyened ; and the like I fay of 6 E.3.24 in the caſe of Theobald. 
A ſecond reaſon is, that the compotition 18 on both ſides executed, Reaſoy 2; 
fixed, and ſtated, ſo that the Parſon cannot enjoy his MModas Deciman- 
dz, yet cannot reſort to the tithes in kinde the rather as the caſe is, where Parol (prof 
a part, that is to ſay,2 ſhillings, is ftill due and payable, ſo asit isnor ,j;. — 
fallen into a Non Decimand;, wherein firſt to remove that, that bleareth, Þ;zz. ; 
which is becauſe the cithe is ſuppoſed to be given originally for this re- Outrels caſe 
compence of money and Veniſon. And theretore if the recompence be Co-lib-7: con- 
detained, the ticle muſt be even-And it is cotnpared to annuities granted "_ _—_ 
pro confilio impendendo , that for default of counſell the annuity ſhall ning 
ceaſe. And ſo of ſome other caſes which have beene pnt, whereof 1 will co have a ſenſor 
make mention in particular , and therefore | muſt begin with the conſfi- through my 
deration of the nature and operation of one thing for another. . m_ 14 & If, 
Whereupon I lay this ground, Thatregularly this word (pro) orin **5 ” =_ 
confideratiqn doth not import a condition or makethe grant voide or wardſhip for 
difable, though the thing taken in licu be either taken away by the gi- good ſervice to 
ver wrongfully, or any other perſon upon a juſt title, ſo as x + thing gi- >< done bythe 
yen be wholly loſt. And therefore it]. S.give 10 Acres tol. N. for B» 5\ce for 
Acre, and ſoe converſo, without the word ck it will bedefeiz- kc £ajlerh of 
able,nay more,it they uſe the proper word of exchange,and that be exe- ſervice and lo» 
cuted by a wrongfull entry of cither party , it will doe no hurt, bur a ſeth the ward- - 
rightful evi&ion will , but without the proper word of exchange, ops PP 
_ perhaps it were meant in the nature of an exchange, it will not lain fad” 
cieats . put. in iſſue 
' Butit 1s true that the word (pro) in ſome caſes hath the force ofa con- wickoaadacks 
dition, when the thing granted is executory, and the conſideration of a ing whether 
grant isa ſervice or ſomeother like thing, for which there is no remedy [EM were 
but the Ropping of the thing granted,as in the caſe of Annuity granted q;2,..11 og 
for councell, as for doing the office of a Steward of a Court, or the ſer- note the word 
vice of a Captiine, or Keeper of a Fort- Outreds Caſe 7 lib. inthoſe proper is not a 
caſes the condition is not precedent, and therefore needs not to be aver- "= EXecuto- 
red or performed when the Annuity is demanded : and theſe caſes are 2 *** — 
within the reaſon of an exchange, where the land given isevifted , for gor whick ' 
here the faile of councell-or ſervice is a kinde of evi&ion of that that there is no 
is to be done, for the Anmuty is as much = that he hath no meanes - remedy. 
ther 


Tt; is true that A 
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' ther toexattbecouncell or recompencefor.it, is but to top the Annu j- 
ty, And itis to benoted, that this hath fo farrethe force of a condition, 
that it. being denicd once it:doth avoid the Annuity, not for that one. 
payment. which is to be noted for uſe, either in the principall caſe 5,H. 
7:10. I-covenant with I. Sto give him 10 poundsta ſerveme a yeare, 
in this ſo it ſcemes, though he had covenanted # converſo,to ſerve me, 
far though in that caſe he might have an a&ion forthe ſervice, yerit is 
not as of an eſtate uſed of land of inheritance, as the caſe is here, 

In another caſe it works by condition precedent, as1n all perſonall 
contraas, as I ſellyou my horſe for 10 pounds, you fhall not havemy 
horſe except you pay me 10 pounds, 18 E. 4, 5-8 14 H.8.22. exceptT 
doe expreflely give you day, and yet in this caſe you may let your horſe 
20, and havean ation of debt for your money ; and ſomay the Taylor 
_ the-garment till he be paid for the waking , by a condition in 

We 5.2 

Se if I retaine one to ſerve mea. Feare. for xo ponnds; he-cannot de» 
mand the 10 pounds but he muſt averre he hath ſerved me out the year. 
And13E.1.f. Avowry 245+ an avowry was made for not repairing a 

Parke pale anew;the tenant anſwered that his tenure was to repaire for 
the old pale. And Carsby 15/E.4 puts it of a grant tomake a new pale- 
for the old, and holden in-both caſes that ifthe old pale be withholden, 
he needs not to make a new, for here-is noremedy for:theold pale; and 
perhaps neither in caſe of tenur nor of grant;in this caſe the detaining of 
the old pale will diſcharge more then for that one time, foriin that caſe 
old is allowed towards,or tor the new pale; not fo in theannuity gran-- 
ted þro confilis, which is totally-for counſell, and therefore will extin-- 
guiſh wholly. And thecaſe 9 E-q.f0.20.& 15 E.4.t0.4--is full in this- 
point ;. for there was a compoſition betweene the Abbot of Sempring- 
ham. and the Maſter of Burton-Lazer ,. whereupon the Maſter granted 
that the Abbot ſhould have certaine.cithes without condeadition, and- 
the Abbot paid him forty ſhillings a yeareoutof the-houſefor the ſame.. 
And the opinion was, theugh the Maſter. takeaway the tithes , yet the- 
an Agprapeia- bbot.muſt pay the rents, for both parties are excluded, and either par- 
tion at the... ty bath remedy for the detaining ; and Needham fayes, if the renthad 
common liw beene granted- pro decimis abſque calumnia, it would have beeneothere. 
__ be maCe-wiſe perhaps. Grayes caſe, Colibe5. f0.78.16. full rothis. If one had- 
Fe 2) wah - acommon in my ground time outof minde;and hath of me for it Hens. 
ſpicituall Rity and egs, yet his is not eniire,that he need declare of both parts, becauſe 
whileit was it is no condition, and conſequently, though hereſuſe topay the egs, 
appropriate, yet heſhould/hold the common. Burit-it were conditional}; as inthe 
but-10 15 00? , cafe of Potwater there paying, or he to pay, becauſe in thatcaſe there. 


-— _—-_ ſs is.no remedy as in the former by diftreſſe.it will be taken conditionally. 


5& 


35% caſe Plo, Another reaſon that the tithe in kinde cannot bereſtored is, becauſe 
Comm, thetithein kind is a&ually diſcharged and extin&, for now that which 
| FE 
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_ i86f commonright ſhould have beene the tithe; ismiade of the facie nas 

ture wich all,thereft ofthe fraitslay fee, fo as if the owner through ip« 
norance ofthis cafe fer out tenth, yetifthe Parton thould taker, | 


owner might britig an aQion of trefpaſſe as for atly other part ofthe The caſe 1, 
fruic, and if the Parlorifuefor tiches in kinde, the'ovner ſhall havea Zliz-Dy.z8s. 


Prohibition for gs lay fteand a time'examine. | 
Oa the other fide, that that was given in liew of tiche isbecomepart 


of the intiericanceof the Parſon, and parrofhis ſpitituall fee, for which ot wooll and 
He ſhalf have remedy jn tlie Ecclefiaſticall Court. So the caſe of the Bj- lambe dorh 


ſhep of Wincheſter Co.lib.2.f0.45- where the Biſhop being diſcharged 
of tiches canbe diſcharged inthe lands oflay-Farmers as meere lay tee, 
and the Biſhop could not demand tithe of his Farmers, for thereis nb 
tithe for al his lays - | 

And ſo alſo the cafe of Pigot and Herne there, where it is preſcribed, 
that the Lord ofa Manor had uſed to pay time out of minde a penſion 
to the Parſon for tithes of his Manor and tenements, and had thetiches 
of it for it, and he ſues for thoſetiches in the ſpiritual} Court, for it was 
inſtead of the true and fpirituall tithes, though in lay land , and other- 
wiſe where tt is difcharged. 

And 8 E. 4. & 13. ff. N. 41. 9. & 43.9.8. a Prohibitionupon a pre- 
ſcription upon a diſcharge of tithes tor Jands given to the parſon, and 
if the parſon alien the land without conſent of the Patron and O:dinae . 
ry, and ſiffer a recovery whereof aid is praid of them as Fitz. N. 48.b.r1, 
lam of opinion, that as his ſucceflor can have no Turis #trww, fo he cati« 
not teſort to his tithe. 

And the Reg. fo. 36. upon diſcharge of tithe by Parſon, Patron,and 
Ordinary, for land given unto the Parſon and his ſucceffors runs thus, 
Et quia diſcuſſio habend. donationis & conceſſions de laico feodo in curia 
noftra & non alibi traftare debet, vobus prohibemim, &c. ue placitum alie 
quid laicum feodum tangens, &c. | 

Alfo the writ of counts, as well of the grant of the land, as the grant 
of tithes, lay fee. Tn all theſe caſes, if the ching given were allied which 
cannot be without the Parſon, Patron, and Ordinary,which have abſo- 
lute power or were evi&ed, yet the diſcharge muſt ſtand for the reaſons 
mentioned, And becauſe there is nothing in preſcriprion that infor- 
ceth a condition, bur rather only a conſideration, and the meere diffe- 
rence whereupon Grayes caſe Cokelib. 5. fo.78 ſtands. Now there is 
nothing in this caſe that can inforce an abſolute difſolution of the com- 
poſition. For as it is ſaid, thereis nothing to lec but the Parke, and 
ground may anſiver hereatter. And to ſay thattithe in kinde may be 
required in the meane time is abſurd, both becauſe I obſerved if ir be a 
condition it may deſttoy the whole eſtate; and alſo becauſe there can- 
not be an inheritance in ſodns Decimandi,and at the fame time tithe in 
kinde contra moduns decimandis And if it be a reaſon ſufficient in _ 
H 2 Cale 


Hoharts Reports. 
caſe todemand tithes in kinde, becauſe the Iſodvs is defrauded, by the 
fame reaſon every wilfull- deniall of a ods will givethe like advan- 
tage, whereas though ir; be alwayes laid in the prohibition, that the 

'-  modys.is tendred, yet that is never traverſed, bur only the preſcriptien 

It ſelfe de wvodp, becauſe that the deniall doth not alter the right, but you 
'-  mayand muſt, foritis in other wrongs. At be | 
And though for the time that there was no Deete inthe Parke, there 
' can be no veniſonaccording to the Modus Decimand; , yetthe Parke 
may be reſtored and + TGF at any titne, and therefore there can be 
no extinguiſhment of the odxs ,. and bothtitNfes cannot ftand roge- 
ther, the Modus Decimand; and the inheritance,as being extin&,and the 

| NON 6 were os FEDER FO | 7 $.? 

i D e laſt great queſtion is, whether the Vicar in this caſe can have an 

= mom i * remedy for the loſle he ſuſtaines, in that he hath not the ſhoulders, = 

Remedy inlaw Cannot have them, becauſe there are none. Wherein the doubt conſiſts in 

for a thing not this, how he can have recompence for that which is note. | 

ig eſſe, much  T anfiver, that whereſoever I ſaffer an injury joyned with a lofſe, the 
more reaſona- ' 77%. nary Joy FRG : 

ble to have da- JAW {ball give mea remedy or nas Nag according to my certaine or 

magefor it, UnCertalne lofſe, yea and to tye me where the thing is not. in being, but 

then the thing utterly extinguiſhed. If the caſe here were, that he ſhould have yearely 
it ſclfe adjudg= ewe Deere out of the ſame Parke, the diſparking would not hurt, for he 

&d inthe allers q, 111d bavethe value ever.. As where he ſets not out his tithes, or payes 


f h Oo - * o 
- _ a_ not the Moars, for nummss eſt mos,it isthe law and meaſure of all things, 


I. 
certainty toge» for no man ever doubted that the non-payment of the Mods reſtored 
ther with the the tithe in kinde,though it be alleaged of forme that he was ready.And 
quality EP therfore if a man have common ofeſtouers in my woods, ſo many loads 
ning pre "te By the yeare certaine , .or elſe nncertaine, as much as he ſhall ſpend in 
difrence FiErs, and in repaires of his houſe ; if I ſtub up this wood, ſo as there 
which alſo is. neither is nor will beany wood againe , yet he ſhall have an afſize from 
nothing. yeare to yeare of his common and eſtouers, whereof theſe confequents 
76 Fitz.Na-53: follow; Firſt that the 1nheritance of the common of eſtouers doth re- 
—T., no . Maine notwithſtanding that there are no eſtouers , for elſe he cold not 
tenant in tayle Rave an aſlize : wherein he muſt declare of his inheritance or Freehold 
without poſfi- at leaſt by grant, or by preſcription. Next he ſhall recover a ſeifin of 
bility of flue thoſe eſtouers which are not in being. whereof he is ſuppoſed tobe dif< 
m_y —_ {eiſed and alſo damages, not according to the value that it yeeldeth com:- 
ray never ſo 19974045 annis, though it were uncertaine. So in Murries caſe, Coke lib. 
old, ſo as long 9+ fo-L1 1.. If any man feed in a common wrongfully, every commoner 
as there is Ind may havean aCion of the caſe againſt him,and by the ſame reaſon it the 
ibiliry of Lord of the ſoyle plough up or make a cloſe of it, every freeholder may 


any vac wo? havean aſsizc,and every copyholder an a&ion of the caſe, and therefore 


ſibility of Deer there can be no reviving of the very tithe which muſt be for the inhert- 
tance, ornot at all. 


Touching 
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Touching theInheritance,if a man grant an Adyouſon with-wa 
and thetenant ina writ of rightof Advouſon vouch, he ſhall have (if 


aſon re . DV r i #1 6 
loſe recompence) in value inland, or other cerraine profit, and yet the #* in a writ of Y 
_Advouſon it Fs is utterly of an uncertaine value. ' Soof a liberty 50m 5, -opmieny 
& ratalla felonum,&t.which may be valued by eſtimate Communibus an= cher, and may 
»iifTlet my bona & catallain Court rendering rent,itisno- plea indebt haveland in 
for my reat,that he-had no profits that apes ifthe leffor diſcharge value for re- , 
 orreleaſe all, otherwiſc ic may be, but here isno perpetuall diſcharge. "HI 6.3 5 
Bur-the very caſe ſeemesto be P.18. Eliz. Dyer 349. where the caſe is, ,,juc g. & 12. 
That the manner of Ellington, whereof an Abbot was ſeiſed at thetitne & Bratton. 
of the diffolution lying within ſeven, pariſhes of Dykerke, and ufediro. 
4” irany tythe wooll and Lamb time out of minde, and now the land 
ing uſed to meadow, and tythe, the Parſon demands, the tenth of hey 
and corne, and by the opinion of the Juſtices and Clerkes of the Kings 
Bench, Prohibicions be uſuall in ſfuch- cafes by force of the word (dif- 
charged) in the Stat.31.H.$. For Modus decjmandi dilchargethall other 
"manner of tythings qxod nora for the uſe before, that where there is a | 
ods decimands, the tyth in kinde is utterly exin& and yn, cd \ 
ſo note, that if a man havea manner of tything of Lambe; arifing upon 
the ground, and he turne his ground to anotheruſe, ir ſhall never fall to 
a on decimation, nor to a reſjitution of the tythe in kinde, butto an 
allowanceby eſtimate of the ordinary profitithat the-forme of tything 
was wont to yeeld.. But:Qzere,whether thatcaſe ſhall not be holpen by 
force of the Statute 31. H. 8. by whichalſo unity of the poſſeſſion is 
holdena diſcharge of payment of tythe, though no diſcharge in right. _ 
And although it may - true, that in that caſe the land lay:alway to: 
wooll and. Lambe, fo as there could be no other, butit was indeed the! 
tythe in kinde, and ſo not preſcriptible, yet when the preſcription is' 
beyond memory, it may well ſtand that it was ſo, when the land was 
imployed to the corne.for the contrary appeares not. And againe, if the 
owners had not uſed to pay time out of mind the juſt tenth of the wooll 
and Lamb, but a lefſe proportion, fo as it were truly a Moars decimandi of 
a ſpecial] commodity, if the land be turned to other uſe,as of graine,of 
hey,the forme of tything cannot change,except you will fay,he ſhall pay 
ſuch'a proportion of the fruits it now yeelds, as it did of the other ; ſo 
the 1ſodzs ſhould be in the proportion,not in the kinde:of profit, yet 
that will not ſerve as the caſe may be : as if there be ſuch a proportion 
of Lambe, or ſo much in money for them at the pleaſure of the tenanr. - 
And note, that the Statute, 31. H. 8. was neceſſary in that caſe; be- 
canſe the diffolution elſe wonld have ceaſcd the priviledge, whereas in + 
the caſe there is no cauſe of ſeiſure, becauſe it dependeth not upon any 
thing that ceaſeth. But it ſeemes, that had not the Statute of diflolution 
provided for the continuance of the priviledge of Abbots, they had-all 
dyed, fo then it ſcemes that the very tyth hath revived. . if 
| OW.: 


| "It hath beencdaid, chat-rhe preſcription of the Motu decimandl is 
mnotwellaid;becauſe rhe Park concerning which the 
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Nowaword:of theexception : 
ſcriprion ſhould 


be, is uot layd-to: be by preſcription, | bat onely laid to be awriqume 


-ParCHTs | 
: _  WhereuntoTanſwer two things : | 
Firſt, that the preſcription'is laid not in the Parke, bnt 7.40. acres in 
Cowtficld, late parcell cujs/daw antiqus Parci, and that the tenant and 
Farmers of the ſame 140. acres haved'ufed to pay unto' the Vicar of 
Cowfield two ſhillings yeerely, -and one ſhoulder of every third Deere 
ckilled within the Parke for! fatisfaRion: of all: tythe payable for the 
' I-40 ACTES» | | 


* _ Bgaine, the liberty -of | Parke 'is'not' in queſtion, but a forme of 


Duare Imped. 


tything concerning the Parke,and therefore no cauſe to lay the preſcrip- 
tion in the Parke, according ts the rule in the Biſhop of Salisburies caſe, 


+C. lib.:r6. fol. 59. where one:claimes the office of'a Surveyor'by 'grant 


from thepredeceffors Biſhop withra fee, and avers, that the fame was 
Antiqunm officiam, and icwas held nowpht, becanfe he claimed the office 
by pn 'fo here, if he were impleaded in a xo warranto; for 
the Parke it [elfe,-it ſhall be no'plea, to fay that it was Antiquus parcus, 
but there hemuſt plead preferiptionfor the Parke ; bur where another 
thing was claymed as incident to the ſame, otherwiſe'it is, and where 
a keeper <laimes profit ofa Parke by preſcription in'the Parke, but anti- 
quusparcus generall,6./E. 6. Dyer 91, | | 

But if thediſparking be a point materiall, it is utterly inſafficiently 
pleaded ; for itisa word vulgar, andeeven inwulgar ſpecch uncertaine; 
for commonfpeech takes-a ground-diſparked, when 'onely the Deere 
aretakenaway, though the Pale ſtand, and the liberty of the Parke be 
ſound, {But it-1sa word utterly unknowne to the'Law,and therefore can 
beare noifſue without more certainty, and the parriculars of diſparking 
are onely that the Deere were utterly deſtroyed, and the ground turned 
toarableand paſture, ſothe Pale and and liberty oukes, and ſo may 
be reſtored ab integro atany time. Another groffe fault is, that he laid 
the diſparking by occupiers and profeffors,and not by the owners. 


47. Sir Marmaduke Wrvels Caſe. 


Tenant in taile Þ'N caſe of ©uare Imped. brought by Sir Marmaduke Wivell, this was 


his ſonne joyn- 
ed in a grant of , 


an Aycy lance 


the point. Tenant in taile of '8n Adyonſon, and'his ſonne and heire 
Joyned in a grant of the next Avoydance, Tenant in taile died, and it 
wasadjudged, that the grant was utterly voyd againſt the ſonne and 
heire thatjoyned in the grant, becauſe he had nothing inthe Advoulon, 
neither inpoſſeſſion:or right, either in aRuall poſſibility at the time of 


the grant. Hereupon a writ of error was brought, and the error was 


" aſſigned 


t 
it him ſealed. At 


+ OunoftheGouof Wardscamethis Caſes >| /*Chvegue, 
49, Sir Will;am Fleztwoods and Sit Roger 48m Caſe... 
Alt William Fleetwood, late- Receiver,- there being indebredro the: - 


. I'King forarrerages of his receics,and buing-ſezfed in fee of theManors 
of Cranford le Mot in Mid. did convey the ſame to Sir Roger Aftom-in” 
fee, and he conveyed it tothe King, his heires and ſucceflors, and pre- 


ſently tooke it againe from the King to him.and his heires,Reddevdo ane 


uuatins pro Manerio de Cranford $*+ Tohn'3 4.{hillings, &- pro Cranford le 
Hot. 20 ** pro omnibus alits redditibus & ſervitits, & omnibus clamens 


quibaſcung . Andafter Sir William Fleetwood dee LRNESE 


in his account tothe King. The queſtion heteupon-madeby Miſter 


torney of the Wards was; Whether the ſame Matiors were extendible,and: | 
Lyjable to any of the debt aforeſaid.” My Lord CokeandTwereof opinion, ' 
that they were not chargeable for ic ſelfe, but in reſpef of the. perſon” 


which was-debtor; as'in'the eaſcof the-Statat.- So as when the King. 


takes theland, the debt.is not Ry but may be recovered . 
inthe Kings handi8 not 


againſt the debtor himſelfe, but theland it ſel 
chargeable, and then, when the King conveystlieland'over, hecannor 


_ againſt his owne conveyance charge his land, although'the-debt be of 


ſach a'nature that it'gives no right, and therefore k releaſe 'made' by the 


King tothe tenant ofthe land of all rights and-tyrhes; doth not di(-- 


chargeit agaInfthis- owne conveyance. The Conuſee of a' Statute in 
ſach a cafe, cannot require contribution, - which is the reaſon of the- 


bookes, thatall other lands inthe. hands of other feaffees, are by thar - 
| occaſion .. 
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' occafion diſcharged thoughſachasbein the handsof the debtor him - 
"ſelfe are till chargeable, and we made no regard of the reddewnds here as 


* 


of no uſe in this Caſe. == Fs 
Bur [my Lord Chiefe/Baren] made a doubt of this inreſpeR (as hee 
aid) that he tooke the uſe of the Exchequer to be otherwiſe, except the 
Kings Patent had the ordinary clauſe of covenant and grant to be dif 
charged of all duties, debts and demands. _ | FR 
|  Andtherefore weall agreed, that our opinion inthis-caſe ſhould be 
made vpin the decree for the diſcharge of chis land, without prejudice 
to the uſe of the Exchequer for the Kings debt there. Fee 


50. The Kings Ward Knighted, 


m--*He Attorney of the Wards asked another queſtion by word of 
T mouth, which was : If the king kyights his ward within age after the 
death of bis father, whether thereby he loſt the ward/hip of the land, ſo as there= 
by the ward may preſently require livery,though he be within age. | 
- And we were of opinion, that though the value of the marriage re- 
mained doe, yer notwithſtanding the ſame knighting, becauſe the aid 
marriage was inveſted in the King before, as it was relolved in Drewries 
caſe ; yet the feaſon of that caſe will guid this: for by 'the making him 
a Knight, the King allowes him'to be of full age, and ſo for the time 
paſt the profits are well received ; but from thencetforch the wardſhip is 
to ceaſe, and ſo conſequently the profits, and he to have his livery 


prefently.. - 
ns. drake. 51. The Earle of Clanrickard & uxor verſus 
_y Robert Viſcount Liſkey. 
v. Caſe. \ . | | | 
Aſſoigne. He-Earle of Clanrickard and his wife; brought a Formedon in re- 


verter againſt Robert Viſcount Liſley,' «t ſupra, where as he was 


For the day of efloigned after the view, and then pleaded abatement of the writ «t ſ#- 
appearance for 


vouchees. 


pra, and then vouched too, whereof one was firſt afſoigned; and then the 
other with an idems dies alwayes to the demandant tenant and vouchee. 
And now Qvindena Paf. which was the laſt day ofthe effoigne, both the 
youchees appeared, and at the ſame day my Lord Lifleys Tenant caſt 
an efſoigne both for himſelfe and his Attourney. And it was excep- 
ted unto, that this effoigne lay not according unto the booke, 3. 
7. H. 13. which being [ſpoken to at the barre twice or thrice, was 
at laſt ſpoken to by the Court, una voce [by my fſelfe] [ Winch. ] 
{and Nichols] that the effoigne did lye. And firſt there 1s no Statute 
that takes away the eſſoigne in this caſe, ſo it isto be judged by reaſon, 

bookes and preſidents offCourt. 
Now, for bookes, 23+ H. 8. isdire&ly the principall caſe, and = ef. 
oigne 
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loigne excepted there as itis here; and it was allowed clearely by the 
Court with this reaſon, That tha font may ſay,that the voucl | os 
the ſame perſon, and may have divers other pleas/ againſt i | 
And 5.E.3. Eſſoine 5 4+ is the like, where the firſ@vouchee' 
' ._ after aneſſoyneofhigvouchee. And 13 EF. 3.effoynes. ' 
 - Now thepreſidents are cleare and common to the fame purpoſe, and 
a roll of that book 22 H. 8. which is the very laſt caſe was found accar- 
ding to that booke betweene Cole 8& Manſell, Mich. 22H. 6-in the ef 
ſoine Roll. And fo Hill 43 B. betweene Belgrave and Harding, and 
divers others, but the Book of H.7. was not warranted by any roll, fot 
| | I cauſed it to be ſearched. - 3 (1orgmns 4 | 
Now the reaſon isthis, that though the tenant had no efſoyne before, 
* ' that was in another reſpe&, that isto ſay, betweene him and the other 
demandants: : but now he was in another order and degree of plea, be- 
tweene him and the other vouchee, who being not yet omeabic the 
warrantie, might (as before) either himſelfe vonch or the tenant; bur if 
he were once aually entred into the warrantie, then he wonld beno 
more aſſoyned ; nor the tenant, who had now done with the vouchee, 
and was alſo out of pleading againſt the demandants, becauſe his plea- 
was put intothe Mouth of the vouchee. _ | | | 
. And therefore the book 29 E.3.48. Ienkin Simons caſe itis reſolved, 
that the vouchee and tenant may have either of them one efſoyne before 
they enter intothe warrantie: But now though the effoyne be grantel' 
in reſpe& of the pleas that may ariſe betweene the vouchee and tenarit 
as hath beene ſaid, yet is it to be entred betweene the tenant and deman- 
dant, and not betweene the tenant and vouchee,as the faid book is 29 E. 
3- 48, an idew dizs is till to be given to the parties noteſſoyned. And 
though the efſoyne here were caſt both for his tenant and Attourney, 
yet it was good enough being but a ſurpluſage for one. 
So the afſoyne was adjudged and adjourned here as due, andis alſo 
the molt ſafe, becauſe it is error todeny the efſoyne when it ought to 
be granted, and not & contra. | : 


52, Richard Cox verſus Wil, Barnsþy, & ali0S. Tread. 
- Co. B, 

_— Cox brought an aRion of treſpaſſe againſt Wil. Barnsby Wigorn. Hil. 

and others tor breaking his cloſe at Bramſgrove, whereunto the I. - 
defendant pleaded not guilty, and the Jury found a ſpeciall verdithus: a,cjenc ws p 
that Barnsby the defendant was ſeiſed of the land in queſtion, and held meane barres 
the ſame of the Manor of B. which is ancient demeane, and that Cox not execution 
recovered againſt him 400pounds inthe Common Pleas, and tooke out ®7 Elegit. , 
an elegit, by force wher: of the Sheriffe delivered him the Jand in queſti- 
on, and heentred, upon whom Barnsby and thereſt reentred, whereup- 
on Cox brought his aCtion of treſpaſle; &- fic, &c. a bs. _ 
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545: IH Hobarts Reports. | 
the whole queiian was : Fheber che lands ot enciin drmmoa/ie w 
reſin nentiny te re uot an Be ar ofthe Kings 

,. [ Warbertan|] being abſear through Gickneſie that terme ſaid, 

Firſt, that nq freeholds holden in ancient. demeaſne could berecove- 

ile in the Court Kings _. bl $1423 rH ae 
ondly, that though the freebold were not to be recovered by the 
, yet the polleſſion was to be recovered by theattion brought ln 
the Kings Court. Ancient demeaſne is a good plea, and that is Eldens 
Caſe Co.lib.5-though the ejeiane firms be brought by the lefſce a___ 


the Icffor,and 44 E.3-fo-t.A writ of ward lycth not in che Kings C 
nor a writof waſt, though ic bea leaſe for yearce..$ H.6. | 

Thirdly , ſome ations lye not at: the Comman law though they 
touch not the pcficilion, for va preſumption that they would bring the 
title of the. fxechold in queſtion, becauſe they commonly do.ſo; as a 
Replevio, and ana@tion.of account of profits of landg,qo E:3. 40.46E., 
I». 2.1 E:r4-F itz. ancient demraſhe. is no plea, 46 Ec31.2 7:47 Fhe- 
cauſc » as one book faycy, that the ifuc isa plea upon. the wrong: And: 
the other Book ſaith Gouttof ancient demeaGhe hath no juriſdiction. 

| Another point conſiderable. 1s:this.. | | 

* That if anew, ation he ginen by ftatgre which lyathin the Kings ' _ | 


and. mill nat the. in ancient de .yet if the aftson meddle dretH 


Me teins, r0w-/ha8 rater life ahene thee hve ii tht Tings Come 50 
the. prejudice of the privilege ofthe ancient demeaſre. And that is the caſe 
Bogkes, that the Fenank in ancient demeaſee ſhould not be ſubjef to. 
ſtattte lawes, becauſe they. do not; contribute to feas of Knights: of Par«- 
liament, and ſo may ſeemeito have rio voice theres - T holdithat concript: 
void, for-that is but aneaſe-granted them inifayour oftheir labours of 
the carth,.as.-many others-have freedome from ſerving in-Juries, Pon- 
tage, Murage, and many:ſuxch, F. N.8. Villains; of Lords of Parliament 
are freed from contribution of Knights fees.as:mell-asthey:, and we' ſee: 
they are ſubject-to all other ffatutes corcerning their freehold as well 
as others. ' | | x 
Againe, aQions at common law upon which no remedy could be 
had in ancient demeaſne do. lye inthe Kings Court though they ſtirre 
the poſſeſſion, as Quare imped. 7 H. 6. 35, becauſethey cannot writeto 
the Biſhop, whereof the. reaſon, is, becauſe theCommon law.being ag 
ancient as their priviledge, it:may.not.indure, that by a-pretence of pri- 
viledge that there be a; tailer of originall right, as.that caſe.ie. But of 
new right or remedies brought in by the ſtat. which are not preſumed 
to.intend their, priviledpe it.is otherwiſe. | 
Now to the caſe in queſtion. Though it be true that.the queſtion in 
land of ancient demeaine be named by the Sheriffs as following upon 
award.. 


. ofanaQtion of waſte, 7 H.6.35.8& $ H.6-34+-: But the reaſon. is given in- 
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quent, for a mii may take a leaſe of ſuch lands m_O__—_ cantiot have 4 

an 4jebtione firms ofthems And the Chiefe Juſtice faid hewas of opini= Re. 

on, that thongh an Afzize in this caſe could not lye in the Kings Coure | = 
_ for himthac hath ſuch anexecution; yet he may have an Afsize in che . of 
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reftly intheK:ngs Gourt, Nd thties differt from all other caſes be-- 
fore thentiontd ; and: #7 rtnrngnns 0 itivih 2E.9:Fitz. cxteu- | 
tion 119 expreſſed, that the copnizee of a ftarite Had eakeh Lan ih ai< 
cietit demeaſnein recution, and an affize of it in the Kings Cort, and = 
had jadgethent- Andy H.to. it isadiiiered that fach 5h exectition is 
good , tot 6therwiſt thediſpmation wee vaine to preſefv6it againſt the 
 Arid'Aldens Cafe is an pinion forit ; and 7 H:4.fo44 it 
is raed; that upon an ation'of debt tapainſt the keite-ih the! 
Kings Cort forthe debt of his anceſtors lands in ancietitdemeaſhedifs 
ded, (hall be[yable wo the cxecution apaines tt whith books thets... 
is ohly SE. 2. Fitz, exeattion a6,” which is flight, for 47 Afbiz.q5. is 
no other but 'that - Alvize Ho "ot for why ho arp 31s wake 
that Non excctition catmort be of ſuch lands, 'which'ts Ro eohſte 


Court of the Manor by writ of tight cloſe and proteſtation to ſue it in 
the nature ofan Afcize, though the Afsize in this caſe be givenby ſtatute 
like to the caſe 14 Hcq20 ; where Stamford is of opirtion, that if a man 
have cognizance of Pleas, it ſhall not ſerve himfor a new ation created 
a IOTER ſtatace;bur of an old ation afterwards given by ſtature, 
ina new caſe it will ſerve; and ſo here. And the Chiete Juſtice further 
faid; for another reaſon he held his caſe cleere/that ſince the judgement 
was good, that Cox ſhould recover the debt,& that the Elegit did war- 
rant the extending & delivering half his Jand,& the aricient demeane is 
his land,as well as other, fo ashe had warrant to deliver it; and it is noe 
to be diſputed whitis lyable, & what nor; neitheris the Sheriffe,nor he 
that receivesit of him ſubje& to an a&ion of treſpaſle, as if it were wuli- 
zie in the aQ,but pethaps If it were relecvable, the way to releeve it, were 
by Audita Qurerela, becauſe there was notime to plead it before. 


43. William Keble Executor of Roberts Keble Debe 


againſt 0sbaft or. Co. B. 


7 rm Keble executor of Robert Keble brought an aRion of London: 
. debt upon aBill of obligatory of 3 1 pounds 13 ſhillings 4 pence, Waller. 
againſt Francis Osbaſton executor of the Teſtament of another William 

eble. The defendant pleaded that the ſaid William Keble the ſippo- 
ſed teſtator dyed inteſtate, and that before this writ —_— the ad- 
miniſtration of the goods was committed'ts one Edward Keble who 
adminiſtred and till doth. The'plaintife hs 3% that William _ 
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"dindinteſtate, and that after his death; and before the atininiſtcation 


granted divers goods of -his'and names them particularly). - 


to the-value'of his debt, came to the hands of this defengant,which. 


Iſſue thatthe goods: the defendant; a8:executor to the ſaid Keble Adminifravit [en 


defendant did \firey ad uſjun ſuwm proprium diſpoſuit & convertit, & hoc &'c« Wheres, 


adminiſter or 


er oats idue. was taken and found it againſt the defendant jp the diſ> 


owne uſe as Jun&ive as aforeſaid, and 'it-was adjudged for the plaintife for. the 

executors, Point in ifſae. is direAly found, and _ is within the Statute of 

Jalfalſen, and the iſſue alſo. is not improper, for though the verdi& 

true, if either. hee did adminiſter, or otherwiſe convert it to his 

_uſe, yet both muſt be as executor, for. ſo is the pleading and the 

'verdi&, and then it is but the ſame thing ſpoken two wayes, one 

according to .the proper ſtile of Law, the other according to-the 

common ſpeech; and therefore if iſſue had beene taken onely that, 

hee had converted the goods to his owne uſe, perhaps it would have 

| beene good enough, eſpecially, if it were added. as executor, as here 

vR_—_ by it ir» And fure there was an execution in wrong before the admi- 

ro Siminji- Niſtration granted after, - though it be before the a&ions brought, 

ration taken, the rather, becauſethoſe goods are taken away by wrong, before the 
adminiſtration till they be converted, or damage for them, | 


Debt. 54. N ichols verſus Grummon. 


: "om Nichols broughtan ation of debt againſt John Grum- 

©. © mon, the condition was, to performe an. Award to be made and 

© delivered in writing. The defendant pleaded that they made no A- 

©ward. The plaintife ſhewed the Award made De & ſuper pre- 

© miſſis in Conditiane,&c. in writing,which was, that the defendant John 

© ſhould depart from his houſe wherein he dwelt,and other things which 

<appeared not to .concerne the plaintife three pounds ten ſhillings, 

© and afſigned the breach in that. The defendant rejoyned that the 

wardſman made no ſuch Award, whereupon iſſue was taken and found 

for the plaintife, and yet it was adjudged againſt him, becauſe it was but 

Arbitrement an arbitrement but only on one ide,and ſo voyd,and none in law accor- 
on the onefide ding to the booke 7. 'H. 6. | F ? 

onely yoyd- For, though as Baſe Pooles caſe ſayes, an Award may be made by 

: parties, the ſubmiſſion being by Award, and though it be upon bond in 

the common forme of all caſes, ſo as the- ſame Award ſhall not be ex- 

tended further thanthe cauſes made knowne to the wardſman, yet 1t 

muſt in that caſe end all controverſies appearing to the Court, or elle it 

ſatisfies not the Condition of the Obligation whereof it tollowes, be- 

cauſe that every controverfie cannot be ended,}except it be ended in re- 

ſpeX of them both,8&'that may be either expreſſed or implyed. Expreſ- 

cd,as if an Award bc,that an Obligor in a fingle obligation ſhall pay the 


debt, 
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brought for the rreſpalſe, no doubt this \Award may be pleaded in 


averment.. | £4 

There was no judgement in this caſe, for though I was cleare, and am 
cleare of thac opinion,and the reſt concurred, yet there was ſome wrang- 
ling after z and ſo it hung, and Ithinke was compounded, for I heard no 


now Re... | 
535, Inke verſus Rell. 


ut of the Gourt of Wards came this cauſe betweene the Attourney 
at the relation of William Incke Committee of William French 
the Kings Ward plaintife, and Andrew Roll defendant. .. _. . 

_ Upona Diem clauſfit extremum, after the death of John French, fa» 
ther of the ward,ict was found that he had one Meſſuage, & twenty acres 
of land in Bittiſham ia Cornwall of the (ame defendant in knight ſer- 
vice, and that the ſaid John French did likewiſe hold one Mefſuage and 
eight acres of land in Wharpſtone in Cornwallof the late Queene Eliz. 
as of her Manor of Rentergen in Cornwall by fealty, and three ſhillings 
rent per anm, & per que alia ſervitia Inratores ignorant. 


: Checq. 


Afterward a 1{clins inquirend. was awarded upon ſuppofall, that the Metins inqui- - 


land was holden of the King by knights ſervice; upon which elixs 


rend. at the 


Common law 


Inquirend. it was found that he held the faid Mefluage and eight acres is bur addirio- 


of land in Wharpſton of the Queen by knights ſervice. The queſtion is, nall co the 
whether the Lands are holden of the King by knights ſervice in capite or not. firſt Off 


It was faid for the King,that an originall office found as this office upon 


the M-lins Inquirend-would have made a tenure in Chiefe. And it is alſo . 


ſaid, that Tin. 12. Eliz. Dyer 292. it was reſolved, That where an 
office wa's found that lands were held ds Domina Regina, ſed per que ſervi- 
tia Iuratores ignorant, and thereupon a Melins Inquirend. was awarded, 
whereby the tenure was found to be of a ſubje&, That now the firſt office 
was voyd, and the Aclins Inquirend. was in the nature of the firſt writ of 
Diem claufit extremum. 

| But it was now reſolved by [ Hobart] and [ Tarifield] Coke being 
abſent, that in this caſe, the tenure of the knights ſervice of the Gn 
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found by the 3ſelins Inquirind. is in his owne nature at the common 
Law, buta ſappletnent to adefeft oruncertalnry of a former office, and 
ſd hete the tenure being firſt found certainly of the Queen,as ofa Manor, 
 andby ſomefſervice certataly, -and the uncertainty only for ſome other 
part, when the Metres Inquirend.” comes and perfets thar, and fo doth 
rhakeboth one office, and muſt be Joyned together. Now, tn thecaſe of 
_ ther2; of theQuicene, ir was nothing to thepurpoſe ; for it is a Melins 
Taquirend. not at common Law, biit gronnded upon the Statute of _ 
and taking his nance and force from thence. Therefore the re- 
folution isexpreſly, that the Zelius Inquirend. here, is as the firſt office, 
-andabſblute of it felfe by Hſe of chat Statute, which is but in two caſes 
mentioned inthe Statute. _. | ff nbrt 


56. Holmes verſus Twiſt, 


Trin, 12. Homas Holmes brought an afſumpfit againſt John Twiſt, and de- 
Jac. 1758. clared that he was poſſeſſed of a heape of woad, and fold him one 
tonne of the ſaid woad, and he ſhould pay him for it fix moneths after 
therate that he ſhould ſell the reſt, and ſhewed that he fold and delivered - 
unto T wilt the conne of woad. and after fold unto one Collins the re» 
ſidue after therate of 23-pounds z tonne, and the defendant paid him 
not the 23. pounds according to his promiſe, and thereupon judgement 
was given for the plaintife in the Kings Bench, and now upon a wric 
of Error in the Exchecquer Chamber, the Judgement was reverſed, be- 
Notice muſt be Caulſe the plaintife had not alleaged that he had given notice to the de= 
of athing ſe- fendant ofthe falc and price ofthe reſt,being a thing of his private know- 
cret, e,and'not like the caſe of a Bond to performe the award. And ſome 
dpcs of the Kings Benchallowed of the reverſall, and cooke no know- 

ledge of the Judgement. 


57. See & HMenfield. 


Fi ned See ſold the Manor of Buckland in Kent, being holden in 
chiefe,to Thomas Menfield and Dorothy his wifc,and to the heres 
of the ſaid Thomas and Dorothy, levied a fine of the ſaid Manor to A. B. 
tothe uſe of them during lives, the remainder to. the uſe of Thomas in 
taile, the rew. to the uſe of a ſtranger in taile, Thomas }died. It was 
reſolved by [ — and [| T ayfield"] that Dorothy was not to ſue 
livery of any part of the land, for it wasno advancement to her from 
her husband of his lands within the Statute. | 


58, Freake 
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53 .F reak os» Mab eli xox againſt Edward 'Binford, Co. ÞB. 


in Remainder A briek 5 

n, which he from mn 
r bo» Regiſter but 

dy, the ret». $0 John Porrifing and his heires, Er quod poſt morons luivdiens. | 


Obn Freake andMabell his wife, brought Formedon 
Eaing Edenard Binford of 3. Meſſuages, &c. in Aliring 
Roger Kingſley did giveto Elizabeth Coxon, andthe beires 


prediftorum Eliz. & Foban. Parri y- prefato lohan Freaks &-. Mubell 
file  bevede Johan Porriſing. gon. 
Pl. & heredis pred. Tohav. Porriſug remanere. debet per formanm | 
pred. & pred. Eliz. obiis fine heved.de Coryore. ſus exennte &Cc, The Te 
nant pleaded in Abatement of the writ, that the demandant ſhould by 
the forme of the Regiſter have ſuppoſed that the Meffinge &c. pof 
woartems pred, pr met | Hero {card Tohanni polyny Ju Mabell wt 
an{anguin, & . predift. orrifug remanere per formats 
Pn. which concluſion hee hath not made. And it was faid, 
that the writs-of Formadon.in Remainder inthe Reyiiter fo. 243 244; 
& 2 46. were all concluded, And of that opinion was Jalticeſ 1Ya- 
baurtas'| but [my ſelfe } and | Finch ]and[ Nichols |held the writ good 
enough, inas muchas it appeares tothe Court, by the Pedegree as it ts 


ſet, downe, that ſhe is and needs muſt be Cozen, andheireumo Tok: 


Porriſing, fo as it is not palm pro pugno, the ſame thing more largely - 
ſpoken, and the forme of the Regiſter, may: beare'ſuchan Alteration, 
And therefore 2 E. 3» 35-8 7+ E- 47+ 48. Stiled ntheRegiſter. 
Formedes in mem in an eftatetaile, limitedto K.and'B.therem. co F. 
in, fee, &- que poſt mortem IK & B, to. T. Sonne and heireof F. oughtto 
remaine; And'the writ was adjudged good, without laying expreffely 


thedeath of F. though it wereurged, that the forme of the Regitter was - 


fo, becauſe the laying of T. to be heire of F. doth import asmuch: . 


- And the 1 1. H.6.20., in Formedonin-diſcender the demandant made 
himfelfe heirc unto every one that had beene inhericable to ch'intaile,. 


thaugh by the Regiſter, heeſhould make himſelfe heire onely'unto them 
that were ſeiſed, And 2. H.6, 11, an ARtionof waſte was brought, and 


the writ was vaſtum-in domibus & hominibus and allowed: good though 5*7. fre. 


it wanted the word exilizm whichis che word of theRegilter. pr pton. 
| Se pg leh ondon. 
53. Richard Foſter Dof#or of Phiſuckplaintife This was ad: 
Anne lackson widdow defendant. bofket the | 
4 plaintife Trin. 


EIS Folter, brought a Sci. fac. againſt Anne Jackſon widdow, r;. Jac. upon 
and Miles Jackſon, executors: ofthe laſt will and Teſtament of open and Jarge 

Thomas Jackſon containing» That, whereas the plaintife in <HMich. 5. 1612 

Terme 6. Jac. had recovered againſt thefaid Thomasin the Common i & 


pleas as well a certaine debt of 23 0c-pound as 16. pound for dammages$; winch to the 
| why contrary, 


- = yu 
1 . £ TS. 1 
y ob? ad od p 22.60% 1.49 
5 WO En” be”  F.- po POSE os 14 G1» 
4 LEES, 5095 OE i” wg.” P 
' d Fane Af 45 TEE 


fratris & hared, enrothirag wr} aa | 
0715 


' 
6 


: | bi - 54 : ; ey E:. e x7. 
Hobarts Reports, 


| why he ſhould not have execution againſt chem of the goods and Chat- 
. tells ofthedead. For ttey fay that the ſaid ipl 


aintife after Judgemenc 


in the life of the Teſtator did the 13. day of Feb. proſecute NN bor 


 ipfius demini Regis de Capias ad ſuisfacienduw againſt the ſaid T homas 


A large caſe 
s Jas ph a 
man dying in 
execution the 
qd by his 
Eres eXecu- 
tors &c. and 
+ ce 
Cc & 
Of execution 
enerally at 


argc, 


Executions & 
their natures 
at large, 


Firſt point. 
Second points 


To the firſt 
Queſtion up- 
on the firſt 


point. 


upon the ſaid Judgement, to the then Sheriffe of London' returnable xv. 
Paſche, by force of which the ſame Sheriffe, before the returne thereof, 
that isto ſay, 11. die Martiitooke the ſaid Thomas, and had him in 
Priſon, -and kept him for the debt, and dammages aforeſaid. And the 
ſaid Thomas ſo beingin execution of the ſaid writ, dyed in execution, 
and that the Sherifte returned the writ ſo, and demanded judgement, 
and the plaintife faith, that the ſame Sheriffe of London, - did not take 
the ſaid Thomas Jackſon and bimin Priſon, under their cuſtody in exe- 
cution, keepe for the debt and dammages aforeſaid, had and detaiaed by 
vertue of the aid writ of (apias ad ſatisface infra ſpecificat. non ceperant 


fe ſed dicunt quod ceperunt &c. virtute cujuſdam bretis de alias Capias 


ad ſatisfaciend. in Recordo predifte minime ſpecificat. And ſo ſet downe 
the writ of .ofl/ias Capias at large of the fame Teſte, the ſame returne 
andall things, onely it had not any avertment, that the perſons and 
Judgement and all things are the ſame and concluded, þ ſuper tota mate- 
ria, the Court ſhall thinke that the Sheriffe tooke him by force of the 
Capias within mentioned, then they find for the defendants; ifother- 
wiſe,then for the plaintife. 
The Caſe depends upon two points. » 
Firſt, whether the verdiR be found for the plaintife,or the defendant; 
. The Second, whether the death of Thomas Iackſon in execution bee 
an abſolute diſcharge ofthe debt; againſt him,his heires executors and 
Adminiſtrators, ſo as no new aRion or. execution, can bee had againſt 
them or any of them 
Touching the firſt pers there ariſeth theſe Queſtions. 
- Firſt, whether the former part of the verdi& be peremptory, which 
finds that the Sheriffe tooke not fackſon, by vertue of the writ of ("apsas 
mentioned in the Plea, or whether thereſt that followes, that hee tooke 
him by vertue of an Alias Capias, not mentioned in theRecord, and 
ſets forth that ſpecially with conclufion,if upon” the whole matter, and 
leave it to the Court, to Corre@ the firſt part. 
Next whether the e{/ias Capias, being underſtood of the ſame cauſe, 
iſſues and will maintaine the defendants plea. | | 
Laltly, whether the eAlias ( apias ſhall bee underſtood of the ſame 
Judgement mentioned in the defendants plea, becauſe the verdi& hath 
no Averment expreſſed, nor by the pred. &c. | 
And to the firſt queſtion upon the firſt point. | 
If the verdi& had proceeded no further, then to the generall negative, 
that the Sheriffe did not take him by vertue ofthat writ, it had beene 
cleare againſt the defendant. | | 4 
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iret, and yet afterdeduce a ſpeciall 
| dfed rhem 
caſe it is; in boththeſe caſes the ſpeciall matrer makes che verdi&ovyer- 
rule the general As for example. 4 = 
.icao Eliz. Dyer 262 in debt againſt executorsthe defendant pleaded 
pleniement adminiſter w niſfſue wastakentheJury findethar the 
teftator had made a leaſe for yeares of a houſe and implements of houſe- 
hold Aryans. and dyed, and that the executors had received che 
rent and concluded ifzint affets, yet the Court judged upon the ſpeciall 
matter: it. was-noafſers, becauſe the rent ranne with thereverfion, and 
ſo belonged not to theexecutor,  - EET | 

So Paſch.22+Eliz. Rot. x. One brought a writ de p/egivs acquietandss, 
aud the Jury found that the plaintife was bound for the defeadant,as his 
ſurety in an obligation with him joyntly & ſeverally, & that being im- 
pleaded he. prayed a plea, and yet judgement was given againſt the 
plaintife ; for as this caſe is they were both arioyt. and neither 
pledge nor Fidejufſor to the other. And this a&ion lyes not but where 
one is named expreflely asurety in the bond. ©  _. | 

And: Paſch. 2:& 3-Ph. & Mar: rot. 113. debt in an Obligation for 
performance of covenants, whereof one was that he ſhould do no waft, 
and ifſue taken whether he felled 20 Oakes, but he hadfelled 10. and it 
was ad;udged for the plaintife, yer ifupon the firſt point it had reſted 
there, it had beene found for the defendane. ; | 

Note that 10 didnot prove the iflue of 20 literally, but it proved the 
breach cleare within the iſſue. Quere, if it had beene Oakes for aſhes or 
the like, for either had beene waſt, and the very iflue in contemplation 
of law is waſt or no waſt, and thereſt is a certainty of forme, ſeein 
Towneſends caſe and in Plo.111. 


' 4 
_ 4 


As to the ſecond branch of the firſt point, whether the 4/ias Capias <q, | 
can be holden within the iflue. Firſt, lay this fora ground, that if the quetion upon 
tary findeany thing that is meercly out of the ifſue, that ſuch a yerdi&; the firſt point. 
for ſo.nuch is utterly void, though it proceed in generall, for or againſt Vedi& out of 
the plaintife or defendant, whereof the reaſon is plaine, which is, that the iſſue void, 


Jurors are tryers of matters of fa& put in ifſue betweene the parties, and 
their oathes which containe the commiſſion that they ſhall truly trie 
the iſſue betweene party and party. And ſo is the ver. fac. ad triandeexi- 
tun,0n ad trigndam 11s. 28 in a writ of right, ſo that whatſoever they do 
try beſides. the'iffue is per 0% Juratores, is a cauſe Judged by the Court 
that hath no juriſdi&ion of the cauſe, corays nor _— and utterly "_ 

or 
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Es D ng! purer ared 
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int ofthe judge- 
ment, fog no. _ "of exror ye4apont it, and there ck ughenoe 


aſd the anc tion, w ns Jac} moor fr art the 
hs, OY uctherche Jury und that there was nothing of an- 
nuity. inde, yet judgement was given. far the plaintife. 

$9.43, aL. ig alzerhedelogtlaptpledde himſelfe avillaine, the plain« 

PA that: he was free, andiiflue taken. uponit; the Fury: foondbim a vil- 

laine.; aud adadded d.that be-was ſiadanddiffciledbythedefendant. And 

the writ imported that the Lordoftheyillainehadinotentred. And yet 

it was not adjadged againſ the plaintife, for Jurorsare bound to their 

ifſyes, but Judges have power over the whole matter, andthat hath alfa 

bis bougds, allthe,matter withinthe recordinetatlarge,' 
But:howlogves the.verdi& frame, to and conclude not for 
Verdi unfor- mpally or punCtually upon the ilſue inthev > yet averdi&-may-be 
malls. concluded, if-it be to-cho point in ifſie.,, the Cot both ſhall and Sill 
works it.into forme, andimake it ſerves. And therefore 47 E.3.f0.19. In 

a, Precipe.one came in and aid; that.the tenant was.tenant for life, and 

prayed. to. be. recoined. for bis Teveſion. The demandanton the other 

lide-pleaded that the tenant in a&ion.had ee, whereupoy iſſue was ta-- 

- ken thetſhe had no ke, and it was found that neither the tenant nor-he 

in reverfion; kid ener wy; thing, which is cleane beſides the ifſaes, and a-- 

gainſt che reaſon of the Precripy. . And it. was adjudged that he ſhov}d 
/bereccived, for by-this verdi&.it wasfound; thatthe tenanthad no/fee, 

which. Was, "all that; :was-putin ifſue;, bath-forithe demandant andithe- 

arty praying receipt allowed;him tenant to the action, which muſt be 

atleaſt frechold, and that being agreed /by the parties, the Iarors could 

nor fallific. And therefore the Book 1.9 E43; tit. receipt 178. being ad-. 

Judged: contrary Tido;condemne, but. on the contrary where an iffuc is 

well found..it ſhall. fometimes relievea ſtranger, asinthe caſeof Tilly 

ang Wood, 7\E- 4:31, Where an aRion of treſpaſſe was brought againſt 

wwo., 


pled te philey! Find © 4h ftind a 
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_ againfbcheocher; Bur if the pl i1Qions (erally 


nds why he 

t ſhewes that 

Af | fort itt bis Iife 

qnoddans breve des (apias ad ſatisfaciend. als a certaine writ of Capias ad 
[atisfaciendum ſuper fudicinm prediftimi, &c. virtute exjits brevis, the Verdid fines 
Sherifte took and had him in exectition for the farne debt and damage, its al. cap. tha 
and hedied my exceution,&c. And the pe fayes that the Sheri is pleaded a , 
vintate brevis pred te cape ad [atisficieri tan predetinin Tho. Tackios yay <2: Ernealls 
cept, and thereupon iffue is taker, fo he denies that he was taken virrys 

tecuſuiſdoaw brevis ds rap &r © © 

_ Tnevery a@thereisa fabliance, 4 body a prindpall,and' 
raine accefſaries;or Accidents. And concerningthhs, it i 


Hobart. 


fiſt point. 


mon intent, 
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 . Hoharte Reports. be 
failer, but the verdi&-muſt not wholly depart from the word of the af- 

ze, 40. aff; 31: Inan aff. thedefendanc pleaded the deed of the brother 
of pang whhwarrancy, and the plaintifedepyed the deed, and 


ther, and it was adjudged adviſe in the booke,(aith one reporteth plain 


aa the dledan and am lr opinion, ru ihe Jr ha 
ound, that if hee had beene taken with a Capi« pro five, or by a Ce- 


ias utlagateafter Judger 
pie ages alter Jexken 


remaine for his ſatisfaRion, yet this had beene againſt the defendant ; for 
though he were taken As Capias, and were alſo holden ad ſatisfaciend. 
yet it was not quoddam bre. de Cap. ad [atirfaciend. which'is a kinde of a 


writ certaine, yet it amounts to ſo much in effeft, and the prayer for his 
remanding is a kinde of taking of charge of the nature of the writ. On 
the other fide, if the Sheriffe had had this Jackſon in execution by 
one Cp. at another mans ſuit, and then this Cap. had: beene delivered 
unto him,and hehad alſo charged him with that,T hold that that would 
have mainteined his ifſue g for though he were taken before, yet this isa 


- new taking in the law, as tothis execution. | 
" Fhe third que-- And to thethird branch concerning the faults of averment, to apply 
ſion upon the the Capias as is found inthe'caſe in queſtion, if the uncertainty had 


been in the plea of the defendant, it would no doubt have made it vicious, 


Verdi&ſpeciall but being in a ſpeciall verdi&, it. muſt be taken according to the com- 
rhones Fom- MON intent;therefore,when the queſtion,whether he were taken by force 


of the Capias mentioned inthe plea, which is named without addition, 
and they givetheirverdi, that he was-not taken by force of an Alias 
Capias ad ſatisfaciendum, not mentioned in-the record at the ſuit of the 
{ame perſon of the ſame teſte and returne of the ſame ſumme of debt, 
damages and judgement. - It appeares plainly, that. they underſtand it 
to be the ſame; for it is againſt ſenſe, that either the Jary would have 
made, or the Court have ſuffered a ſpeciall verdi@, as. a doubt, if 
this alias Cap.. had come. upon: another Judgement, or betweene cther 
artiee., 
' If a Pleaof (apias may be maintainedby an al. Cap. which being the 
onely doubt the Court muſt make, no more doubts of the finding and: 
tryall of the matter of fat, being onely the juries-office, and not the 
Courts, upon which point, ſee Goodales caſe, Co. 5+ fo. 17. where in 
an Ejeftione firme per Goodalc againſt Wyat upon not guilty the Jury 
concluded their doubt upon performance of a Condition by payment 
of money by Sir John Packington to one Woodcliffe; but yet in making 


up their verdi&, they had giv polietion to the plaintife by leaſe, and 


laid the Entry upon him by Wyat, without title under Packington, 
but that was not included, and ſo not regarded, 

And Fulfords caſe, Co. lib. 4. fol. 65. where it was found that-one 
Recognovit coram recordatore & majore ftapulz ſe debere to another 200, 


nt,and the plaintife had proved that he ſhould 
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ger tir -0pon that point,upon lib. P1.34 H.6.yet in conclufion judges, 
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Woodward, Steward to the Earle of Shrewesbury. | And'tiolde 
well; for though this. would, not have ſerved in pleading, for fr'imaſt 
have beenechat the place was part of the Manor, or holden fit at leaſt, 
wherethe Court was to be holden inverdit.. But now,; if thig'were'n 


Demurrer upon matter: in-Law, though che; parties will joyne'in' one | 
point, upon which, if it ſtoodalone, Judgemenc ſhould be given for the = 
one party, yet, if uponthe whole Record in matter in Law why Judge- = ” 
ment ſhould be given againſt. the ſame; party, the Court:muſt Judgeſo, © | 
for it is the Office of the court to judge the Law-upon:thewhole Retord, 
and conſent of parties cannot NN oace their opinions, niorguilt them 
of their office in that point. at? Thack | 
And therefore Mountague in Donne, and Mountagnes caſe does ſtag. 


« 


that the Court muſt of office judge, upon the whole.Record, Now, 
though the ifſue_of-this-caſe be whether: the'Sheriffe: tooke him by 
force of the writ, and had him by execution of 'debrand damages, and 
the verdi& onely-fndes, that the Sheriffe tooke:; him onely by vertne of 
the al. (#7-apd ſay nothing to the having and Pay ns 7s yet 
it is well enough, for the conſequence is neceſſary, becauſe they could 
not take him bythe writ, but he muſt be in execution. And alſo, becauſe 
they conclude their verdi&t, that if the Sheriffes rooke him by force of 
the Cap. within mentioned, then they tooke him in forme and manner 
as the defendants doe, and have pleaded with rules and pointsatthe 
whole, as well for the taking as the detaining, keeping and/holding'in 
EXeCutioNne E354 COD ISAT 204 
Nota. That the dying in execution was not put in the execution, nor 
' Intheiſſue, but admitted, therefore of that there is no verdi&, 1b 
that there is no cauſe toargue it. But if the death be nor a dif- 
charge, but a reviver of a new'execution,. then. was the plea a kinde 
of confeſling of the: a&tion, as the plaintife: might then-have de» 
- murred': So the Court ought not'to judge for him howſcever the 
verdiCt be, except the Stat. of Jeofailes helpe the defendant, like to 
_ 9: H.6. 37. If indebt the defendant plead that he delivered his 
deed as his deed to be delivered upon condition performed,and not 
elſe; ſoit was not his deed, upon which .iflue being Joyned, and 
found not his deed, yet it ſhall be judged for the plaintifenpon tlie 

| matter appearing to the Court to be confeſſed,, | 


Now.. 


3 not ab- 

rgely, be- 

Nt. Kt Aath not ie h- 

rant, being avals chat maſt needs. often Roper 
therefare; fiiftiofexceutions I. generall, I'meane an execution. 


perſonall. perfonall,as 1 may tallchein, for debt : rid damage; for of executions 
Feall o 8 p n 


| mon Law:;-E/ogirby:the Scat.of Weſlin. 2.4 | 
ciend, by the. common Law: in treſ. v5 & armis being + diret and wit 
full wrong, Andby the Statute of 25. E. 3-inothericafes. , 

_ For,atthe caumon Law; uporvan a&ion'of the caſe ag inſt an Hoaft 
for goods loſt inthe Inne, or again the Sheriffs for ar efcs X<, no Capiat 
lay, 43:;E43-41-.60 42-afſe Pl 190 fort was but cpa ſometime; latea 
negligence, but not a wilfull wrong, = © #* 

. Fhereis alfo ſometimes execution of the body withoint'a Cpizt ad 
[aicfaciend. axwhere the deferulaatis taken; by Capil# fre fore, tt the 
King; which wasat@in caſesofmerewtoriy, of apotra Capes urlayar. 
for the King aſtetjudgement ;, Irv which cafes the plaintife may pray 
thedefendant in execution for his debr,or may reftfe it. - - 
...9 the forme of the Entry-ofthe prayer of thi pletnrifes in fuch'caſe, 
Bar by | — may —_—_— in execntion ont for” as peſts 
mMplic in taking the Capias efacienaum ſcilicer, an\Ehan for his 
EXecution [nburcleftion —_ reed op he cls A rn 
leRion of ali neither canithe land be takenfor atime, or for's Patt as 
Of writs of ex- the. Fiers face but it muſt be toralke 2nd) Gnallyduringthe life,” | 
nies Here Iwillconfider wothings. - ; 
oats fe. Firſt, where writs of execution beingned forth, doe utterly faile of 
effect. their cffe&, what is their conſequence, to ather writs of execution. 
Of executions ... N ext when they be executed in part, and not tothe whole demand: 
= their Now: touching the relation ofthoſe executions amongſt themſelves, 
0 pm: andcheir corteſpondency.. . | 
ItIcakoputa Cap. or Ficrifare-and'they take not effe&, . Tmay have 
one of themafter another, or an;Ekgis after Both if they fayle. 13. H. 7. 
I4147+ E3- 265 arid therefore thoagh H. 5. & 6, E. 6 ofcxecutors 
1531. asmy Brother Nichols faid, and- Fairefax. 15. H. 7. 15. beof 
Elegir, whether gpinjonthat aftcra {apias returned wor ef 3nventut, the paler ſhall 


it barres other | « 7. awoke ati - 
executions, Rave no, other execution, the lawitnor(s: BatifTrake'vur an Elegit, 


and.ctterit.of Record; andir beremened Nbitwittiont ffi&., Now the 
Queſtion'ts, whether FTberemedilefl& ; Ant in thisdiyers bookes are pe- 
remptory, that I am without reniedie, becauſtT have made ( fay they ) 
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oabeenterecot err oags ſy 'E \vndrarmnge—i oh 
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the plaiatife patyeiandy _—__ in Nom wr denyed; is, eek I 
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-And-fieftfaratthoritiexdicefaly ro chi polnr's Bil 9a E ibs: 
Juſgrmeteaſte Elegit taker forth, the xtra Merv © Wi fer- 
aScire facies was fued forth, and'upon that a\Capiat by 
—__ notwithſtanding the execution taken ##)apra, for it 
| rg: that Weſton. bei ing affirmative,cooke noraway the execution at c« 
mon-law. And: Zeſt bee underſtooabofan” Els  entered/of Rerotd, 
far otherwiſe there were:no queſtion SR "tt Ad" 45; E ;: 
Fitz. execution 4t+thoopinion/of Pierceyand Finchden-is,chat where- 
as ant Elegjv is taken outand nor ferved, t ay ems y have mieher 
execution. And 1, E-$.4: / when: Kicron i, that becaufean F/:g7 
pt awarded, avd-was returned in lik yet no:Cape couldbe awarded 
apiar: pre Five ferved.. Belknap antivercd, they world beatrifet 
de ol It ſeemes that/this peremptory ifue of the EleAjon entered, 
hath beene _ that theentrie of = times, hath otras 


NGoafharis 6-rkar'y there: "ER way prejucliced 
by ignorance: atas in facts or cafts;: and ehorefore # Ipkead' joyne = 7 
in my:;Rlfe; Imuft ſhow of whole: Keoifemont) Toe? fo-of Joynt 
ina ranger; |. 

Nextly, it is miftaken if it be received, that the elefign to 


% -% #4 ©, 4 


andrecorded, is:to betakeminan execation- of the very'writ of Elegic. - 

Now it is an execution of the land Ric. It he calond & ante wes; execys Executicns ſe- | 

tionem medietatis terre ec i: © ESTOVHIY Bac 05 verall upon : 
The words of the Statuteof W+.i2. = i2; 2s, thit it ſhafl'beih the 22<Bond- } 

Ele&ion ofthe plaintife to have awtit of Fieri favrto the Sh@ifF::tole- | ; 


vy. the, debtupon the:lands and: E hattells; of the Debtor, or cha —þ 
ri 
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Sheriffe ſhall deliver him all the Chactells, and one halfe of the lanÞun- 
till the debt be levied, out of theſe words I note, thatthe ele&tion 
18 applyed tothe Figri fac. as well as to the Elegir. A-gaine, thatofthe 
two, the Caſe of the Fieriface is thework, For it is Gd, that he may 
' Ele&thewrit of the;Fieri face but for the other that heimay not ele& 

the writ, but the land-it ſe{fe of the debtor, to hold till he be ſatisfied 
with ſuppoſed land to be choſen, for if there benene,' the choice is no 

ice zand the word Elegit is not the. matter, bur the A& of eleQion, | 

which isin both executions alike. And therefore ſee Mich. 17. & 18. 
Ties Pae3+40 Where:one-greazedireae [ces land, how 
ſaying pro ſe & heredibus, & thenthe grantordyed the grantee brought 
the 4; #f, Annuity againſt the heire of the Giaczos wil uh peared and 
imparled till next terme, and then the plaintife diſcontinued, and after 
diffrained, but made Avowry, and then the plaintife' in the Replevin 
- pleaded the writ of Annuitic in barre; whereupon it was demurred, and: 
it was. adjudged for: the grantee; for the perſon of the heire was not 
chargeable, and therefore the -Ele&ionwas void; and nouein law, 'and 
therefore per _curiam, though they had proceeded to judgement, in the 
writ of annuity gyet the land might till have beene charged. 

But now inthe ſame caſe, if the writ of Annuity, had beene brought 
againſt the Grantor himfelfe, it would have beene bound for ever,and ſo 


it would haye turned the rent Charge into Fee fimple, intoan Annuity, 


onely. for the life of the Grantor. So you ſee that the eleRion ſtands 
not inthe choice of the writ of Annuity, for that may be idle and mi- 
ſtaken, but of the Annuity it ſelfe, when itis in being. _ 

In Raviſhment of a ward, where the:Jury found the infant within age 
& aſſeſſed damages to one hundred pound, if he were not married, but if 
he were married, to three hundred pound, theplaintife could not have a 
double conditionall Judgement, although he conld not know whether 
hee were married or not, / and therefore hee was inforced to make eleRi- 
on, and yet it chuſe judgement of marriage, and the hundred pound of 
the Sheriffe, that heis married, he ſhall haveexecution for the 3 hun- 
dred pound, for the eletion of the marriage is voyd. 36. E. 3. F. Garr. 
$3-F.6.14.If the tenant in fee his heire within age,and the Lord receive 
of him his ſervice, in the life of the Father, yet he may take him in 
ward, after,the death ofthe Father-z .otherwile itis if he receive his ſer- 
vice of him, after the death of the Father, for there are divers things to 

make choyce of, not ſo before. ' WE 


Thus farre of writs of executions, that being ſued forth, faile of their 
£effe& wholly. : 


| Now of executions that have their effe& in part. 

If upon'a Fieri fat. thedebt be ſatisfied in part, the reſt may be ſer- 

ved, either by (apias or Elegit. 18. E.4..11 47. E. 3. 26. 14.H. 7.28. 

But in this caſe one had ſucd forth a Fier: fac. and before the returne ” 
praye 


he s, becauſe 
the wordbe 


Et 
"Ra there be land CY i ; ccherwlth; jd et qere if the debt 
chant, oh yeares and five 


be 40. dand a 
per ror Seder asto that i Rr, "the Elegic 
Lalles axiarheocherCaſs, wherenoching atallis tobe had. 

But if a (pics be executed, which is in Law ſufficient for the whole 
debt ; for (orpm ere I pm A 
all, you muſt take ir forthe whole 

+11; Now, tothe maine 

"Firſt, it isagreed on: all fes, hat whereas _ aha or fiers fac. are 
both executions and ſatisfa&tions to all _— and againſt all per= 
ſons, the' Capiac is a full execution, as the booke 22. aff. 43. faies ; buric 
Isnot. a perfe&t” fatisfaCtion i in nature to all purpoſes, and againſt alt 
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perſons. (0991039575 30033 £5 365M 
Now how, and to what purpoſes, andin what caſes itis not a ſatif< 
faftion, is the queſtion : ” 

Firſt, I agreecleacly, that it is not an aQtuall fatisfaRion, nonot be- 
*Tyeene the parties according to Hillaries caſe 36. H.8. 4x. whereone 
' was bound to fatisfie for that he had imbeſilled, and in debtu 

an-Obligation he' pleaded, that upon a ſuit for thoſe rpm rrp was taken 

in-execution for the da , and it was adjudged no plea. But this is. 
nothing to the caſe in queſtion ; for without doubt itis no ſatisfa&ion 
to common ſpeech, nor to a forraine plea. 

- But the-Queſtion i is, whether it be net enough for ſatisfa&ion in law 
-tothat very ſuit. 

ere, if an Executor releaſe a debt,or diſcharge one in execution, it 
ſhall be accounted in law affers as received. 

Againe, it is no ſatisfa&ion clearely, as to barre one to ſeeke a ſatife 
fa&ion againſt another, lyable to the ſame debtor damages. And there- 
fore; 29. H. 8. Brooke execution 132. 4-H. 7. 21. 20-H.6, 11. 36. H.6. 
47- 14 H.4. 19. and Plomfields caſe principally Co. lib. 5. fol. 8. 
Jonesand Williams caſe cited there, are all cleare law, and yet make 
nothing tothe caſe in queſtion. Note 4- E. 4+ 36. 5. E. 4:4 being all 
to one effec. 

Againe,I am of opinion, that iftwo be bound joyntly and ſeverally to 


me, andI ſue them joyntly, I may _ aCapias againſt them both, wy'o+ 
the 


but one ig 
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tons Banyerh, >ifances very Gridlaftior ene ragetaſthe Ne: 
rift Pow an eſcape of one, the reſt may be relieved upen +95 Ui 
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ow fi 


Te as by forgeand- 


pementofLaw; ſo ds a 
can have no other, noragaink ow heire, Or executor, forth eſe make but 
one parſon io law... 


For where the law oives three as fours kindes of executions not-alth= 
gether, bur by. way of choyce, whereofehe-Gipia 
and when.the body israken; ivisd full d bannotbe torpars, 
a$4 43a fperifer , onn=lfoeotitihlb tha kind of execution, andſo 

asf Wy Etharefias well as an-£/ry uſd no©the'very 
word &c. 


if the defendant had andwoodswh 


tooke the body,he madea plaine preferment of that execution before ihe 
others, And it<hey; came alter, they.prevented his choyce by. baſtwith. | 


expedition alone, asa greatadvantageinexecutions«s.-! 


And it isclpecially rg be neted,. the debtor hath-northie choyce - 


to by ut the creditar upon his execution; for-thenic had-ſome colone of 
on, but thechoyeeietgkeriby the creditor... If the party'in oxecuti-' 
onelcape of hisowne wrang, yet the plaintife cannothaboagainft hit” 
any other kinde of execution, nor againſt his executors, whereoftherea-- 


ſon is, becauſe, that where he hath begun, and choſen the body, he can - 
never refort to any other execution —_ the (clie-fame parry z*but the- 


reaſon is net becauſe he.hath an aftion againiithe Sheri rfo hath 


in the former caſe of ſfeverall execution againſt ſeverall c——_— by one 4 


Obligation, a3 well after as before the eſcape. .. 


And therefore, if hee take one in exeemion who eſcapes, hee hath - 
choyce to take. another, or ta get ſatisfa&ion from the She heife upon - 


theclcape. 


But now, as to theparty himſelſe, though he make an cſoph (which 
is. one. wilfull wropg) yet the plaintife can have no other execution 


amok bim. And if he faith he hath remedy againſt the Sheriffe,yer that 

taileg either by death,op diſability of the Sheriffe. And bythe ſame 
_- ea{on, that here is difference betweene the ſame-party and anotheri in 
caſeof eſcape.: I hold it nach more reaſonable of death 4 1. aff: Pl. 15. 


One in.exceution for debt eſcaped, and-the Sheriffe dyed, whereupon 
the . 


aut the very;poiat, 'f thatat Gapienet/co bs fon 
nn Name batin-fallf@« as 
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and Staple : and Recognizancesof that nature,which is by State law. 


plambſs whklity-exonicloy ta 
ecp pil, nao 


There is no c: 
now whe anew 
wh benicoſthis to Toged: the defend; __ he 
charge upon the Sheriffe who conſented not-to' the eſcape; whomrhe- 
ininc{ Og: by wang whe" Af iſt the' party” 
": Therefore there cart be ioecderreaot/of that politicn, ii thatthe 
Capias excomed,andthe body taken,ftops as a himall other execu- 
one! on "na 94 tha confignnyen otit, which isthe aKion of debts 
or caſeupon the " 
' Nowinthe principall caſe, all Ce ke derationn move wah | Jah 
are without cx wry rae rms ot eh 4+ 
in no faulc, and to fatisfie the pl by ths owne Che 
hath had the fall effe& ecaly, that is, his whey. $72 
ke is Prerogative tothe: King, to have execution of boy; tatvand | 
not communicated to the ſibjeR, but in-caſe of Stat. {Merchant 


And therefore the caſe pat in Broomficlds caſe ; That where the party 
wat taken in execution upon a Statnte and dyed. and yet execution was 2, IR 
had igainſ goods and lands, after isnothing in this cafe; for they were 
all due at the kcſt, and therefore might” be taken at orice or ſcyerally: 
Butifthis opinion ſhould hoſd a man, OT with a 'Capias, may ſue 
npondeath, to andwith a Fiers fac. or Ele | 

Andfoif many be found, and all liens in execution, upon the death 4« Reaſor: 
of every one a new execution ma be againſt the executor; which 1 1s ab $rarurum eft 
ſurdandfull of mifchiefe, when the platntife tooke him iti execution, as omnibus ſemel 
he choſe that- his deſt remedy, fo he could not but fore-ſce that he _ mots" + 
dietmder his hand, fo it was his folly to chooſe that inde of execut 
which was execatjo caduce. 

The herior by Law is optimum animal in roi veritate, bir if the Lord 
will, he winter the worſt, And as it was fill by a father that loſt his 
ſonne in battell Nevime genmiſſe nortalens, ſoherePFofter may fay, nov: 
me cepiſſe mortalew. 

Now, fince the execution of the body ſtands as a'{atisfa&tion betweene 
the ſitne partics while the party __ —_ is no fare, but that the 
party 
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party yeeldin, pevpgmion, adendinghlateinis 40d thenddr as: 
"The example Cepting it,and-io both agreeing upon t,it ſhould make a finalldiſcharge 
ofthe fellow touching himſelte; for it mk truely ſaid, that the defendant is. in 
eng 2. Fas _ heing not able co pay; his debcinſtantly heyeclds his bady 
made hisſait- and lands, and goodsjif he bave any,by the courſe of Law and his credi- 
CT Ar, tors choyce, and endures with patience without flight or eſcapeafter.the 
will pay.thee credicor choſe his body: For,it is infancy,to fay,the debtor on to-pay 
all. his debt, for the law: muſt be the. ſame, whether he were: able or: not 
to. pay; th: error that ers 91ont ot Shue on 1141361 
6: Reaſon, | And. of all executions, that: of the body is in hw eſteemed the beſt, 
and moſt forcible, and therefore, 7. H: 6. by the opinion of Cotiſmore, 
it two Executors have Judgemenc, and: the one-pray-a Cepias; and 
the other a F:eri fac. the Capias ſhall be awarded as beſt for the Teſta- 
tor. And the common law gave not thatexecution, as being too.bard.and 
heavie, but onely in the caſe of wilfull wrong, vi & arms, for which, 
none was thought too hard; And therefore, Barons were not oy to 
it,but upon great contempts; and yer,fince the Statute, 25, E..3, though 
they ba notdpedaliy exempted. ood hers 

hough the plaintife have no ;dire& intereſt \in-the > "rn 
ward or villany to buy or ell it, yet he hath intereſt-in it for liberty or 
reſtraint by ward, till he pay #/timum quadrantem in ſalva & artta cuſts- 
dia. Reade the caſe in the 4, Chap. of theſecond booke of Kings, the 


», 


creditor.would take the two ſonnes-for bond-men: - Ts 
-  Although:intreſpaſſe 94 & armivatthe.common law againſt a Baron. 
a Capias lyethnot, nor after by the equity of the common law upon the 
Statute, becauſe the eſtate ofa Baron is intended ſufficient,;ycr 1 1+ H. 4+ 
15, in h»mninereplegiands, againſt Dame Spencer a Peere of the Realme, 
for toa "We". born, it was granted,becauſcit was an bigh injury to 
the perſon whom ſhe cloyned. 'Allſo the common law holdeth the body 
the greateſt prey and higheſt coercion... +4 ' 4.o0h ! 
And the reaſon is apparent for as' Chriſt faith: The body is of 
more worth than rayment. And as it is ſaid in Job, Pells pro pelle, 
and all that a. man hath hee will give for bis life, but couch his fleſh 
or his bones, &c.. rr 63CT'Ss 
Now impriſonment toucheth both in./alva & aria cuftodiz. Now 
It is more fit touching the caſe that is agreed, 1.4. H. 4:4- 15--E- 4-10. : That where ' 
compar = r a man takes diſtrefſe for a rent, and'upon a vowry hath returne irteplevi- 
goa ey ſable, that if the-beaſt die in the pound, that now he may diltraine a 
tion by.feri fac, DeW,and this ſhould much convince the.caſcin queſtioR : He that lookes 
and d Jing, neere. unto. it ſhall find it nothing like ;, for beſides chat, there 1s no'coim< 


though rhere pariſon betweene the body of a man and a beaſt, touching ivalua» 
be a property 


=_ tion, and ſo touching ſatisfa&ion, it is to be noted that the ſumme 
which is not 


in the body of ®f rent. or the valuation of the damage is nos adjudged to the: A- 
ofa ficeman. YOWant in the Replevin, and then the beaſt takenÞy him in exerution 
= as. 
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were be- 


60, Anne W., iltams 4 ainſt Edmond C ul loges., Scire fac. 
and Conſtance his Wift. 


TI Mche. 43. Elix, Rot. 88. Anne Williams brings a Scire fac-2gain(t 

Edmond Cuttoyes, and Conſtance his wife, Adminiſtratrix of Ri- 
chard Lambe, to haye executionof $8. pound debt and dammages re- 
covered againſt Lambe. The defendants pleaded; ' that the plaintife by 
Capias at ſatisfaciendum, had taken Lambe himſelfe in execution, in A mandyesin 
which execution hedyed, and demanded Judgement, and then demur- execution his 
red Hil, 4-Jare It was adjudged againſt the plaintife inthe Kings Bench, 2dminitrators 


A - are no _ 
. : o | C e. 
Gr. Spicer and Reade, Trin. Terme C—_ . 
Ti L Perjurie not 
Ann. 13 .Jac. Regis. +10 


- aſter Spicer was ſentenced in Starchamber, at the ſuit of Thomas _— A. 


Read Eſquire to 400. pound fine, for that he had taken Oath be- 
fore Baron Snig, according to the order, taken upoti'the Cammiſſion for 
defeQive ticles, That I. Spicer his father, was ſeiſed ofa mannor of ſome 
eſtate of inheritance, it his Majefties title hinder not,. whereas in truth 
the mannorwas the.ſaid Reads,and ſo obtained the letters -Patents from 
the king. but this was puniſhed, not as a dire&-and judiciall Perjury,but 
as a miſdemeanor-in abuſe. of the Kings gracious Commiſſion tothe | 
difturbance of the poſſeſſions, which was inſtinued and appointed for 
the quieting of poſſeſſions, in ſupply and imitation of the Scatute of 32. 
H. $. cap, 5+ whereby. men are forbidden to buy and ſell Tithes, ſaving 
ſuch as are inthepoſicfſjan of the lands, And becauſe Read the plaintite 
had beene ſacd and troubled by colour of his-new Patent, 100. markes 
damages was given to him, and the ſentence ordered to be puniſhed 
through the kingdome,. 


RT” ; 
LG 
y *s : = 
- 4 F. + 
. . 4 % 
y 1 < 7 2. 28 
" ſtr eſſe, 4 : , MY 
ur #4 b 
* 8 : ? E Xs < [i 
"# 
” 


[- 
| 
4 
| 
| 
J 
7 
| 
{ 
! 


OO RIO Pr a tres, : 
» 4 : \ & * "1," 
_ "TW 
Oe OY". bs Ls, tC j 0 w_ f % " þ * 
: , : SENT FAS y TE Ont TTY NE NN - TY ORF. ” co nniee Fr $ Vat eds ARK. ; 
he As cf 0s + 4 ed. va wha 3.50 par: 1 212 MI, de Wein oo . p ' $6 68d Hd TIE: 41, 44 56 
: SHOPPERS WNT IH Ore Pe one hs HET ES ELDEST Tens In OY 
«F+: - WF: © 98 Ws F , by : 

- i i n, » = 
” »» = 


bo”. Wt; A, SÞ5 6k! (Bs Lym con frch © tl 5 : rf 129. Pts TP L342! 
Ea an. Gy, Parks and Percivll vers Byanrendrfe 


" Pu 
CSE < X X# 3A 4k 
2 
. DF ” 
* 
- 
;-3 
- 


ivate proces" FP Ugh Evans an underſheriffe « *pnic doth rs, \ erefin dat 
ri Foe FF Gli oOP ark id Perch word Soi OReRe 0 te 
Sheriffe fined ſuit of one Bracklesbury againſt one Porter, who lay int © hoaſe of 
for outrage in Parke, eame and knockt at Parkes doore, whereupon Parkes witecame 
"tithe P!2 to the doore, and opened ita little to ſee whowas there, and they pre- 
; ſently with their (words drawne rifiin pon ber whether {hee we; 
or No, and bare her downe and brake ope 
Porter lay,and brake alſo Perciralls hc 


nuher doote, where 
ng to ito get jnltru- 


FL 
a 


ments to breake doores withall, and did hart divers fa the aſe And 


my Lord [chiefe Baron] and [my ſelfc] held the firſt wee Fry 


for the _-_ of thedoore was occafioned by them by craft, and then 


they uſe 


- 


the violence they intended. A 
Star-chamber 


* 63. Barrow againſt Lewellin, 
Libell by privy 


letter to the Aul Barrow preferred a Bill inthe Star-chamber againſt Manrice 
party himſclfe, #* ; Lewellin, for writing unto hima ſpightfull and reproachfull letter, 
which being brought, itappeared to' the Court, that it'was ſealed and 
_ delivered'to; his owne bands, and neyer otherwiſe publiſhed.- And it 
was reſolved though the plaintife, in this caſe could not have anaQtion 
of thecaſe; becauſe it was not publiſhed, and therefore could not be to 
hisdefamation, without his ownefaultof divulging of it. And' all A&ti- 
.. ons of that kind doe ſuppoſe in audit quamplurimam propalavit, &c.- 
©. Yetthe Star<hamber for the King,doth'take know! f ſuch cauſes 
and puniſh them, whereof the reaſon is,that ſuch quarrellous letters tend 
to the breach of the peace, and to ſtirring of Challenges and quarrells, 
and therefore the tneancs ot ſuch evill, as-well as theend are to be pre- 
Falſe impriſon- yented; + be > "\s Tp a. 
Co. B. 64. Martin verſus Marſhall and Key, 
—_ Artin brought an Ai Falle i priſonmentagainſt Marſhall 
Chancery at rem brougnt an Action Or IPTILONMENT agarnim val 
Yorke whe-- Min Key, who juſtified and faid, that Yorke was a Citie by pre- 


ther it may be ſcription incorporate, by the name of Major and Alderman and Comu- 


by p relcripti= raltie, and that they had had timeout ofmind, a Court called achan- 


cery, Court for all cauſes of equity ariſing within the Citic, betweene 
Citizens, to heare and determine by bill and anſwer. And that the May- 

or had alwayes uſed to dire& precepts to ap ce and contempt of 
orders, and tg,impriſon for contempt of orders, and to proceed agcor» 

ding to the courſe of Chancery ; and then ſheyves that one Marſhall the 

? now defendant being then Mayor,and the Aldermen and tells.the effeR, 
whereupon the defendant being ſummoned, appeared but conl{d not 
anſwer. 


would 


£7 OA 


inſt him, thathee ſhould 
| y. refuſe to an- 
Key the other oo 


L OPet} 
handli 


but you. . 


's in 
the Courts of Common Pleas, | 
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Hobarts Reports. 


levin by Arundell againſt two for raking his Beaſtat h 
| in Southwarke;, one of the dete: aded mou 


- Viſne from | Juba 


” _-. © twoplacesin 'F on 
” - reſpetoftno ||, whereupon ifſue wastaken, the other pleaded that the place lay” 
WE -: Glcndns pe the Pariſh of S. Olave in Southwarke, and wasthe Frechold c thy 
| not rune the Schole of S. Olaves, and ſo made cognizance. Thy 
 plaintife replyed, claiming a way over the place, to another place in the 
lamepariſh, and ifuetaken nthatpreſcr! PRI on! empilgtog 
was awarded for triall of both ifſues from Southwarke and the pariſh of 


S. Olaves It was accepted that it ſhould havebeene only de vicineto 

_parachie, becauſe the place appeares to lyethere, and therefore that was 

the neereſt vere to the fa. But the Court ruled the ves. well, for 

th it ought to have beene ſo, if both the defendants had joyned in 

the plea of preſcription, becauſe thatthenthey had both agreed that it 

had lien in the Parifh, yet becauſe the one iflue ws not. cepit to the 

lace, as it was laid in Southwarke generally, and hc wasnot bound by 

bis fellowes confeſſion that it lay in the pariſh, and there was but one 
ver. fac. therefore that muſt fit both their caſes, which was to have it 
both from Southwarke, and from the pariſh in Southwarke, and itwas 

alſoruled that it is not to be ſhewed that the Governours were 0+=v wh Po-- 

: rated, for it (ball be preſumed by the plea, 19 H. 6. 80. though 20 E.4. 

po hewing WPEre one brought by name of Alderman as ſucceſſor, for a ſucceſſion 
the creation Of one perſon of chattels will not be preſumed without ſpeciall obliga- 
of it v9 E-3. tion. But incaſe of Abbot or Prior, corporations are knowne inlaw to 
19.cap-ſubdean reſt in. one perſon aſwell for chattels as inheritances, for otherwiſe Bi- 
= 6,541 uy ſhops, Deanes, Parſons, Vicars, and the like cannot take obligations to 
10 r6gh n ;.4, chemand their ſucceſſors, but they will goto the executors. And Lif- 
x9. probs ho- ney in the Habeas corpus was made Liſtney to agree with the verefac,. 

minibus. though the-true name was Liſney, becauſe they ſound ſo alike. 


Replerin, 66. Johnſon verſus Throughgood, Trin. 12; 
' Goldborough. ; | Jac. Rot. 1734» 


i þ a Replevin by Tohnſon againſt Throughgood, ifſue was takenwhe- 
ther one and all whoſe eſtate he had in a Mannor, had uſed to tether 
Fleticn in if. *ÞEir bores to ftakesin a placecalled the Brook, ab & poſt feſtum Pent. 
"67" ſundry 4#9natim, and the yerdi& found that they had uſed to doefo in viyil. 
formes. Pentecoſtes die Iune ſeptimana Pentecoſtes &- poftea ad (uum lit itum annua- 
Preſcription timer. And it was adjudged for the Parſon that did preſcribe, and that 
to tether Hor- rhe yerdift did maintaine the preſcription as itwas pleaded, becaulſe ir 


ow was more large, and alſo gavea choice. 


Plea of Cor- 


67. A 


£X.then the plainai 


Coroners, w 


not as well be left after it is granted, as before have beene required at 


Nextly, whether this be nota mifawarding of roces remedied by the 
ſtatute of Icoffailes. | EG OR IINN | 


; 5087, 0 _s | , rr 4 7 | 7. TY 
68, Greene verſus Armeſteed, Trin, 12. Tbs 
| Iac. Rot. 1703, | 


TX treſpaſſe by Robert Greene againſt William eFrmeſteed for lands DeTiſe land 
| LinClay, the caſe was thus, That Raph Greene had ifſue William, and yocchun 7 * 
William had iſſue Robert, the plaintite, and Thomas his younger ſon; much for him 
and being ſeiſed of theſe lands in Clay, and of certaine lands in Stukey,jand then B 
did make his. will concerning the ſame as followeth. Item, I will thar may fl! the 
William Greene my ſonne ſhall have my houſe and land in Clay for the others 
terme of- his naturall life; and then to remaineto Thomas Greene his 
ſonne, .except the ſaid William Greene doe purchaſe another houſe 
with ſo much land, and fo good in value as the faid houſe and land in 
Clay, for the ſaid Thomas his ſonne, and then the ſaid William ſhall 
ſell the aid houſe and lands in Clay as his owne. And the ſaid Thomas 
Greene ſhall pay or cauſe tobe paid to his filters 1 o pound of good En- 
gliſh money in forme following, that is to ſay, to each of them 20 ſhil- 
by theyeare, untill the ſaid ſumme of 10 pound be fully contented and 
Faid to the ſaid fifters. | 
Ttem,71 give my land and houſe in Stukey and elſewhere toRichard 
Manſer for terme of his life, and then to remain to Robert Green andthe 
heires males of his body , and for default of ſuch ifſue to Thomas, and 
he to pay 40 pound to the children of Robert. The only queſtion was , 
whether Thomas under whom the defendant claimes, took a fee-ſimple 
inthe lands of Clay, or but for terme of his life,and William purchaſed 
no other lands for him, and both Williamand Thomas aredead, and 
it was adjudged without difficulty that he took a fee-fimple after the 
death of William; for though the firſt words taken by themſelves would 
have given him bur an eſtate for life, yet the word [purchaſe] in che _ 
con 
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fecond chuſe imports in a w 


_, the 
land in Clay avhis own, that is, hehe havepowerto fe her 
8 norbefore. Whereas it ThomestooF aneſtate'but for life, hemighe 


have fo1d thein before av his'owne, | 4x 5 
- 'Againe, he was appultited to''prire iter hooſ&andland of as 
valae (not yeardly valud)as the ho ndin'Clay, Now the 


vakeof rhe land isaccording to thevalae ofthe whote eftate. And fo 
it is appareet that the me2ning was, that the one ſhould haveland of 
pa value and<eſtare ue the other.- And that appeared alfo in thathe 
was to pay the tenne pound howſoever. And it ws mged, + | 
payment. of 'tenne pound, did alſo inferre a fee fimple, which was 
cleare, ifthe wlll be underovd, thathelhould pay his twenty fhillings 
a yeare, from the death of the Teſtatorbefarchis cſtatefell in poſſefiion. 
But becauſe I rathertake the meaning otherwiſe, the paying of twepty 
fillings 'yeavrely, could bee no: patl{iine/ him, becauſe if his eſtate 
' ſhould ceaſe, he would ceaſe higipayment, otherwiſe Hhehad beenc wo 
pay his tenne pounds at twice, but yer it would havermdethelegacic 
of rwenry ſhillings a'ycare anto the dati uncerraine, which the 
teſtator made certaine, for otherwiſe he would have ſaid; that he ſhould 
have paid it by twenty ſhillings ayeare, if the eftate'cametohim, and 
they dive olong. Andforthe otherclauſe it was hokden'clerrely, that 
Deviſe ex- Uthough it ſpake of the lands in Stakey, or elſewhere, that{celfewhere] 
prelſe ſhall Cari never extend tothe lands in Clay uponalltheparts ofthe Will, as 
not be altered hafore, though hee have 'no Jands but in Cay and Stukey. But the 
bydoubtfull word {elſewhere}; ſhall be rather ſurplaſage and void, then by ſich a 
Ag looſeword to alter alarpe, plaine, and particular deviſe before. - 


69. Coke- verſus Tenor, Treſpaſſe. 
Rzleaſe to one | 


weſpaſſe or þ Gr Cock brotight an a&ion of trefpalle againſt Kenelme Jen» 
diſchargeth - nor for breaking his houſe at Dunmow , and beating him thelaſt 
all., day of Oftober, in the tenth yeare of the King. The defendant pleads 
that he together with-one Robert Milborne in the time of the treſpaſſe 

ſuppoſed, did joyntly breake the pjaintifs houſe,and beat him, and that 

afterwards, on the thirteenth day of June 11 Jac. R. theplaintife did 

releaſe unto the ſaid 'Milbourne by his writing , which the defendanr 

fhewes in Court, all a&ions reall and perfonall, &c. and averres that 

the treſpaſſe whereof the plaintife complaines, and which he and Mil- 

bourne did, eff wma & readers, & nonalia neque diver ſa , —_— 

| plaintife _ 


iodaetba fork tn hes 
afſors, therecan be but one farisfation; 
'Antastos 


tife may ma the . | 

forisfaBtion n hecan take no more, if beerequiretwo,ar andit. Quere will 
90; Ledſham againſt Rowe and ugge, 1; Co. B. 

— Bo Treſpafſe. 


, . Penive fac. 2- 


Yom Ledſham brought an aQion of treſpafie, againſt Toh ns 1d tri- 
'& Roweand Chriſtopher Mudge, for imprifoningof hin five dayes, andum exirum 


Tohn pleaded not guiley for foure dayes whereupon andtotheo- where there 
ther y oo Se on ran Swrattnc tp another iſſue, and then Chriſto- 7 T divers 
pher divided his Pleas in like manner into:two, whereof thelatter wasa 
juſtification and thereupon iſſaes taken, and then foHowes the Award of - 
the Yer. fas. in theſewords, mags 1p trianduns tamexitums iſtun quam 
! preditiun Thoman &-prefarnum Tobav. Rowe ſuperius mentionat, prucopti 
} efvic. ere, Andit was excepted, that this Award was inſufficient, as 
| being uncecrtaine, and couldnot be applied toall, though the Jurie had 
given yerdi@ for all, but it was ruled good, becauſe exitzz may reſpe- 
Cively ſerve for all, reddends fingula finguls. 
The caſe was in the County, that there was a pariſh called Aſton, and Church arid 
a pariſh Church there ; there was alſo inthe paciſh a Chappell called hows L/-1 
Caſtle Bermidge Chappell, and a certaine precin& called Birmidge, | ene 
The inhabitants whereof did reſort tothe Chappell,and there married, 
Chriſtened and received Sacraments and ſacramentalls, & had Chucch- 
wardens there,and a perambulation there of ic ſelfe, but they buried not 
there, but at Afton, for the Parſon was appropriate, and the Vicar 
found them a Curateathis Charge, to ſerve them at his Chappell- Now 
the Church of Aſton being indecay,the parifhionersof Caſtle Birmidge 
were taxed towards the reparation thereof with the reſt of the Pariſh of 
Aſton,and obtained a Prohibicion upon ſurmiſe,that there was a Chap- 
pell parochial], they alone had uſed time out of mind, to repairethat 
at their owne charge, and by reaſon thereof had beene diſcharged of the 
reparation of Aſton.Church, yet in _ prohibition, they ye” 
| | 2 they 


pu 


It is in the 
diſcretion of 
the court, to 
deny a proh'- 
birtion- 


+- 


acts Fas 
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they were withinthe pariſh of Aſton, and that they bees there. Now 
motion was madefor a conſaltation, and diy giveri to both parties,and 
being heard it appeared to be as before, (aving.that there was ſhewed on 
the behalfe of Aſton two ſentences in the Eccleiiaſticall Court, one in 
the 16./0f-Eliz. whereby the pariſhioners: of the Chappell, | were ſen- 
tenced topay towards the reparation of the Church, and anotherin the 
30. of Qaeene Elizabeth, whereby they were ſentenced, to beare-the Of- 
fice of Churchwardens, at the Church of Aſton, And now where there 
were five ſentences on the contrary, on the behalfe of the. pariſhioners 
ofthe Chappell, they were all by appeale diſannulled. ; whereupon the 


Court'awarded a conſultation, for thong the ſurmiſe were matter of 


fa, andtryable by Jury, yet it1s inthe diſcretion of the Court to deny 
a probibirion, when it appeares unto them that the ſurmuſe is not true, 
eGectally-in a Caſe of this nature, when the delay of reparation may 
turne to a finall decay of the Church, and the intollerable charge of the 


Pariſhioners both in repaicing and amending the fame, for the ſuit in 


- this caſe had coſt already( as was faid):three huddred pound. Now it 


Caſe... 
Calling a man 
'Theefe after 3 
parJon gene- 
ra)}l or ſpeciall, 
5. Calc. 


was apparent to the Courr, that they were to all purpoſes, part of the 
Pariſh of Aſton; and therefore de Communi Inre, were lyable to reparati- 
onwith the reſt ; For though they had this Chappell for their eaſe, yet 
they might reſort if they-would;tothe Mother Church, and the .reſer- 
vation of buriall was a _—_ to the old righe, an1no donbt butthe Vi- 
car might ſerve them as Parſon of their Chappell, as well as his Curate 
heretofore, fince the proofe lay on their ſide of their diſcharge, and ſo 
much ſhewed to the cancrary.on the other ſide, and nothing of theirs, 
fave only an Acquitance in the 11. yeare. ofthe Queene, that forty 
ſhillings was reccived of them as of Benevolence,and not of duty, made 
by ewo men Colleors for the reparations ; which moved the Court 
nothing, becauſe the folly of two men could not change the right, 
nor bind the Parriſh. And the ſame Acquitance appeared to have beene 
pleaded and over-ruted in theſentence, inthe 16. yeare-ofthe Qyeene. 
Therefore the Conſaltation was awarded as before, yet it was holden, 
that if two Churches parochiall be united, the preparation ſhall be ſeye- 
rall as before. And in theprincipall caſe ifthe menof Caſtle Birmidge 


had been time out of mind-diſcharged of the-repaire of the Church of 


Aſton, the prohibition might have lien, 
71. Cuddington verſus Wilkans, 


C LEddington brought an a&ion of the caſe againſt Wilkins, for cal- 
ling bim Theefe ; the defendant juſtified, becauſe before time hee 
had ftolne ſomewhat, the plaiatife replied, that ſince the ſappoled felo- 
ny the generall pardon in the ſeventh yeare ofthe King was made, and 
makes the uſuall averrement to bring; himſelfe. within the —ait 

| | eres 
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Whereupon:the defendant demurres ; ſee Stamford' Place. :Corone 180; 
That ita Tnanarreſted for felony; breake Priſon hee ſhall looſe his bat- 
taile, but yet if the King pardon him. that: he is; reftored/ p/a. (orone 
281,1.E-3-a Corone 54, 2. E. 3. ſo herethe felony is by thepardon 
eine. 247 arvnly. arlio Wow dE. 
And intheend this caſe was adjudged for the plaintife, though ic 
may bez he knew hinvnot to be within the pardon, Gr there is no cauſe. 
to pardon idleand injurious words ; But perhaps if he had arreſted him 
for the feloay after pardon, it might have beene excuſcd if hee knew ir 


by 


not, becauſe it. is anaR of Juſtice." |, 
5 2 h Worthington verſus Garſtone, 


ME 22, & 23, El. Rot. 378. William Worthington brought 
na&ion ofthe Caſcin;the Kings Benchagainſt Iohn'Garſtone, | 
and declared, that where hee at the requeſt of the defendant, did ſollicite Solliciees 
and profecute an ation of treſpaſſe, betweene the ſaid Garitone plain- roo Ss 
tife, and Iohn Saunders defendant -:- The ſaid Garftone did promile to on for a 
pay tothe ſaid Worthington one hundred pound: ; the defendant;plet- ſumme __ 
ded, that hee madeino ſuch, promiſe, and it was found for the plaintife; ſc for folli---. 
and afſefled dammages to ſeyenty pound, andit was: alleged in-Arreſt of 5» 
Judgement, that the ſolliciting and proſecuting ofanother mans ſair, 
13.not lawfull for any, but for an Attorney, or Counſellor at law; Bur 
the Court. did agree without argument (:Wray: being abſent)+thatir is 
lawfull tobe @ Sollicitor, if itbenot for maintenance! )! 7 11s 167 


73. Tobn Richards Verfus Math, Carvamell. Co. B, 


Aſſumpfit. 


| Kings Bench, 


Ill. 12, Jac.Rot.79go0. Tohn Richards brought an Aſſumpſit againſt 
Math. Carvanyell an Attorney of the Common Pleas, And de- Brownlowe: 

clared chat-whereas he had informed in the Exchequer again(t one MH qc. yn. 

ton:for ingrofling of Corne. And already for tryall, that the defendant necefary. 

in Con'ideration,that the plaintifeſhould nor proceed in this wyall,but 

ſhould defiſt fromhis proceeding and ſhould alſo deliver him a note of 

his Coſts and' Charges expended'in_the ſuit, did promiſe to pay him 

ſuch his Charges expendedin theſuite at the plaintifes firſt comming 

into Somerſet{hire, and then laid the performance of the Conſideration 

on his part, andthat ſuch a day after, and before his a&ion he came firft 

into Somerlet{hire, that is to ſay, to Taunton,. and yer the defendant 

paid him nt his charges being ſis pound od money, which hee had dil- 

burſed and made knowne unto him, by his note delivered {as aforelaid) 

And upon No» eAſſpfit, it was found for the plaintif; And it was faid in 

Arcett of Judgement, that the plaintife ought to have given noticeunto 

the defendant of his firſt comming into Somerſetſhire, becauſe ir was a . 

M 3 thing. 


thing lyingbeft in his owne tiotice, and:thatalſo becauſe the defendane 
undertook not the payment by: bond, butby aſſumpſit only: And'to 
this Opinion: Warburton agreed. (IMs TT 


74. Pr iddy Verſus Maſſie. Ejectione, | 


Ven-fac. forme | 4 N Fjedtione firme by Priddy againſt Maſſie. In arreſtof jodgement 
amended:  ZA\ after = verdict, it was ſhewed thatin the vox. fee. the conclufion 
was, Er babeas ibihoc bre. omitting nemina jurmtoruww. Allo whereas 

LS ment One was put only tales, the title of addition was momina juratorums, &c. 
- cancot be of-. 0d yet Judgement was given for the plaintife, for the ver. fac. is war- 
the roll. ranted, and manft be amended bythe roll, and then other exception is 


nothing. * of | 2 ENG 
Pa.» 7S« Leicebier againſt Sir Willian Reade, 


Eiceſter broughtan ation of 500 pounds debt,againſt Sir William 
DLSRecade, as Executor, in London, ds bonis teſtatoris, and 5 pounds . 
damages, de bonss propriis, f non, &e. upon fiers fac. into London, the 
Teffuun off Sheriftcs.return that he had waſted the goads,andthat he had ho goods 
not waranted of his-owne. - Whereupon Leiceſter took a Fiers fac agiinithiminco 
by the roll Dacham, de bonis propriis, and the writ was quod teftarum eſft,that he had 
goods there, but indeed there was no 7eftarum on the Roll, nor warrant 
tor the Writ. Whereupou a /#perſedear was awarded, and an execution 
upon the writ madeby fale of aleafe diſcharged. - And it was acaſe of 

great extremity proſecuted by Leiceſter againit coaſcience. 


Bronnlew. @—@—= 96, Sir Richard Lovelace and his wife 
| _ © againſt Arthure- | 


Ich:6. Jac. Rot. rooo. Sir Richard Lovelace and his wife, brought 

New bond gi- an ation of debtupon anobligation-of an 100 pounds, made to 

ven diſcharg- her, when ſhe was ſole, forthe payment of 52 pounds 10 ſhillings, by 
eth not ano- 

or. Arthure the defendant, who pleaded atthe day of payment 52 pounds 

- 10 ſhillings, heand ſuch an one, his ſonnedid make another bond of a- 

nother 100 pound, to the ſaid wife, being then alſo ſole for the pay- 

ment of 52 pounds 10 ſhillings at another day, then to come in full fa- 

tisfaQtion of the 52 pounds roſhillings, and that ſhe ſo accepted it, 

whereupon it was demurred, and I for the plaintife, for it was 


holden no fatisfaftion atualland preſent as it ought to be. 


77 Rawden 


R v i a | : L 
1+ "ow, Rawden Verſus Strate/ 0 
BW Teck abba | Ff4 eas ore re -271 1ctere yg 

MMR. 13 Jac Rot- 2011.” Rawden brought as 

and ſo accep ; burthe plaintiſedif nor flemuree hes whetber + 
upon'the ple accepted, &e. Andby ver. amount ro yet 
didt it was now found againlt the plaintife, Andyer Vhitzon Gurrhe 200m 
phintife prayed judgement, bocarſethe new bond w 


on was brought, and thea8isn ir ſlfe wasdenied; butiasigood 
feſſed, and the plextodifhargeit was none infaw. 'And-tefenbled: 
tothe caleof g HSifo:37. bat it was ſaid onthe other fide that by the 
ſtat. of 32 H..$.. of Iepffailes jadgement ought to be given for the defey- 
.dart;atcording vothe yerdi&Q. Notethat thecale was miſtaken, forthe 
plaintife was nonſuit before verdi&. | Wis REaLpe 
78, Boothby verſus Batly, 
JP Oothby an Executor of Gilbert, brought a Prohibirion againſt - 
I Baily and his frmiſe was, that whereas Sir Barnard Wherſton 
was feiſed of thEManor of Woodford Hall,*and'that hee and thoſe 
whoſeeſtate he hath inthe ſame, had uſed time out ofmindto have a 
peculiarPew fnthebody of the Charch, & that the defendantby ſuit tn 
the Feelefiatticall Court, ſoughtto diſpoſſeſfe them! ofthe fame. 
 Andbytheopinion of thewhole Coyrt,this was no ſifficient ground 
of Prohibicion, forthongh the Church and d omap weve beinlaw the 
foyte and freehold of the Parſon, yet the uſe of the body of the Chareh, 
andthe repaire and maintenance of it ts common toall the pariſhioners. _ | 
And for voyding ofconfuſion, the diſtribution of ſeats and charges of [be Cour 
| repaire belong ro: the Ordinary, and therefore no man can challenge diſcroicn of. 
=. a peculiar feat withont a ſpeciall reaſon. 'But if it had beene preſcnbed, convenience of 
that Sir Bernard Wherſton,&:c. had uſed time outofmindeat their one= things uncer- 
ly coſts to maintaine that Pew, and had therefore had the ſole ule of it, ine. 
f the preſcription-might have Rood and had beene warrant for a Prohihi- Te due in the 
| tion, though the Pew were in the body ofthe Church. And ſo it is in body of the 
the like caſe of an Ifle or chancell adjoyning to the body of the Church Church. 
upon the ſame difference;whether it have been maintained by the whole 
Pariſh, or by ſome particular perſons, like unto the reaſans of a Chap» Aﬀampfit.. 
pell of caſe. * Afumphe to 


m9. Auf verſus lervoyſe. give bands for 


11 pound, not 
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Rin. 13. Jac. Rot. 2180. John Auſtin being within age brought L0. | 


an Aſumpſit by prochein Amy,againſt Jervas, and declared wheres y, caſe, 
BY ag 


Oey. - + RY Iv 5 v5 = >. 
Ny a LGC BE: rt AR. « 
ho Re Eee to ann Dd PE CE Las £ 
3 Ce ER Sr eh) ee 0: MET a3 
5 Wn TY - 
. 


 Hobaris Reports, © 

as he bought of the defendanta Horſe for a piece of gold of 22. ſhillings 
. paidin hand, andfor Vedic dcerto ts Laid eethe Jegth or, mar- 
riageof the ſaid John for which he ſhould become bound with ſofficient 
ſurety by their yotng Ons. | The defendant in conſideration 
thereof promiſed to deliver himthe Horſe when he ſhould: berequired, 
and ſaycs afterwards, he offered to: become bound to him, but ſayes nor 
by his writing Obligatory, with a ſufficient ſurety for the payment of 
the ſaid 11. pounds (as aforeſaid) but yet he hath not delivered him the 
Horſe, though he were required, Þ | 
The iſſue 10» aſſumpſit, and the verdit for the plaintife. But he moved 
not to have. Judgement, for-be. ſhonld have tendered the Obligation 
ſealed, he ſhould ſet downe the ſinme that the Court might judge of ic 

were ſufficienc for the 1T. pounds, the ſirety ſhould have beenenamed. 


- 


_ 80. Parker verſus S** Job.Lawrence,& Nevill & Wood. 
re Co j : ; ; « © ; | 

| four Parker brought an a&ion of trepaſle againſt Sir John Lawrence, 

and one Nevill and Wood, Lawrence pleaded not guilty, whereupon 

iffue, Nevill and Wood made a juſtification, wherunto the plaintife re- 

plycd, and thereupon a demurrer joyned. Hanging the Demurrer, the 

re was tryed againſt Lawrence, and damages given ,' and judgement 

_ againſt him. And after judgement the plaintife entre#a Note Proſequi 

againſt Nevill and Wood, whereupon this being in the Kings Bench, 

they all broughr a writ of error againſt Parker, in the Exchequer Cham- 

ber, and alleaged for errdr, that the No/leproſequi diſcharged all the 

defendants,and it was agreed by theCourt,that if the Nolle proſequi had 

beene before judgement, it haFdiſcharg:dthe whole aion, and ſo had 

it, if judgement had beenc entred againit them all, and then had entred 

Diſcontinu- ' the No!le proſequi againſt the two as before, for non ſuit or releaſe or 0- 

ance juggment ther diſcharge of one diſcharges the reſt. But becauſe in the principall 

"57M. and Caſe the ation was atan end againſt Lawrence, and no judgement had 

. lu GoRnf againſt the other two, ſo as they aredivided from Lawrence, and are 

'thz other. not ſubje& to the damage found againſt him, it was adjudged that he 

was not diſcharged,and ſo no error. 

Note alſo that it ſeemes that Nevill and Wood ſhould not have joyn- 
ed inthis writ of error. For there was no judgement againſt them,nor 
they grieved. 

Note the writ of error ad grave damnum eff. 


81, Lady Plat Verſus Plummer. 


N the Exchequer Chamber in a writ of error by the Lady Plat againſt 
one Plummer, it was ruled by the praiſe of the Kings Bench, that 
though thedefendants bayle be taken and entred but the Laſt day of the 


terme 


Error. 


Bayle entercd 
Iaſt day of the I 


"Icrme. 


{rumen en. ad 
mo GCE Dnn SET _ aq nag 
wwe of Icoffatt oo grade god he the: andre PE i 


i&5 or other Co parton ant i Verdi& creme 
7 * 7 ra of London make his returne with- dileſſe, 
our tis 6 \ prog Pumdnr wer brer roms no returne at all; 
or areturne without the Sheriffes name ſubſcribed , ſethe Ce 
knowesthat one Sheriffe thatis two perſons, by ir apPires not to 
"Court that there are more Coroner?. - 


$3. Sir lobn Sherley Knight, and Dorothy his Wife, 


late wife of Sir Hew Bowyer, againſt Barbara Wood Widow. I Co. B, 


"of odors Sherley Knight and Dorothy h's wife, late wife of Sir Hen Dower. 
er,brought a writ of Dower againſt Barbara Wood widow, 
of lands in in Harefiel ex donatione Bowyer, being ſeiſed of the Mannor 
of Wilborough in the ſame County , did make a feoffzmert thereof to 
the uſe. of him(elfe, and the faid Dorothy then his wife, for terme of 
their lives forthe joyncure of the wife, the rem. to one Bowyer,and then 
dyed. And that the faid Dorothy, held her in by ſurvivor, clayming 
her faid eſtate, and fo demanded judgement. The demandant replyed 
that before the aid feoffement made by the ſaid Sir Henry Bowyer, be- 
feifed of the ſaid Mannor, he did covenant to ſtand ſeiſed there-\* * + 
of by way of all his land in Suſſex , except fuch as he had deviſed or | 
ſhould deviſe by his laſt will and teſtament. And in the end ofhisplea' © © © 
averres that he made no deviſe thereofto theuſe of himſelfe.intaile, the - 
rem. to his ſaid wife forterme of life, the rem. to Sir Thos Hendley in 
taile, and afterward madethe feoffement,prout, and then dyed without 
ifſue. Aud iFſhe entered and was ſeifed by force.of a Remitter, where- 
unto.the tenant rejoynes that he held her in claiming her eſtate by che. 


feoffement in joynture, and demands judgement whether againſt that 
N claime 


Jaf 


Remitter v0 


lens nolens for 
benefit of a 
third perſon. 


Bfeas out of 
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A E. x. Fitz. Remitter 13. the -rheghis to ofa contr yr boars 
Now. ma rs To my opinion, a plea ofclaimeby force of thexemit« 
ter, tutcerly by thenecefsity ofthe Yam any by a in Jaw. Byc 
if the ek@tonbeallowed free, ya the chime byforceof foie 
was pleaded qut of time, and fa is idle, and requires go tra Where» 
ofthe reafon' is plaine, fortheftzture ofuftshath. beneraf ryiew: 
Fhat joyntures made for wives, without diſtinguifbing before.or aftes 
coverrare, ſhall barre dower, andthen comes with a proviſo, that if ic- 


be made dnringcovertiye, nr” een itand rake her,dower,, which 
is a kinde of rctyedy provided for her out of the erdlity of | 'thelaw, 
and therefore mnſt be pleaded by her. And in this caſe wg Te appeared 


nothing ro the Cont when the tenant firſt oreret of any ather cate. 
thatche demandant had, only rhetitle of dower, and ko ork itis in 
waine to pleade that ſhe -claimed by her joynture, becauſe there appea- 
red no vthereffareto claime by , hkeunto the pointin the latter end of 
Walfinghams aſe , "where the averrement that'Sir Thotnas ed apdicm | 


——_— iſſie alive was holden void. And fo thereifaman bring an ation upo 


le, 


an Obligation by T. S.and averre that he was then of full age, or pleade 
a feoffement abſolute and'withont condition, thefe averrements are out: 
on oy place, and thereforeyoid; and ſo the other partthall pleade 
or condition, and hall not traverſe, but betraverſed, And this 
we, i maine'point wherefore judgement wasgiven for the demandant, 
becauſe that the remitter and the claime by force of that amounted - | 
TRE . 
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1 .Foret a Pemebances. brought: an Afumphit io Sis Over eth 
LamesiSandland,and one Door Tenant way his Doll, = Judge ſeverall juds iq 
avriſh was given inthe Kings Bench agaiuſt the princi DONG! ments againſt 
Scive facrapainſt the Baile, and now-the —— 
_— ous LF yen pts ia p 
Ee not -j0 it was; t t nave 

A hew:Wric ar ara (7x10 Quodcoram vobure *, but it Was de- 

nyed bim,þeth fhecande thoScirefes- i» none ofthe ARtion, wherein the Frror our of 
writ of Exror is given in the Exchequer Chamber. rey becauſe the 1: --1, WP 
Record doth not abide before theſe Judges; but in che King Bench yet omen 
:it was ſaid, that it was otherwiſe mled heretofore, rs c caſe of one E fi 
by won Began ir paſled /ab ſlertiiworge 


vabsh2 8: 85. Humberion Verſuy Howgill, 


F Limberton recovered. aa againſt Howgill by Jadgement $A Covenous 
'R dyed, and upon a Scire fac. againſt the Terre tenants, the Sh:r. — 
_ *reeurnes Iohn Howgill Tenantiofan houſe thatwas his, at the time of Checquer 
in Yarmouth : Iobn:Howgill came in and pleaded' chat chamber. 
A 1a infeoffed him long before the judgement in fee «bſs hov, that he 
$ was ſeized at thetime ofthe judgement or ou time after ; Whereupon 
© iſſue was taken, andthe Jury found the fi —— but farcher ſaid, 
©that it was made by Covin, todefraud theip! and other Credi- 
'tors. And it was judged: forthe plaintife, fas& Thomas'remained (til Judgement. 
" ſeized, as tothe Creditors, \notwithflandingthe :Feoffement.' But if the 
:;fe had beene taken. dwe&ly infeoffed, or niot-infeatted; ithad beene 
-found againſt the plaiatife; for. in chat a bee muſt avoyd the Feoffe- 
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fement by Covineſpeclally pleaded, for it ga Feoffement in riel plight, 


avy cqmnotplcs mc _ fattuw gencrally gpon the Stacute ould 

or the'Statlite of Sheriffes-; Bur now the ifſ2eis generally ſeized, or not 
"ſeized by the Feoffement like Gookyes Caſe, Co. lib. 5. fo. 60. *Aid 

| theretheCovinmay begiven inevidence, when the Feolfemencis given 
' Jn Evidence. © TIES 30 432ETM203-0990 LSE 51730) 


ted and yet s was ſcized of arr houſe and land &c. 'Wherennto hee had 


well. — Common &c. and demiſed the fame unto him, the 30.day of arch, in 
the ſame 11. yeare, > carry par the Feaft'of the Annunciation,, next 
before for a yeare: The Avowant traverſeth that leaſe modo & forma, 
wherevpon flue is taken, and the Jury faid, that Williams made a leaſe... 
to the 17 6 the 25.day of March for one yeare, from thence nexc 
enſting, And though this benor the ſame leaſe, thattheplaintife plea- 
ded ( for this begins on the day, andtheorher begins nor fo head nor 
wasto take his limitation, but from the day excluded, ':yerche Courr 
pave judgementfor the plaintife; forthe iffue is whether the plaintife 
have (ach alecaſe or-nofrom Williams, as by farcethereof hee might 
"common at the time, which appeared for him inthis caſe, and rhe 4ſo- 
doand forme, and thereſt is not materiall, yet it muſt nor depart altoge- 
| , ther fromthe forme of this ifſue, forif ic had beene found that hee had 
gh right of Common, by a leaſe fromany other, oras owner, :itwould not 
* _» _ haveſervedhisturne, forchat had beene cleare out of theiflde, bothin 
of matter and forme, yet ic wasgranted, that if he had declared in Ejriic= 
| ye firme thas, I would have beene againſt him clegrely, for there hee dee 
mands and recovers the terme, and therefore-muſt take his title tru'y, 
Note that in this caſe, the Jury might-have found dire&ly againſt the 
plaintife #0» dimifit modo &- forme, and could nor ſafely have found a ge- 
-nerall verdiQfor the plaintife, ſothat the Judgement oflaw upon the 
verdi&is in manner againlt the verdift. 1 1 4 
Ourofthe Court -of wards. Inithis caſe there-wasan iffue found by 
writ of Merdewin, before the Eicheator of Launceſtoniin Cornwall, at- 
ter the death. of oneCurtice that he dyed ſeized. of certaine lands(/ed de 


_ his quo wel d: quibus, vel per qnea-fervitia ignorant ): whereupon a Melins In- 


 _guirend. was awarded, reciting the place and time of the former inquiſt- 
tion, virtute brevis d: Mandamus and that ignoramus of the tenure, and 
ſay-not- that it was found before the Eſcheator, and then proceeded & 
quia jam accepimus, that the faillands or ſomeot them were holden of 


usby Knight ſervice, Tb precepimu that-youſhall require, whether bro 


The lands 
of 


» 
the 
depa 
R-alm | 
e 
2 


pet | went 88. Barnes his Caſe, Ren art 


'T; His was the ſole queſtion in the Court of wards, whether an uſe ri- 

©. -  . fling by covenants; cotherightheires of a daughter yer alive ſhoutd 

© - , fo farre transferretheremainder in abeyance that it ſhould notbe asa 

Vie upon the reverſion till in the covenantor, whereby livery ſhould be ſucd after his 

ae. '" . death, becauſe there is. no. perſon in being which is theword of the 
_ Ratute of uſes) te whora the land may reft;: EO PE 0s); 


We Bak hs 0606 69. Knightleyes 1Gaſe: | 


7 Ichard Knightley wasto ſue a generall livery as heireto hjs father 
A Edward, and vo or livery as heire to his mother the Lady Be- 
R yas og a ſpecial[livery ir. theſe words, {oncedimas Richardo' Knight- 
"ley filio 05: heredi Domine Mar. Bewil, that he without any livery af his 
-Inheritance,or any part thereof may enter into all and fingular the Man- 
. nors, &C. Que furrunt difie Domine \Mar. Bevill, & de quibus cadeys 


A ſpcciallfliz Maria awt dliqua anreceſſorumpred. R. Kwightley cnjue here ipſe eff fait 
very how far. gualitercungque ſe ifirms ff S p, Fs 


extended. 


bus quibas obierunt ſeparatim, vel de quibus atj- 
; qua perſona. [cifits fuit aduſumditte Muvie vel aliquorum Anteceſſor, 

. att Richard Knightley [Tanfield and I] held cleerely, that upon the 
 confideration of the connexion and coupling oftheſe words, this ſpe- 
cal] livery would be extended no further then to the inheritanceof 
Dame Mary Bevill. 29; ng ve 
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< 1 PR, '1 be S par ke againſt Tho. B. urre Il. Y gee 


' Deviſe, 


Pom n Sparke bronght an Ejefiome firms a inſt Thom Bir ell for Snecnces,. 
lands in Rychanle, upon not gait Tice by by ſpeciall ye cdl | ha, 
found thus. ' One Tohn Forman was fe badifie ds in « md OG, 
of vwency/ acres leemhedo wh £ three _ 
William; and Anthony, and by k! gave Villiam fi nd 

ſonne trii/acres of therwenty, and that ha es diclit fon/ 

the landsiibqueſtfon, '& ee hi chat if}, re withonr beires 

of ils bodyi-tht” Willizn ſhould be ifhiire ;/ and Anthony Thodhe 


have his pert; and if eitherthe fad Wilam'or Anthon Eoutd, 
then on6ofthem ſhould be the others heire, and dyed. Then James y- 
ed without-iffte, then d yed William, leaving ifſhe Robert,under whom 
the defendent<laimes,upon whom Anthony entred and madethe EL 
upon whom thedefemdantentred;- Andit was an that che 

eife ſhonld: be barred;ifor; the laſt clan(E char 

fhonld be one anotheis helres; was to be ap 
the divifion of 20acresbetweenethem, though the gift'ts hone , and- 
foto William for thelandsin queſtiob , came betweene, could nat be 
applyol to that part; becauſe that ftlaniſewas reciprocall for lands; | 
| of them might: rake from other; which fitted wel the zoacres, . 
becauſe William mighe take from Anthony by ſyxvivor, as well as An- 
thony from William, which” could not beſo in lands given'to James, 
and ſo to Willany To William conld LENT pare of them from An- 
thony.. 

Then touchin +hoſe Gronakats wa$an eftare raile given unto James, 
and that for defanke of iffae' William ſhould be his heire, that gave 
Williamvan eſtate ofinheritance, either infee ſimple, or ſach in taile a$ 
Iames had;for though nonecan be traly heire;buthe that thelaw _—_ 


cn 
to chi Clauſe & 


X73 7 RE 0 

_ es ” TU ARES 
*'s 
LL 


| obs mens 7 
io, yet thete is an heire pontion noni cog, 


thel-3.0allbharof by wy will Tappoine 


| S ue Vernon Verſus Oils "Debr: 


or Gogines. oh cob ret orng 


ole on ki mdreno7 frm art in eftogeſimo libris 
g 2: In 53. Bray Verſus Haynes, Caſe. 


Ray bre br an aftion of thecaſe inſt Hayne, and declared,har 
guiregt he illiam 


And therefore it this man * beene a common Ridder or "—— and 


bad beene charged with ſelling falſe mealare, it would have borne a&i- 
on. And Iwas of Opinion, OY ſo,am, thatif. L have a Bailifte, to whom 
Fcommic thebu Jinganc and fellin Seoge my.carne and graine, and give him 


the greater wages, in reſpe& of that truſt and imployment, and char 
him to:have deceived me in his office, by =. and ſelling of FER 


meaſure, to my lofle or damageghis will beare an aQtion, for this difcre- 


dits himin bis meanes of living. This offence may not only becauſe to 
put him om of that ſervice, but to be refuſed of all others, But that could 
not be applyed to this caſe, for it. doth notap ppoare that thele words 
were i cn of any fale of corne whileſt he was Bailiffe, nor ofhis Ma- 
ſters corne, nor to the damage of his maſter, 


| $4. Parker Verſus Parker. 
Amendment 


Arker brought an a&ion of the caſe n Trover, and over on 
f 2 enpona C 
ay P: gainſt Parker, and the Declaration upon the imparlance Roll had 


roll. ſpaces forthe day and yeare. Note no want of place for the yiſne - lo- 
ngs 


chendor thor | 


era adit wag im thei 


Fi = =D 


wn rod ooh omar: for the Trover-and con 
was laid inthe preterperfeRttenſc, ng lgl rethea&ion brought, and 
fo the fault in the declaration bein; bur inf was i Gag wx 
Raemeof Jeoffailes dons ! 126 nods Bond PF 


95. Banks Vee Parker; | "Teſpaſe. | 


N Aion. of nfl was brought for taking, of aKettlear Weſe Verdi helpe: 

cowne, the defendant juſtified by reaſon of a Cotowei inthe Man- agg 
nor of Tiddeſwell, and the plaintife joyned ifſue de injuria [ua propria 
abſque tals cauſa. The ver. fac. was awarded de vicimeto hh Weftowne &- 
AManerio de Tidwell by the Roll, and averdiR for the plaintife, and 
though the plaintife ſhould not baye rarer, 2 cue general penerallyor . 
the Cuitome, yet that was judged, hol Sama Jeo 
as matter of forme, becauſe «! Fete as come ned the Cadoen 
and more, but becauſe the $ de wicinete 
de Weſtowne onely, that was Tcurable, ps US were moved, that the 
Award was w__ the Roll de vicinero de Weſtawne and Mannor.both. Al- 
fo the vexire fac. m might be amended, according to. the roll. It was de- 
nyed, and reſolved for two reaſons, firſt, that.it ought not to befrom 
Weſtowne atall, becauſe the taking was confeſſed on hoth ſides, fothat 
required no eryall, but the cauſe was onely controverted, which was the 
cuſtome z and other thingsarifing from che Mannax of Tiddeſwell, And 
though the Roll had beene perfeR from the Mannor onely (as it ought. 
tO have becne) ſo-that the ver. fac. might have beene by war- 
rant of it (if;nothing had beene done upon it ) yet now when ir ap- 
peares to the Court, that the tryall was not had by ſuch a Jury, asthe 
Roll and the law required, tothe prejudice of the truth in thew,it onght 
not to be allowed, and thereforeought not to be amended. 


96. AuftenVerſus Gem 


N:the Afſfumpſit before, by Auſtin plaintife againſt Gervas,  judge- 
| bmw was given againſt the plaintife, becauſc-he did not averre, that he 
did offer the Bond ready ſealed, and to deliver the ſame to the ſaid Jer- 5. Caſe, 
vas, neither did fer kh the ſumme, in which he ſhould be bound for 


the ſame 1t. pound, for though it were expreſſed. inthe ſaid conſidera- 
O tion 


| | 96. -S'win ildeCat, 
Pon occaſion ofa Prohibition ſued by Swinkcild #tbtirtck of Swine 
feild againſt Evans to the Court of Requeſts, 
Court of Re-- Hlodremembred the Courr, theprotitbition did notule ta 
ques not fo flite it by the name of a aCoury but did 4eliver it thug, Thar the party 
ted. 


ay "poi a Biltto the Mafters hy rnb therefore it- Was ap- 


- xthartho Torme ſhould be 
97. Adrien Coore Verſus, adrian Gilbert, C aſe, 
Driaft Cooks, *bronpht an ACHE apainft Adri 
AQion for Ade: /forfayingt thonatt and 4 ba trees obs 


words for ſay- 


was fawndforthe plant, ndy yerit wavadjudged againſt 


GT, wk rpgr ods words, hey ome unter the word &) acein 
haſt ftolne a commonſthcetobeundaſtood, to be bur averifying.and making good 
Trees of the general word, heeft} arid then es)ſ br underffood, ra- 
Expoſition of ther aTree ſtanding thin falſe, awHicthris As [iv ſtrainesriot 


words accord- 
to turt;bat _ Yet Towfecited a Judgement in the KinpgsBench 
08 our 7+ Jac. given che plaintife,n tpon theſe words ; thou art a Theefe, an 
haſt A. wh Ga oFL.S. h5 Orchard, and Thave Sent ove handrerd 
pound; and will ſpend angther to' hang thee. Which'cale weallowed 
not, though it were ſornewhat r; then the Caſcat the barre. 
So note words are taken beft for the ſpeaker, and though ſome cannor 
fatid with that conſtruftion, as here the word [| Roe Flo here is one 


Role fordeeds, another for words. Note that, &c, 


Obligations 98, Owen an Attornty verſus Maſtc: Holt 
of Grayes Jnne: 

Duchie Court On an Attorney of this Court, ſued Maſter Holt of Grayes Inge, 
7 15 an upona Bond of Se.pound, Maſter Hol exhibited a Bill againſt him 
my inthe Duchie Court,/to be relceved in way of equity, pleading that it 
was niade, concerning an extent of land, lying within the County Pala» 
tine of Cheſter, and ſome cauſe of equity init ; whereupon the Court 
—— a Prohibition, becauſe the Duchie C ourt hath no Jartsditi- 


on. 
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2994 Gaint Toby againſt Saint loby.. Debts 


-wAincTotm bronghe anaBtion ofdebr; for45./pound;// againd Saine 

Stokn Bay life of Seockibeide >ort choStatureof 31, Hub: Bornot 6” 
returning him Burgelſe of the ſame Towne, for the laſt intended Parkas for 
ment: And where! 


"r nd Hi we 


IF" 
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unto the Bay{Hfowithouraverring; that thore wasno Mayor: Andnow 
aftera vecdi& forthe plaintife, this was moved inatreſtof judgement 
But the Court was of opinion clearely, thavitwasgood,. for we ſha 
notintondithatthiere is a Mayor except it be ſhewed; thatifthere were 
One ir ould 'come' ; ly inthe other fide: © £4 OTOL entity 
Ard though the Bavtiaw eNCWAase becauſe there was noAQA; 
nor Recordoof ie, yet this a&tion may lye, tor there was a retarnie of the 


* ” 
© 7 # 


wiitsand inany-licings. 
"x60; Dor Dregs Serviento de ep roener rg Admiralty: 
Lend Licks tn-i6ch s of Spaine, againſt Tolliff Tucker 

ABA and Sir Richard Bingley 


PID os de eAcung Embaſſador LegierforthoKing of , ,_; 
: 3 'Spaine libelled in the Admirall Court, _ Court holds 
all his Majeſties ſubjeQts, againſt one Jolliffe, and Tucker, and againſt Sir Plea of things 


Richard Bingley for twoShips, and their lading'ofdivers kinds ofthe at land; 


oods of the Subjets, of the King of Spaine generally, and not naming 
chem adult. pricey; Munſter in the Srafhon, of the libell- generally-a« 

ainſt them'a}l;' and then proceeds and charged'than ſovorally-rhas': 
Thar JolhM-and Tucker Captaine, Pirate's altorari more bellico at as 
VAVES a8 0? EM [funt, & per vim & vielentians tooke them, ' andttiarthey 
alk i « inpartes Hiberniz, and that they-came tothe hand of Sir 
Richard Bingley, and lie converted them to His'owne'tiſe'(not ſaying 
where), and refuſerhtorenderthem,” boing required/8c: - Hereupon Sir 
Richard Bingley prayeda rohibition, an two dyes were given tO the 
Embaſſadors Councell. 'And now Monntzguethe a Serjeant, faid 
that he contdnor fie for their goodsat o_— law; becauc w_ 
5! * 


ole wordsof the Statuteare, that; the Sheriffe ſhall ning one Bur- 
lis procept tothe Mayor, if there be no Mayer, then totheBays 55: 
life Andcheplaintifedeclared, thac the Sheriffe hal-made hisprecept 
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| /rhereforeoriginally belonged roche" Adavralty."Burall chis notwich 
Randing, the Court wich fall and cleare conſent;:awarded'a prohibition: 


Serjeants:confelſed,. : |.- T2300 Nis e056! afferent 2d hs 
' Now to the objeRions. | Tathefirh- 5 ict mint lt 560 
The cauſe being.at London, no man may by anew.frame-formea ſuit, 

which hee cannot have at common law, drawing it ad aliudexemplum, 

but hee muſt ſabmic his formes'tothelawzand not & contre, i, . 

To the {econd,; the originall-cauſe is not-Pixacie, tor though he calls 
them-Pirats, yet the charge is.onely per vim & violentiam.. , And to the 
taking of the goods, . the proceeding 1s civill, not, Criminall. 'And if it 
were laid Piracy, All thatſhould come in traverſe upon the evidence, in 
the ation of Trover : ' And if ityere Piracie indeed, buying it 1n open 
market withont-fraud, would defend the buyer. And now the: Queſtion 
is not, who hath right; but where'the-1ighr ſhall be tryed ? Ve 

To the third, Bingleyes charge tands by it ſelte,as done IS” and 

| | | uttice 
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lings] then the libell which init ſelfe warran- 
ted the prohibition... E .- eo aur | 4 a 


 Coneto ſubje&to.theKing of Spaine brought hicher, and which the 


 hibition was granted, for it'was not regarded, that he added infra {nris- 


uralLb has fr rue nes halfe. 'Andrhis prohib 
the rather allowed to Binglegs hecutle it was prayed: before.any proc 
h rocee- 


dings in the admiralty, fur 


" LEtnn; 25: LOL, Watts Caſe, q IEF. 3 Admitalty, 
A®Y dnote that the ſame day Sir Tohn Watts and others, as Cap 
|: &taine Newport prayed a Prohibition, in the caſe of Monſieur Vil. 
- liers, Governour of Deepe; fora ſpoyledoneat Cape de vert; which 
they wanld haveſtrmiſed, tohave beene done at land at Guiney, But 
- becauſe it didaot appeare fo in thelibell;8 becauſe they had ſuffered 
It topraceed toſentence, it was denyed, and they left:to their reme- 
. dy; pponithe As of their owne caule. ab-orf3 +5 215310 
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'" 102, Palmer Verſus Pope. | Admiralty * Coe B. 


| 2 or" libelled in the admiralty, for an agreement: made at Sea, for Prohibitionto 
: well eranfporting of Sugars againſt Pope ; and that the agreementhe admiralty. 
was put in writing at Barbarie;rand that the Sugars were ſpoyled at Sea, 

and thereupon: a Probibition- was granted; | bur if the writing had nor 

beene at land; \under Seale, under a fimple remembrance of the Agrees 

ment, it.hath beene otherwiſe, | 48." E. 3: 2. F. N. Br. 118. g. 10. H. 7: 

Temps E, 1, Avowry193.8.E;2445. E.3-7.R.9. Statham 5. H. 6.2.H,4. 

6. H-6.: And the flat. primos poxeeris onely' for death; and Maybeym, 

And fir John Wits had/a Prohibition, againſt «A/avſo de Valaſco Em 

bafſader of Spaiae, ' forattaching of Tobacco at land here which one 


Embaſſador libelled to belong to his Maſter as confiſcated, as all other 
his.gagds were, for th: property of goods here atland,” muſt be tryed by 
the Comman law, how ever the property be guided. | 
Auxi, Jennings libelled in the Admiralty, againſt one Audley, upon 
a contra& made, or laid to be made apud Matega inter diftrittum Maris 
vocat. the ſtraights of Gibralter infra Inrisditionem maritimam, And 
becauſe it appeared the Contra&t was made at the Iſland of Malega,Pro- 


diftionem maritiman, which appeared contrary. . 
103, Newmanverſus &Hoore, Second deliverance. 
Homas Newtan brought a ſecond deliverance, againſt Nicholas 


: Moore for taking his Beaſts at Frayle in quodam loco vocat. Brockley 


maurn was ſeiſsd of the: 


rme e with a meer 
- parts of the land unto the now Pexall Rs and the heiresof his bo- 
dy, and that he diſtrained the Beaſts of the plaintife in two parts of 
the ſaid cloſe. And for the ent behinde the £20 joon confefeth the ſei- 
ſin, tenure, and demiſe, and conveyed the third wor to foure heires, 
whereof one Becket was one, and then conveyed the fourth arvier ward eb ag 
the twelfth part ofthe:whole:to ane Fi 
part ynto: him, by force whereof hewas 620 rages ©po 
and ſa poſſified put in his beaſts inco.the'faid ewelfth-part,:and the de- 
tendantitook them, 
_ The avowant conveyes unto the aid lobſon, as well thetwo parts. 
demiſed as the ſaid twelfth part, andthen ſhewes., that Jobſog did de- 
miſe both the one and the Lore co the plaingite, | by force whereofhe 
- was pallefſed of both, and'ſo o poſed put in/his. Beats; abſque hoc quod 
ediftus Thomas Newman de pred. 12 parte tenementorum pred. poſuit 
Awerid [ua pred. FT prod. treginta Aer: paſture: cram | 
quibus, &c+ ſicur idews T hamas ſuperins allegavits theplain- 


Traverſe con- tife demurred in law, and for cauſe of demurrer, ſhewed' that theayow- 


ponds ju had beth confeſſed, ayowed, andtraverſed-the plai 


ntifesplea, and 
alſo that: he. had traverſed: that the plaintife had notalleaged/ci/. the 
_ Andit REY 0007 2mm ms 

yithe nameout.of all the lands, wagazgood. as out ewe 

only.,. by: the. meaning of the ſtatutoagainſitthe opinion in herd 
and;Bakers,. as. it had.beene formerly:i edupon the fame wilbbe- 
twcene Enſtace:Bavton, plaintife, and: tlic ſameN Jicholas Mooreavoy- 
ant inthe Common Pleas, Trin, & Jac. Reg; rot. 707. - which is thoral? 
reportcd-by:my. Lord Cokebk.6. 

Bur for. the termeof the traverſe itwasargned to be nanghe; bas 
the avowant had canfeffed as; much as the plaintife had pleaded; thatis 
to (ay, the leaſe of the twelfth part, and then added the leaſe of the two 
upon. parts, which tood-well with the plaintifes plea, and didavoid it, and 
therefare. he ſhould havereſted there; and ene traverſe ſhonld have 
come on the other, fide to tliat. leaſe ofthetwo parts. For now it was 
Aid, that the iſſue upon this traverſe might put the plaintife to a miſ 
chief, for if he were poſleſſed of morethen of thethird part diſcharged, 
then ſo much as he pleads it ſhould be found againſt him, and yet hee 
werenot:ta be diſcharged.,and yet the plea was holden good,and judge- 
ment given for the avowant. For it was ſhewed totheCourt that in the 
farmer caſe betweene Barton and Moore, the pleading wasaltogether 
the ſame, wich the ſametraverſe anddemurrer, with the clauſe eſpecial- 


ly 


mabevſc] | bt | 24 74 + + & 
Now Ko rh -ovjeren "_—_ vic this RY which makera 

ſhew, I declared my o oy pat ific Doe cenefound upon the tra- 

verſe, that the plaintife hall ot the the ewelfth 


| partofthe landdiſcharged, and _ che pr part, or the like 
pr Ig eeft ofciieizadclarged, that 1 [had betnefound "74 


For upon thediſtlofing of the eaſe it yo oye fre rharthe HR 
and endof the iflur/whithar fre wete Find diſchar- 1- 
gba pwtd, and norof what pert fie Linde; for thar is tive "M4 
the' ah iribetheletter pl iſe : $ -/ 

Tt was alſo faid thaterery ayan ſhall be brefiiriced Wo his owne "7 
cafe, and 'fo it ſhall be accounted his folly if he fave miſtaken his parts. PB ! 
And it was agreed by the whole Cotte, that clic avowartt might have © oF 
reſted upon his plea, 'as'a confeffion-and avoidant withoarthe crayerle'; | : Wi 
and that che traverſe might better have come on the phiineifes fide. © 

Andtherefore I'm of opinion, that fitice theconfeſſion and avoid- 
ance was of the fare effeR and conifec 161ce with the  tfayerſe, and 
of demmitrer, yer the plaincife 
rhight” liave- wared ther traverſe, and _ ined fs pores of the 
part: of the part charged, 
wide & forma prope, and {> che iſue wot hayeriſen upon this traverſe 
materiall;mvt upon the others immaterial] 


04. Stoner Verſus Gibſon, Obligation, | | 


Q Stoner Adminiſtrator plaintife, againft Gibſon defendant, inan Te, x. * 
aQion of debt upon an Obligation ; The defer:dant pleaded that Jac. Reg. 
the obligation was with condition for performance of covenants of 
- adeed'Poll, and pleaded that he had performed them all, not ſhewing 
whac they were. Whereapon the plaintife demurred in 3 law, and the 

plea upon the demurrer was adjourned from Okab. Mich- laſt, to this - 
Oftab: Hillar. at which day the defendant pleaded, that ſince the laſt [- 
continuance, ſcil. fince Oftab. Mich..laft, from which day the ſaid plea ; 
wascontinuezd till ofab. Hillar, the plaintifes adminiftracion WAS r= I 
yoked and committed to the defendant. | | 

And it was agreedupon the adjournments and continuances of de- 

mutrers,the plaintife may be nonſuitat the day in another terme,where- | | 
unto it was adjourned. And by the fame reaſon he may plead a plea * | 


pris darrain continuance. And'it was alſo agreed, that if he or the pou | 
tite- | 
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tife ſhould here take iſſue, or demurre upon the plea; yet the Court muſt 
conſider alſo upon the firſt demurrer the plaintife conld not have his a- 
Rion che Court. would not give judgement for him, howſoever the 
Jatter iſſue or demurrer paſſe. But otherwiſe it wereitthe firſt had been 
an iſſue, for then nothing were confeſſed to his prejudice, for themthac 
had beene utterly. relinquiſhed by a ſecond ifſucor demurier Qaere,; 


105. Chuadinverſus Wilkins, Caſe. 
(gon broyght _ a&ion of che caſe againſt Wilkins, and a. 


clared that 1 Martii 10 Jac the defendant had ſpoken to him theſe 
words, 2:2; He (meaning the plaintife) is a theefe, and why will you 


Calling a man take his part 7 To which the defendant pleaded, that 1 Martiior Au- 


theefe after 2 
pardon gene- 
rall or ſpeciall. 


- would not diſcharge againſt him, yet inthe breaking of the priſon he 


guſti 36 Eliz. the plaintife did ſteale 6 Sheep of one T.,S. by force where- 
of, &c. and ſo he juſtificth them. The plaintite by proteſtation faith, 
that he ſtole not the Sheepe, and pleads the generall pardon 7 Tac. and 
averres that he js none of the perſons excepted. Whereupon the defen- 
dant. demurred in Jaw. And now this terme it was adjudged forthe 
plaintife, for the whole Court wexeof opinion, that though he were a 
theefe once, yet when the.pardon came; it tooke away; not onely 
penam , but reatum, for fellony. is- contra Coronam & "diguitatem 
Regir. Now when the King hath diſcharged it and pardoned him of it, 
he bath cleered theperſon of the crime and infamy ; whereinno private 
perſon is intereſſed but the Common-wealth, whereof he is the head, 
and in whom all generall wrongs. reſide, and towhomthereformation 
of all generall wrongs belongs. And therefore ſuits for defamation by 
private perſons in Spirituall Courtsare pardonable by the King, even 
after ſentence, becauſe though they be ſued ſometime by the party grie- 
ved,yet.it is not but in;the nature of an Informer, and the ſentence is not 
to; give him amends, but pro /alate anime, for examples ſake.And ſo are 
the ſuits 1n the Starre-chamber. And: to ſhew the force of the Kings 
pardon, the Chiefe Juſtice then cited two bookes, 1 & 2 E.3. Fitz.Co- 
rone 281.154. wherein itis adjudged, that ifan appeale of fellony, the 
defendant do off-r triall by battell, the plaintife may counterplead it, 
by fying the defendant being apprehended, vc 0 or brake priſon, 
which preſumes .a guiltinefſe. And yet thoſe bookesate ruled, that if 
the King pardon that breaking of priſon,the defendant ſhall be reſtored 
to the battaile, and the counterplea taken away. And yet the reaſon of 
the preſumption of the guiltinefſe isthe ſame after the pardon as it was 
before. But the reaſon of the caſe is, that the Kings parden doth nat 
only cleare the offence it ſelfe, butallthe dependancies, penalties, and 
diſabilities incident unto It, and that againſt the appellant. For though 
the appellant hath no intereſt in the originall-fa&, which the King 


had 


'ty nor.uſe of {landerous words to beallowed to  Ignoren | Bucirmay v: 
well be, that ifa man had committed fellony, and gota ſecret pardon, 
yet another man not knowing of the.pardon may ruſlifie the apprehens ;; 


ding ofhim for the fellony ;becauſe it is Advancement of Tuſticezeven as "+ ge, 


a common voice and fame is a ſufficient warrant to arreſt for fellony, warrant toar= 
though the ſame benot true. : Bur ſo it not to call him thiefe, for that **| forfclony, 
is neither neceflary nor advanceth nor tends to Iuſtice. Z £2, 


106, Sir R. Grobham Knight, againſt Thormhorongh, 


Ir Richard Grobham brought an aftion of debt of too pounds a- An ation of 
gainft Thornborough andothers, and declaredupon a leaſe made at 4ebt broughe 
London of the Mannor of Leckford-Richards, in the County of Squth= "P92 a leak. 
hampton.and of a capitall meſuage in the ſame County of Southhamp- 
ton, and foure cloſes of paſture to the ſame Meſſuage adjoyning, lying 
in Leckford in the fame County of Southhampton, &c. rendring 120 


ds a yeere, with a omine pexe of 8 ſhillings a day, for non pay. Debt inticely 


ment, and then ſhewes that 6e pound was behinde for halte the yeare, "One 
at ſuch a feaſt, and ſo remained behind by the ſpace'of a-hundred dayes, ;.11 conmes 
553 pe ng pound, ſo together the 200 vos The defendant con= whereof one is 
feſſed the demiſe, and pleaded an extent of the land by a ſtranger, upon void. 
a ſtatute acknowledged before the demiſe ; but ſhewes that the liberate 
wasexecuted after the rent due, whereupon the plaintife demurred,and 
judgernent was given for him for the 60 poundrent, becauſe it was due 
beforethe liberate executed. 

And though the leaſe were laid.in the declaration, in as much as the 
capitall Mefſuage is laid in no Towne, but in the County at large, nei-- 
ther can be holpen, for the Towne ſet for the foure Cloſes, for the ſen- 
tence is perfected in the houſe and finiſhed before, yerthac faulc being 
Lay want ofa vizt, is cured, becauſe the defendant hath confeſſed the © 

caſe. | | 
Bat for the 40 ponnd paine, it was adjudged __ the plaintife, Demande re- 
becauſe he laid no aQuall demand of his rent at the day, without which quiſte where 
a paine is not forfeited. Though a demurrer confeflethe fa& was well there is a for- 
pleaded, yet if the defendant here had demurred, he might have taken fire ofpain- 
adyantage of the ill laying, but here the defendant did both admit the 
" leaſe by pleading the extent to defeat it, and yet now more did confefle 
it dire&ly by a vene & wverum, &c. And alcaſe fo madeis good. 
; P Io7 Thomas 
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R r Gu PREY - 2 
tat ation of the caſe againſt R Jef Gnn- 
; Bench, for calling him perjuredfefow, 
ir. And thereupon had a writof enqui 


7/7." 
þor 


-» 


Hundredi de Blacketoſe in execar. pred; brov.rotaliter viſtar flenda, &- quod 
althi infra Com. pred. per ſe fieri non potuit. Qui quidews Ballivns fic fro - 
ſpondit. And fo ſets downe an [nquiſition before the Bailiffe , and 40 
pound damages. Hereupon a writ of error was brought. in the Exche- 
quer Chamber, and agreed by the Judges, that the returne was inſuffi- 
cient, for it was apparantly untrue and againſt law, becauſe the warrant 
Sheriffe falſe Shire, and no venue contained in this _—_ of _ as there is no 0= 
in law. ther writ whick intitles the Bailiffes of liberties, Bur yer the Conre 


would not reverſe the judgement, becauſe therewere diverſe ofthe like, . | 


both inthe Kings Bench and Common. Pleas, eſpecially-in Suffolke and 


Norfolke in latcer times. ; 


EN. the Prerogative Court, Sir John Bennet the Judge according to 
Feke cuſtome, had taken bonds pa Slawney, _ rings an 
adminiſtration upon the conditions nſuall there; whereofone is, that 
the adminiftrator fhall diſpoſe the ſarpluſage of the goods after the 
debts and legacies paid,according to thedire&ion'of the Court. Where- 
upon, the inteſtate having left a wife, to whom theadminiftration was 
committed, _—_— did now finde a ſiwpluſage in her hands, and did 

ſentence that ſhe ſhall-gi 
her husband,. being not his children, whereupon a prohibition was 
prayed in herbchalfe. And'the Comt was of cleare opinion,cthat where- 
The power of ag the ſtat. of 23 H:8. appoints the adminiftratlonto be granted, &&c. And 
| 07149 mg IR that the Ordinary ſhall take ſureties for the true adminiftration ofthe 
vlulage "\rhe goods of the dead. That the Ordinary may not impoſe any other 
goods of the Or further condition upon the bond, and though the Ordinary will- 


inteftate, pretend that the true adminiſtration mentioned in the Statute js'to be 


extended as well to the difpofition of the ſurpluſage, as to debts and le 


gacies, yet that isnot under their Judgement, for they muſt take their; 


bond- according tothelaw ; and'then whatis the meaning and expofi. 


tion of the ftatuts, and ofthe condicion ofthe obligation , both aret,, 


Zive certaine portions to certaine of the kindred of + 
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tothe order.o WG 


ſl for theprohibſtion. Nr | 
.. 109. Speadlow againſt Sir William Smith, = Diagidaions 


GQrnglow Parſon of Skicon in Norfolke, ſues Sir Williath Smich of 

IJEfſex, executor of one Smith the laſt Parſon there,fordilapidations, 

inthe Arches. And among other things, there wasa queſtion about a 

leafs for yeares, which wasalleaged to be takenby Sir William Smith 

in his owne name, but covenoully in truſt, and for theuſe of the ſaid 

Smith the Parſon, whereupon oe eng putSir William Smith to his Court Ecclefi- 

Oath, to anfiver concerning the Covinz wheteupon the Court granted aſticall cannot 

a prohibition quoad, examiningof himupon his oath concerning the 629g de- 

Covin, for though the original cauſe belong to their cognizance, yet + 40 open 

the Covin & fraud is criminall; 8 the rin, it boa le penſhabl 

bath inthe Starrechamber, and by the penall law of fraudulent gifts, 

and therefore not to be extorted ont of himſelfe by Oath. Alfo the ex- c,,.. roteg. 

FR_ of the ſtatute 13Eliz. cap. 10. of Dilapidations, and what ſhall aRicall cannor 
Covin or not within the law, refts not ih them to judge, but jn the interpret a fiat. 

Courtsof Common law. | 


10, Edward Skeat againſt Oxenbridge,and 
Ethered his Wife. . 


Dward Skeat brought an a&ion of waſt , againſt Oxenbridge and 

Ethered his wife, and the writ was De ommibus terris & Gardinis 
in L, de quibus Edwardus Skeat gen. jam defunttus ſcifitus exiſtens poſt 
quartum diem Feby. An. 27 He 8. inde froffavit Edmnndum Slifeild & al, 
ad uſum pred. Edwardi Sheat defunti & pred Etheldred pro termino vita= 
rum corum, &- corans aterius ditins vrventis & poſt deceſſum pred. Ed- 
wardi Sheat defunit;,&+ Erhelired tanc ad uſum heredum de corpore predifts 
Edwards Skeat defan#ti procreant. ſuper corpms pretd. Etheldred, Aﬀeer a 
verdi& upon iflae wl waftformd fortheplaintife, exception was taken 
fo the writ, becaufe hedid notlay the foams, to be made tothe fe- 
: 2 0 


Fhewed cheir books that chey had uſed this forme alwayesin that 
caſe fince the making of the ſtatute And the declaration proceeded. 
furcher in that caſe, and laid the ſeiſure 1n fee as it muſt. 

Weits of walk So notea new writ in forme allowed wanting ſubſtance, by the pra- 

wanting ſub- Aiſe fince it came in uſe, though it be late, for the plaintife in this caſe 

Ranges 19% might have had his writ generall, and therehad beene no queſtion ofit, 

by Sr for the generall writ ſhould have maintained with a ſpeciall declaration, 

Vick cenerall as it is common in many caſe?. And the like preſident with the princi= 

and Count pall, was ſhewed by Brownlow 7 E. 6, Ter. Paſch..rot. 918. Gawen 8 

ſpecial, Flizaberh fa femme.in waſt. | RET, 

|  *= Vide for the like, a writ of Cxisz vita 39 Heb. 38 Fitz.N.B.193-11, 
8-E. 3. 39Is.. \, TO! omg FF y : : 
In this caſe it was holden cleare, that Ethelred the wife had but an 
eſtate for life, and that the intaile and inheritance by the forme of li- 
- mitation /#per, reſted only inthe husband Edward Skeat.It is all one, as 
ifit had beene heredibus Edwards. Skeat de corpore ſuo ſuper corpus, & ce 


# 


111. Earle of Cumberland, againſt the Coun- 
feſſe Dowager. 


Þltrepement Strepement judiciall was awarded out of the Court of the Coroners. 
- of divers forms | of the County of Weſtmerland in the a&ion of walt, brought by: 
£ the Earle of Cumberland againſt the Countefſe Dowager , becauſe the 
Earle was Sheriffe of the ſame Shire, by which wric the Coroners were. 
commanded to ſuffer no waſt to be done io the lands, &c. 

Now this termeoath was made in Court, that the Ladies people had. 
done waſt after the writ publiſhed and made knowne unto them, yer the 
Court would not commit them , becauſe ir was not a writ dire&ed im- 
mediately to:the Lady and her ſervants, commanding them to doe no 
waſt as it might have beene, and then it had beene immediate contempt 
to the Court. And here the Coroner himfelfe js to-provide againſt the 
waſt by taking poſſe comitatus, if there be.no remedy or the like. 


þ iz. Day verſus Savadge, Treſpaſle, 


Cuſtome of - F Atthew Day brought an a@ion of treſpaſle againſt Toh. Savadge 
London, Mes: taking away _ of Nutmegs. The LaGdand pleaded = 
the City of London is an ancient City, and fo had beenetime ourof 
minde, and that the Major, Citizens, and Commonalty had beene by 
all that time a corporate body, and ſeiſed of a back or wharfe in Lon- 


don, 
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ymentxodiftraine ſuch goods up. 
Major, Raps. 11 | 


ſuch cuſtome ; and that the ſaid cuſtome and all other cuſtomes of the 


aid City by authority of Parliament in the 7 yeare of Richard the ſe- 


cond was confirmed. And prayed the Kings writ to the Major and Al- 


dermen of the City,to certifie,&c. And the Aid plaintife faith,that the 


faid iffue ought to be tried by Iury,2nd not by Certificate, and thatſuch 


cuſtome alleaged by the defendant, for the triall by certificate-wr ſzpre, 


is againſt the law and common reaſon, and prayeth ju nt,and that 
the cauſe may be tryed by Jury, whereupon the defendant demurreth. 

After ſome arguments at the Barre pro. contra, wherein nothing was 
queſtioned, but whether the cuſtome 1n the ſpeciall caſe were good, and 


| the Major and Aldermen ſhould-certifie a cuſtome which concerned 


the intereſt of the Corporation whereof they were a part. . 


The Court now being agreed determined to give judgement, and in« 
treated me to pronounce it for them all, and ſo we gave judgement, that 


. the cuſtome was not to be tryed by certificate, butby the Jury, whereot: 


T gave them three reaſons. wy 
; The firſt, that it was.not properly a cuſtome, bur a kinde of preſcri p= 
tion,or in the nature of a preſcription,and then cleerly it was not with= 
intheir cuſtome. , 

, 0 
Secondly, that it was no ſuch cuſtome as was within thereaſon-o? 
ED meaning 
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Cuſtome 
againſt law to 
tiy and judge * 
their owne 
caulc. 


Cuſtomes in 
London. 


5 ; Thirdly, it were againſt righe and Juſtice, and againſt enPIT 5 
judge 


aning ofchatiſpeciall pec 


ie, to allow them their Certificate, wherein they are totry, and 
their awne: Can» [tit hn BD 0h en ae LIE I 9h 


if hee had joyned untoit 


' Now thovgh he ommitcrted thar pare; yet when it comes tobe ſhewed 
ontheother'fide, if it be” true,it appeares to be a branch of the ſaid pre- 
ſcription, and of the ſame-nature,and-no cuftome» | 

' Andiit is true,that being pleaded apartby it ſelfe bythe inhabirancs, 
a$toadiſchargeobFreemen, irmuſt be pleaded by way of cuftome, and 
not by way of preſeription, not becauſe of the >a rrknt > | bar 
becaufethe freemenicannot p! ein their perſons, and therefvreare 
allowed to laya Cuſtome- for their diſcharge, fothat naturally a pre- 
{iption or athing preſcriptible'is foto belaid,where by Iawit may be, 
and not by way ot caſtome, and where it cannotbe by law, "and there- 
fore iis pleaded by way of cuſtome,” the nature of the thing isnot chan- 
ged, but remaines ſtil} a preſcription of his kind, thought bee allowed 
to be pleaded, by way of cuſtome for neceſſities ſake. And this learning 
_—_— well in Gatewoods cafe, Co, lib. 6. 39. B. where it appeares, 
that lying properly in preſcription, as common,did in that Caſe being 
an intereſt, which muſt,herein in ſome body, cannot be pleadedby way 
of cuſtome, where it cannor ſtand by way of preſcription, as there they 


could have made it for inhabitants;that arenot permanent to preſcribeg 
but yyetcommon for copyhoKers inthe Lords foyle, is allowed to bee 


pleadedby cuſtomefor neceſſities fake, whereas in the faile of another,it 
maſt be hid by preſcription. 

_ Bata:merter of diſcharge as the principall caſe is, and diſcharge of 
Tythes,as Gatewoods cafe ſayes, may be laid by way of Cuſtome, for 
thatisnotan intereſt,but an execution, not Poſirive,but Privative of the 
genera}l poſition. So it is indeed'but an execution cut of the intereſt of 
truth, ſhould be fo pleaded in the principall. | 

Tothe fecond point. This privilege of London is to be underſtood 
of ſuch cuſtomes, as are of the nature of locall lawes, peculiar lawes for 
that Citie, generall roall the Citties differing from the general! law of 
the kingdome, ſuch as Littleton calls uſages ici many Boroughs ; and 
famples them ; butthe younger Sonne ſhall inheric, that the wife ſhall 
have the whole land in Dower, and that their houſes and lands are de- 
miſfable, ſich are the cuſtomes in London, of forraine attachment, 7.E. 
6:40. 83. Dy. & 3. Eliz. Dyer 196. and the cuſtome 5. E. 4. fo. 30. wot 

1 


on. And 21, E. 4.16.74-75. And 21:E-34G6agoodcale 
where inan Aflizeof freſh force, in the Countie of Oxford,” i, 
was pleaded that the Cuſtome of the Towne was, that if a'mairhad poſ- 


ſeſſion of lands by 40. weekes,he coald not i yore y the Kings writ, 
whereupon the other would have taken n6 ſuch cuſtoine.- But it was re- 
ſolved, thatthis being the law of the Citie, was not are Wy Jary, 
but by the Judges, asa mattcroflaw;and indeed int the ria reotxDe- 
marrer. Y cs | Va ark ries 47 OY TT 937% 2002, SRL I 

And the reafon hereofis, char the Judges of every place are fippoſed 
to have knowledge of the lawes ofthe place, wheteby They SE ad, 
and to: have cuſtomaries among them. And therefore in faits in their 
- owne Courts doe determine them,asthe Judges doe in the Kings Courts, 

leethe generall caftomes of the whole  kingdome, betng the Com- 
mon law. And fo inLon:lon by ſpeciall priviſedge, they certifie alſ6 
their cuſtomes of this nature into the Kings Bench,which other Townes 
_—_— Bat their —_— eyen — arctheir "7 ey By 
ocall places, are tryable by Jary, if they come to ifliie in the 
ov And agradily with this was found, and ſhewed'a refilent 
the Common Pleas London, betweene Bilford plaintife, and Lowe de» 
fendantin an a&tion,upon thecaſe for e:rtaineparcells of Plate, And the 


iſſue was,whether the cuſtome of London were, where there was'a Come © | 


mon market in London, for all goods in all open.Shops all dayes,except 
—Yy and holy dayes, from the Suri riftng to the Sanet ;.and con- 
cluded, Et hoc parati [unt verificare,nbi & quando ac prot Curia Conſoles 


raverit, And then the defendants made their ſurmiſe, for the tryall of Calla of 
thetr cuſtomeby the monchofrheir Recorder, —_— ACCOr-. London to 
erme, andcontiny- certifie their 
ed per non miſt bre. til Oftabus Mich, And thenit isentered; that the Cuſtome by 
Concluſion of the defendams Plea; ought tobe Er a+ hoe ponir fe ſwper cir Recor 


der. 


dingly. And it was granted returnable in Trinity 


patriam, whereupon the Plea was ſomade and iflue taken, and upon ve> 
rire face tothe Sheriffe of London found forthe plaintife, & had judge- 
ment, which is a ftranger caſe, thenthis at the barre. 
_ : Andfurtherintheprincipall Cafe, \itcahnotiproperly he faid to bee 
caſtome of the whole City, 'nor of the Cirizens perfonafly, asallthe 
cuſtomes inthe nature of Jawes are, and as theforme of ſurmiſe, . for the 
 tryall doth impart, forit concernespartlgand-onely the body Corpo- 
rate of the Cirie, andthe place Queene Hith, 'where the: profit arifeth, 
and wherethe diſtreffe is to bexaker for it. od ads. 
As to thethird/point; the booke is full, that'chaltenges are allowed, 
where the ifſae concernes a Citie, or Corporation, andthey are to bee 
made the pane}, or whereanyoftheir body be to goe on the Jury, or a- 
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to this ſuic, for which purpoſes, 1 


E. 
a Deane and Chapter br 1 Aﬀize a Juror was ch be- 
cauſe he was brother to. one of t —arran'd aa ETA Bp- 


Now if fuch challenges; be allowed, where an attain Iyes for falſe 
verdi&, much more here; where there is no wayes to reverſea falfecerti- 
ficate, asno.judiciall A&, butminiſteriall. And therefore if the Certi- 
ficate bef; 
that not againſt the Recorder, but-againſt the Mayor and Aldermen 
for it is their Certificate by the Recorder, and-ſos the pleading and 


ſurmiſe, and the writ to Certifie is warrant to them, which takes away 


one defence made againſt their partiality to themſelves, that they did 
not certifie but their Recorder. As where a grant is of aRecogniſance 
of Pleas to be holden before the Steward of the Grantce, /icer the gran- 
tee fucrit pars, that there the Steward is Judge himſelfe,and not the gran- 
tee: aS the Kings Jadges are betweene himand the parties, & where the 
Recordee is but their mouth toſpeake for them, asthey command him, 
By that, that hath beene ſaid it appeares, / that though in by it 
were confeſſed, that the cuſtome of Certificate of thecuſtomeof London 
is confirmed by Parliament, yet it made no change in this caſe, both be- 


Stat, cannot cauſe it is none of thecuſtomes intended, & becauſe even an A& of Par- 


eſtablih Cu- 1;.ment, made againſt naturall equitie, astomakea man Judge in his 
apap, owne caſe, is voyd in icſelfe, tor Iura nature ſunt imbecilla, and they 


tle, are /eges legum. by 


_ Caſes in the Exchequer Chamber, out of the Kings Bench 
this Terme. 
Checq. Ch. 


113. Lafilow againſt Tomlinſox, Aſſum pſit? 


rr brought an eFfſumpfit againſt Tomlinſon,declaring that 
Tomlinſen fold him ſo.many Oates, as according to the rate of 15. 
Afumpſit. ſhillings nine pence for every Quarter, ſhall amount to 52. pound, to be 
delivered ſuch a time. e-rnd thar-the ſaid Oates, after ſuch a rate, came 
to 96. quarters and, 6. Buſhells, which-the defendant, hath-not delivered 
to-his dammage. . Which-money the plaintife promiſed-topay ſuch a 
time ; upon ifſue Non eAſnmpfr, it was found for the plaintife. end 
uponJjudgement a writ of Error, and Error aſſigned, that 96, quarters, 


and 6. buſhells of Oates, after the rate aforeſaid, came to 52. pound, and 


three Farthings, and ſono breach, becauſe he was not bound to deliver 
The law regars ſo many. But the Judgement-was affirmed, both becauſe it was certaine, 


deth not whether .it amounted to more,” the account-was ſo bufie, nd alſo be- 
things too cauſe it was not poſlible in effe&, to mince themeaſure ſo, ſo as itfhall 
ſmall. hit the juſt ſamme.as the odd houres are not accountedin the yeare. 

| 114 Herrenden 


| 3o 8.28. aff; 18:21.E: 4. riraher 


e, the party ſhall have bis remedicby.a&tion of the Caſe,and - 
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"114; Herrendenagainſt Margares Palmer. 


T FEcrenden brought an Afſumpiit againſt Margaret Palmer, admini» Aung. 
L fracrix of her basþand, and declared that her hueband had bonght 


of him,gold and Silver, and Pearle, and was indebted unto him 
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two hundred pound;and ſhe after his death, had likewiſe bought of hjm 


Peace Suge pound, and that upon Accompt, ſhe was found i 
both 


ofe ſummes unto him, and promiſed. payment, Judgement for 
he plaintife, and aſſigned for Error, thatthe defendant was to bee char- 
ged in two manners, one in-her owne right and the-other adminiſtratrix,; 


and therefore the Judgement was reverſed, | 
113. Nichols and Raynhred. 


A\ Tchols brought an Aſſumpſitagainſt Raynbred, declaring thatin 


- N conſideration, Nichols promiſed: to deliver the defendant to his 


owne uſe a Cowe, the defendant promiſed to deliver him 56. ſhillings, 


adjudged for the plaintife inboth Courts, that the plaintifenced not to 
averie the delivery, becauſe itis promiſe for promiſe, note here agus 


miſes muſt be at one inſtant, for elſe they will beboth made »xda p tp 


116+ *Brinſley & Partridge. . 


Pint brought an Aion upon Afſumptit againſt Partridge, 'de. 
claring that he accounted for divers ſunames of money, - due to the 
plaintife by the ſaid defendant, &upon.the ſame account,thedefendant 
was found in arrerages tothe plaintife 57. pound, and that the defen- 
dant in Conſideration thereof,: did promile to pay to the plaintife thae 


7. pound, at a certaine day then'to come, which he did.not pay, to his' 


dammagpe 8c. The defendant pleaded Non Aſſumpſit, whereupon the 
plaintife had judgement. The defendant aſſigned for Error, that the 
conſideration was not ſufficient, becauſe the plaintife did not ſhew,gwhe- 
ther the mony upon the ſaid account was due, as for moneyes received 
or lent, or for wares bought and fold; notwithſtanding judgement was 
confirmed, becauſe by the accounts, the debt was confefſed good, 


117. Richagainſt Shere, 


T2 Ich brought an &jef;one Firme:againſt Shere, - and declared that 
whereas Richard Harris and other, 9. Ofob. 5. ac. Regis at Saint 
Gunneyes, in the County aforeſaid, did demiſe grant and to Farme; let - 
to the defendant one Meſſuage, 4 Gardens, 200. Acres of _ 20, 
cres 


AlTumpſit, 


promiſe far 
promiſe. 


, 


Checq-cham, 


Aſſumpit, 


Declaration 


caſting upon 
rotall. 


Ejectione, Checq. Cham. 


promiſe, 
hecq. Ch. 
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Want of it in 


Checq. Chi, charÞGuyn Eſq 


cres of Wood, and 6d. 
'eat Ditzart 
alia o the defen= 


Viſuce. 


ane. cr5ITN is not allowed, where a neere place may be, burfar Tytlies, arknight or 
the matter is Not, orthe like, which are not large. - 


the defendant... . 18, Foxcroft verſus Lacy, 
Caſe.. | i 77! 


Ationfor T1Oxeroftbrougliran a&ion: ofcheGaſe againft Lacy and declared, - 
de, Fi Qortegtenti onſet Lenin, 

ik ”y 8 SITE TI RP OY RR... 7 - ape D, 69 
but Gaiked, and'that co ication; was moved berweeneTohn-' er, and Ris 
es; cotiterning the faid (air; that thedefendan La-- 
cy-upon the ſaid'communicarion- in cheir-prefence, fpaketheſewords : 
Theſe defendants,meaning the plaintife, and the other fix are thoſe, that 
helped to murther Heriry Farter, meaning one Henry deceaſed, who 
was murthered by one Thomas Guldfcild, who was hanged for it,. to 
the plaibtifes dammage-&c. The defcndatitdenyeth the words, and 
found tor the plaintife; and Judgement given, Error was affigned gene«. 
rally, that the judgement ſhonld have'beene-contrary, but judgement 
was aftirmed;forit was holden; that it was ſufficiently laid, toentitle 
every one of the defendants-to- a ſeveral} Aion; as ifthey had/beene 
ſpecially named. 


Checq. cham. . ng. Bayle verſus Gird. Afumpſit. 


Ayle brought an Aſſumpſit againft Gled declaring tn in Conſide- 

Iration he ſhould dyc divers Clothes, called Devenſhire Kerlies, into 

ſeverall colours, meaning ſo many ſeverall, as amounted in the whole, to 

be 60. That the defendant did promiſeto pay-him a certaine ſumme,for 

Aumpfitior the q' ing ofevery ſeveral Cloth, And averres, that hee did dye the ſaid 
xing Clothes. ©1othes amounting in all to 59. - Whereas indeed they were 60. Yr /u- 
a. And that the money cameto T9, pound, which hee hath not paid. 

. Found andadjudged for theplaintife, and Error Afſigned, and-that it 

appeafts hee ſhonld have dyed 60. and dyed but 59. And: fothefame 

notdue. , The Jary did'affeffe danimages occafiane —_—_” pred, 

S Ereas. 


; £ I. found that he dyed ſei 


being fo ſeiſed thereof, and that the ſaid Sir Tohii Puc 
_ ſeiſedin feeofthe mannorof Weſton Argentine,in the County of Hert- 


n "* 2 y "; 
0 —5o 
"TE" " | 2 y 


F. v 


» S 7. 4 ®, 4 - q 
LEA 15 z \ 4 p py 
We h #7 i i, "y 
reto be 60. 


"as T2 £ 


axhateothoheriemaqade, and prom implyglapon ics 
wet 120; Keore verſus Owen, »*Error, Chegq: ch 


* Eere recovered 450. pound debr,apainſi Edyrard Owen who dyed, Error. 
*L.andupor Shire fee. in the County of urrey the Sheritfe retirned Evi 


9 engut_ omni terrarnm' & tenementorum in balliva une Gre 


"Judgement and execution againſt Rebecca ; the ſaid Rebecos, whereupan 
. the ſaid Keere prayed, the Elegit thas entered inthe Roll, *E/%ir #4; 
liberari medictatem onsinm terrarum, & tenementoruns in Comr.' Surrey 
. tenerid;t5caqunnq;. ' Ando this judgement was reverſed quoad adjudica- 
tionemexecutians, upon rhe Elegit, and yet the writ of E/egir itſelfe,and 
thereturne of it, were well in that point. But where it wasalſo Aſſigned 
' fox Error, that ſhe wasreturned Terr. tenant omninm terrarum, Withaut 
aſgning of whatin certaine, that was notallowed for Error. | 


Caſes out ofthe Court of Wards this Terme. 


121, Spathurſts Caſe . | Mandamus. 


As Eter the death. of Ighn Spathurſi, by Mardemm in Efſex, it was 
=p of certaine Jands, Er quod tenentur de do- es yk 
. minico Rege 6: dane grolle per vigemam partem unins feod; mil, This V+ deuno groſſs 
- was ruled by the chiefe Baron 8 my ſelfe,, my Lord chiefe Juſtice being Elegir. 
abſent, that it was a tenure by Knights ſervice in chiefe. All tenures in 
chicfe are in grolſe, and the words t de grofſo are ſcarce of any ſence,but 


of nocettaine ſenſe in law, and fo ſtand as void. 


122. Thomas Pucker mos G aſe, Commiſion, 


£ Is was found by Office, taken at Barnet inthe County of Hertford. 


18. Maii.31. Eliz. by Commiſſion, inthe.nature of a Diem Claxſit 
Extremum,That Sir Iohn Puckering Knight, late Lord Keeper of the 
great Seale of England, and the Lady lane his wife, were joyntly ſeiſcd 
tothem, and the heires of him of the Mannor of Weſton, in the Coun- 


_ ticof Hertford, and of the Mannor of Kingetby, in the County of Lin- 


colne, by the originall purchaſe of the ſaid Lord Seeper, _— a 
ering, being allo 


Q, 2 ford 
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| ford, and of the mannor of Kington, in the County of VICK altinuo 
April. dyed ſo ſeiſed, and the Lady Puckerin him ſurvived, and that th, 
| Mannor of Weſton, was-onely held of the late:Queene' in Capire by 


.____ mas Puckering was his ſonne and heire,of the Age of 4-yeares'3 Decern. 
Wartmade beforethe death of his ſaid Father. CES TT FP MI HBO 
knight9"ÞÞ > The Lady Packering 17+ Maii.g. Ia dyed, Thomas the heire 3. = | 
P «., | mii TOs Jace was made Koipht 3: Dec« ac. he accompliſhed his full age, 9-1 
| .and tendered his livery, and within the time limited, he ſued forth'a ſpe= | - | 
ciall livery, under the great Seale of England, no Office being then or 0 
yet found of the death of the ſaid Lady, nor any charge they impoſed 
_upcn the heire of his ſaid lands. | Re nn pint. 6 
Livery I In the ſaid ſpeciall livery,. there is contained a Releaſe, and pardon 
what it dil- from his Majeſtieto the heire of all entries and intzufions, made by the 
chargeth- heire into the Mannor and lands, whereof his Father dyed feiſed, and 
; alſoapardon, and Releaſe of accompts, and of all Aﬀtions, ſochin- 
peachments, executions, and demands whatſoever, which his Mjeity, 
at the time ofthe ſuing forth of the ſaid livery by any meancs hid, or 
might have _—__ the heire, notextending to diſcharge him, cr his . 
lands of any debt Acgonnc or demand , by reaſon of ariy Qffice or Re- 
ceipt, of any of his Majeſties moneyes or 1 reafure, or of the Converfion 
of the ſame, or of anydebt then due, by Recognizance or Obligation. 
The auditors, fince the ſpeciall livery aforeſaid ſued, have impoſed ſeve- 
rall charges upon the heire, one for meane rates due, and is ſuppoſed be- 
twcene the death of the ſaid Lady, and the full age of the heire; 
Ard the ſecond charge, not of a ſumme in particular, but to bring the 
.heire ad Compuravdum pro meliore valore, as upon a Demurrer to tliis 
laſt Charge, for the incertaintie and inſufficiency thereof, anda pleato 
the former Chargeappeareth, wherein theſe Queſtions are. 
b Whether the laſt charge be lawfully impoſed upon the heire or no, 
in-regard the Charge is generall, ad comput andum pro m:jwe valore. And 
it is not grounded upon the ſaid Office, nor warranted by any Prei:dent 
or by the courſe of the Conrt. 
2 Whether the King be, or can be intituled to any meane rates, between 
the death of the ſaid Lady Puckering, and the Knight-hood of the ſaid 
Sir i homas Puckering and his full age, no office being found of the þ 
death, of the ſaid Lady Puckering, norany charge impoſed, before the 
iid Knight- hood, or the ſaid ſpeciall livery ſued. 5 
Court of Whereupon we reſolved, that the Auditor can ſet no charge, nor A= y 
wares what . ward proces to anſwer any Charge but upon a Record, at an Office or 
pormethere the like 
"ES © Butyet if an Office be found onely in one ſhire of all the Jands, lying 
as well in other Shes as there,which.inlaw is no office, but for the pro- 


per. 


all co ground a charge and procesupon - ; and thisis beneficiall to 
Subje&, li elle by dixers offices, x would be parton ntoller 


; Againe, where in this charge,there wasan Office, af thedembe? 
Sir Iohn Puckering, uy Mace ot Weſton, in the prc r County 
Hertford, whereby the eſtate thereof was found ; Out of which iedid 


appeare, thatno yy A ofthe land could aCcrew,. during the life&fos Office findeth 
t 


the Lady, becaule it was 
could be found of. her death: yet becauſe the orig) 


a Remainder tothe heice,10 that no Office deſcent of 
lcauſe of the ward- K Rem. there 


| ſhip isthe Remainder deſcended, andthe death of the Lady, is but a re- Os 

*moxall of the impediment of the wardlhip z, it is therefore allowed by o_ 6 oi 
the Courſe of the Court, andin eaſe of the Subje@, that the Certificate Tenant for 
.of the one of the deat h-of the Lady, made into the Couct without life. © 


IE ſhall be ſufficient to putin charge. 
'- Sohecitwas reſolved, that if the Feodaries Certificate, ofthe death 
; ofele Lady were in Court, ®efore the ſpeciall Iwery granted, for the 
death ofthe ſaid Lady, till the Knighting of Sir Thomas Puckering, 
' were not diſcharged by the courſe of he e Court, becauſe they were by 
that Courſe of the Court adjudged in the King, veſted upon Certif cat 
aswell as if it had beeneupon Office: buc thoſe thatwere incurred, ſince 
his Knighit-hood (being then made of full age inlaw) till bis full Age 
indeed were perfe&ly diſcharged by the ſpeciall livery, or rather indeed 
by tc Knighting of him, and renderof his livery, which he might ten- 
der as ſoone as he is knighted, being then madeto all caſes vf wardſhip 
of full Age, for the wardſhip of the body continues not, as if he were 
ſtilt under Agel , bur the value of his Marriage he muſt anſwer, becaule it 
Was tully velted in che King, by bis novage before. 


123. Pas; 14. lac. 1616. 


SNar-chamber. 


The Lord w1:lliave Howard, againſt Chriſto. Bell. 
T ho, Salkeld, John Dacre, and others. 


'N the Starchamber, in a cauſe betweene the Lord William Howard 

plaintite, and Chriſtopher Bell, Thomas Salkeld, Iohn Dacre, and,o- 
ther defendants. It was holden by my Lord Coke, and my telte,thatthe 
Tenants of the mannor of Gilſeland clayming tenan:. right, and being 
now impeached by the plaintite, being Lord of the Mannor, who ſup- 
pofeth their eſtates to be void inlaw,thatthicy might all joyne together 
In quiet and peaceible manner, to defend the Caule, being common to 
them all ; and therefore though ſome particular perſons were ſued, yet 
they might defend the ſuit, upon their common Charge. And the rea- 


fon was, that fince the title was one againit all, it was in effe& but one 
Q 3 defence: 


126 
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defence,”and one defendant, 'for the"triall in one mans caſe tryed all. 


- And' therefore the Courts of ſuſtice dogevery daydeny them to bewit- 


Aſſemblies 
unlawfull. 


neſſes one for another in ſuch generall caſes,” as in caſes of common 
Modus Decimandi, and thelike, wherein it is many. times ordered for 
avoiding of unneceffary trultipſiciry of ſaits, that a triall be had.in one 
mans caſe forall. Now as they are acknowledged parties to their preju- 
dice in defence,ſo'it is in reaſon'thar they be inlike manner allowedtor 
their advantage, And ſo it was faid,that it had been ruled in that Court 


before in thecaſe of the L. Grey of Groby. Yet the L.Chancellor'ſtemd 


tobe of a contary mind; and cited 'apreſident-in 8 El. to that,purpolc 
But yet in this cauſe it was agreed, that chey milſt.not Jpyne them(clves 
together by Oath, which was inthe caſe ſuſpeRed, but not ſyfficient- 
1y proved. 'But 'Bell being a tenant was fineda 100 pounds foraflem- 


"bling the renants to the number of 200 in an open field, whereLeonard 


Dacres had beene in open rebellion, and foughta battell.with'the Q., 


forces, divers 6f the tenants being weaponed with ſwords and daggers, 


abiding. 3 hours together, 8 yet nothing Was provedd one there by an 
of the defendants, but conference concerning the defence of their title 
by promiſe and” writing, and contribution of money to that purpoſe. 


And Hodfonanothertenanc was alſ@ puniſhed for being preſentat that 


"afſembly, and che'event of ſtich afſembly'is in no mans power tomode- 


Maintenance 


of a common ' 


cauſe by com- 
mon perſons» 


rate. And Salkeld and Dacre were fined a 100! a man, becauſe thathe- 
ing 'no tenants, nor any way intereſfed in the cauſe or title, and being 
men of ſtrength'and conntenance, they did thruſt themſelves by way of 
maintenance into it, warranting the title, ſtirring the people to perſiſt 
in it to give occaſion of ſuits, where perhaps elſe the clauſe had beene 
'ended by way of agreement withall, as It hath done with many. But 
Salkeld and Dacre were not of the affembly, neither did itcertainl 

appeare that they were acquainted with all. And Mich. 14.Jac. Bark- 
ſhire in a cafe betweene Edmund Dunch Eſquire plaintife, and Banne- 
ſter and others defendants, where the queſtion-was betweene the plain- 


_ tifes and thedefendants,tenants of the Lord Norris of Dorcheſter Man- 
- ner fora common of ineffe&claimed, which he denied, though the a- 


ion were bctweene him and one of them only, upon a particular eu- 
ſtome layed for his tenement only for neceflity of pleading. It was re- 
ſolved by the moſt part, that they might all maintaine with their 
purſe. But becauſe Baniſter had threatned ſome that they ſhould loſe 
their copyholds for not contributing to the Lord Norris, he was fined 


at forty pound, and the two reſt quitted, but the Lord Chancellor 


differed. - 


124. Gold 
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x 14: $5" 4/0 Verſhs Death. "_ | Checq. Chamb, 


px of det PQNAN-WPNgaen ſ& Aion of debr 
rr re 
here Gold nthony- Appreatice,. that.if he gation. 
ſaid Anthony: ſhauld-waſtor conſume any. of his goods, and eee 
proved. by. anbGeaatche aid Anthony, oro » that then, 
John Death and his executors within three moneths after ſaxchidue 
proofe aad notice: given-unto him: ar. them ſhould render bigzrecom- 
penceand ſatisfaftion. Thedefendant pleads. that there mazno proofs, | 
made, &c. . The plaintife replyes, there cametothe hands of his appren= j,,,, al, chan, 
cicein Flemiſh money to.the valge of 3000-pounds of his, whereof the ken. 
| appeniitity inabeziled and. waſted as much as cameto 40 pound, and 
he confeſſed it,, and'by a wrixingunder his hand did arhnoviedge 
and confefſe ir... And that he gaveneticeof isto-the faid Heary Death, - 
and he. did not make him recompence withia three moneths, _ 
_ the defendant demurred. And now upon a writ of error in the 
hequer Chamber the judgement wavagreed tobe confirmed ; for 
chought the word | proof: Y ps generally , ſhall beunderftood by law 
a proofe as is | ory [cil« proofe by Juty,. yet when;the party ex» 
jor to meaneand allow another forme of proofe, that ſhall preyaile 
again(t that that is but inftruRion.of law. And here it is referred to the 
diſcretion of the party which ſhall be underſtood a confeſſion yolanca- 
ry accordingtothe common acceptation, and not a confeffion.in Court 
of Recerd. Alſo, though it be not faid to whom he made the confelsi- 
on in the replication, yet by the greater _ nion it was holden good e- 
becauſe it anſwered the words of the condition. And yet it is 
_ hot like Halfepennies cale. - agreement or diſagreement to an intereſt 
which was made'to a party interefſed, 
Yet afterwards it was found and moved by Henneage Finch of 
Counte}l with the plaintife, that the notice was laidto be given to 
Henry Death, which was the executor. And it did no whereappeare - 
that John Death theteftator was dead at therime of the notice, which 
wasa neceflary part.of the condition. And therefore the judgement was 


reverſed. 
12.5. Moore Verſus Huſſey, &> al.. Raviſhment, 


cis More plaintife, againſt James Hnfſey Doftor of Law, and 
\ Katherine his wife, Robert Wakeman, and John Woodford , and 
Catberd Clifford defendants, and counts that where Raph Herniold The ravith- | 
held of the late Queene in chiefs, and dyed in the thirtieth yeare of the | _ wt _ 
Queene,leaving lohn Hetniold his ſonne and heire of two yeares of age, * 


and : 
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Hobarts Reports, © 
_ _ the Queene Ano 33 Regni /ni did grant the wardſhip to the 
D ainti <q 6d pl a 4 
5 The defendants er. 3. Iac. did raviſh and take away the ſaid ward 
to his damage of 2000 pounds. The defendants pleade not guilty, and 
are all*found guilty ſaving Tames Huſſey, and Cutberd Clifford in 10 
pound damages and 10 ſbillingscoſts. And the Iury further finde, that 
the ward is married, and was at the timeof the marriage 16 yeares old 
and more, and under 21, and that his marriage was worth eight hun- 
dred pounds. Fr £2 | | 
Now this Terme ({ſcil,) Paſch. 14.Tac. this caſe was argued by allthe 
Iudges of the Common Pleas, after divers arguments at the barre, and 
the queſtions were made two. - — < re Et 
Firſt, whether the wife of Do&or Huſſey being a woman covert and: 
found guilty, and her husband not guilty,be within the ſtat. of Weſtm. 
2 cap 35 or not, and her husband co pay the value and damages for her. 
Secondly , whether the verdi& finding that the ward-was married 
(without certainty by whom) be ſufficient to charge the defendants or 
any of them with the yalue of the tags. | 
But (as I ſaid) the queſtion in grofle is but one, whether the ſtatute 


ſhall be made in the wholeeluſory or not. For to leave all women co- 
vertat large, who are both moſt cunning & vigilant, and have moſt op- 
portunity to make theſe matches for their daughters or friends, and 


nextly , to put the gardiant after raviſhment to hunt out who married 
the ward, or elſe to faile of his value, is utterly to fruſtrate the law. 
Now to the firſt point, the woman is plainly withinthe words, but 
| Where there are two exceptions to exempt her in meaning. Firſt, becauſe 
ſhe is a woman covert, the other becauſe the ſtatute infli&s abjuration 
or perpetuall impriſonment, in cafe the Raviſher cannot ſatisfie for the 
mariage. But here it is ſaid that the womanis under a neceſſary diſa- 
bility in-law to fatisfie, and therefore as being out of the meaning ſhall 
not be puniſhed (for not ſatisfying) with impriſonment or abjuration. 
Now to the firſt part tt is certified, that a woman covert was at the 
common law ſubje& to an ation of treſpaſſe for taking away a ward,as 
ſhe was'for any other a&tion of treſpaſſe, and to beimpriſoned for the 
Kings fine, and her husband anſwerable with her for the damage. And 
he that obſerves well this ſtatute ſhall eafily perceive, that it hath two 
aſpeCs, one civill, another criminall. For it provides thatthe execu- 
tor ſhall anſwer for the value, ſed non qzoad prnam priſone,quia quis pre 
alieno fatto non eft punicxdus, which holds alſo for the husband and 
wite, that he ſhall arſwer the damages, not the puniſhment of immedi- 
ate impriſonment, that is upon a writ of execution, for the damages and 
value, he ſhall as in the other treſpaſfles, for if they made the executor 
(which is but a civill repreſentation of the ſame perſon) anſwerable, 
much more the husband, which 1s one by law of nature. 


Now 
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ſame that is now, only ic hath received ſome additions, and ſome more 
diſtin& forme of proce ing then was before.  -* ng 

The writ of the common law was, Quare filizm & her. (cajuu marita- 
ginw ad ipſuns pertinebat, and ſometime withourthis clauſe), rep! 
 abduxerunt & maritaverunt , without ſaying within age z and 


N.br.91.& 1+ 43. & Regiſter 98.8 99. And the like for the Gardian at 
common law by the word of rapait & abdyxir it appeares,29 E.$-37, & 
29.aff. 35. By which bookes and 12 H. 4-16. it is agreed that both the 
father and the guardian ſhall recover in, damage for thevalue of the 
mariage. : . : #6. 
| The offence heretofore and the fa isthe ſame in the very word-ra« 
pit in the ſtat. that was at the common law , and the reſtitution the 
ſame in effe& by diſtin valuation of the marriage that was before gi- 
ven confuſedly inthe damage. © TRER Tal; 0 
The matter is farre from the ſame, that if a man recover in the tref- 
paſſe at the common law, ir ſhall barre him'in a writ of raviſhment, &- 
contra, as in treſpaſſe of battery and appeale of Mayhem, and in com- 
mon treſpaſſeupon the ſtatute of 5 R. 2, or 8 H. 6. or malefaftoribus in 
Parvise : | « 2.4453 GA "I | 
Againe, the writ upon this ſtatute hath not eſtranged the writ at com- 
mon law , but participates. And therefore 17 E.3.73. and 22 Rich. 2. 
Fitz. damage ng to be given in a writ ofraviſhment, becauſe the 
ſatute gives none but only the body and value of mariage. It is anſwe- 
red and reſolved by the Court, thatic was uſuall. And that thedamage 
was by the common law, and the mariage by the ſtatute, and reaſon it 
was to joyne them ſo, | 
And it was further ſaid, that it was not thelike reaſon betweene the 
Formedon in Deſcender,and Mordanceſter,becauſe both theſe are in the 
nature of treſpaffe. : # 

At the common law a man oughtte recover for the mariage, though 
he were not married, for the lofle and hazard apparent. Alſo where a 
man doth arreſt his debtor, and where he might have good baile, the 
Sheriffe: lets him eſcape being non-ſolvent, and not to be had againe, 
the Jury axeto give damage for the whole debt in effe&; for though the 
debt remaine in law,yet it is loſt ineffe&, and the Guardian at the com- 
mon law could not have a new treſpafſe without a new taking, and he 
could not have a conditionall verdi& after hapning,asthat ſtatute hath 
provided. And therefore now the damages are diſtinguiſht »t i» ſet: 
laboribas dilationibus & expenſis, as the Prefidents go, witra valorem, 
which are confuſed to all before at common law. = | 

The offence of raviſhment then being not ſufficiently provided for, 


and reftrained by common law , as was perccived, ſtatutes were my 
*, R or 
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Now the aQtion of the commonlaw was ineffe@ and ſubſtance the 


good, for itis a guard natarall, not legall, 32 E.3. Fitz-gard-32+ & Fitz, - 


- 
Fe. - 

p 
#3 

ATC 
OASIS " : a 

* in 

b, WIR 5 24 6s AT << 1 IE. 
| SR A FORne! i408 

EL 5 v 

X »="ax 3 

OW SIX 


430 


: A635 
- as , DE 
RR Ga ee ee ie an ts oo ee od et ane to oben 4 
| . SES, Rt BR Ln SS xs oe eG ated 4-37 {2 £3 ; .: 
: : . - fy £ 2 
> 4 
, 15 o ſoc 
, , I . ; : 
: A ' 
=—y ” 


For. other puniſhment of this. plagiary- offence or injury , - being much 
greater then che wrong in.ather creatures,in;as much as the body of man 
1s-more honourable and of greater price, and was in ancient times uſed 


by Lords, as now isis by the Kings Commiteces for adyancement of 


zcirown childrea.by way of mariage, or otherwiſe. © +: i > 
. . Thereupesn by the fiatute of Merton, c, 6. it was provided for Wards 
uv r I+: Contra pacen vi abautti wel detent fem maritatts,quicungue la- 
i£15. inde conviftus fuerit qui puerum aliquem ſic detinwerit abduxerit vel 
waritaverit,reddat perdenti valorem Maritagii , & pro deliffo corpus cjuus 


b 


capatur Er impriſonctur dance perdenti emendaverit delittum fi puer mark 


. tatnr. Here it is, fo preram: mriteverit, which expounds the other 


ſtatute. ' And then W. 1. cap.2- confirmes this ſtatute in generall. : : 
_ . This Gatute was not found fiill enough to give remedy; and therefore 
the ſtatute in queſtion. was made, which might well be {aid to be made 
by. men.unlearned, for indeed it was the intereſt and heat of Lordsfor 
the generall abuſe that begat it, for the a being in his nature a treſpaſſe 
and an:aGt of farce, yet it is notmade vi # armis.. And therefore 7H. 
4-9..the Count vi &- armis was rejefted, : ; 
_ .. Nexcly, the nature of treſpafſe being to end in damage, this recovers 
the body is ſelfe,. and yetnot by demand, but by commandement to the 


Sheriffe to take and ſequeſter the body, and then by gmt giving. 
treſpaſſes dye 


it. tothe plaintife if is will be for him- Againe; whers al 
with the perſon, bere the a&ion is continued with the heire or execu- 


tor, and though the heire dyein caſe of a Ward.as well as raviſhment. 


_ And therefore 24, E.3. fo,29. upon a.reſunmons in ſuch a caſe againſt 
the executor- he pleaded pleniement: adminiſter, whereupon iflue, and! 


yet. the Ward judged to cheplaintife, & 9 E,3-15« otbody and 
land againſt three whereof one dyed during the Proclamation and re-' 


ſummons againſt his heire, and though he were within age, yet judge- 


ment; paſſed. preſently againſt all, for it was doubted whether the beire. 


ſhould anſwer damage. 


. 11 He 4+ If the anceſtor haye his Ward ravifht, and bring his a&ion 


and dye, the heire ſhall have reſummons, but not the executor. . But if 
the anceſtor brought not hisaCion, the executor ſhall commence it, not 
the, heire, for.it is a Caſe out of the ſtatute. And ip this caſe Hill ſayes 
that. the, makers .of the law were-not learned;; which the Reporter re» 
190 SOVeES» hs | 


This progrefle of ſtatutes argues. the care of diſtrefſeand providing. 


certainly, fer remedy incaſe of death on.cither fide.to.cxempt.any.for- 


mer. offeaders., And therefore. it hath beene fill extended:by-equity... 


Therefore it.is given to gardjan-in, _ as the books 1. E.3.20. terpo- 


re Exteff.gar. 133.Regiſter 1,634by equity of the flatute of Conpmilica/s. 


Jo Nat. br. 13s isre(to de-cuſtedja lay for them both.at common. 
aW., | | | 


And. 
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co ned on! wiki penal {o in treſpalſeupon che Statute of 2. Riz 
and 8.H. | fakes 

'- Of thele, the reaſons ate rioubeckaſbehe Brie ofiigar &ions; 

adgements and executions are the ſame,butbecat Jand tt 

ſubſtance of the a&ion is one, arid aggravation sf the off&nces dÞt 
niſhment is an argument, -that they never meant to exciihpſe #ny! Fen: 
dor, [this en Pe Oois Sar wor oe catch SIT 
' Andin fironger Cafes, the Cert te others, 
where a new offence” is created, ' that was not-before. : Ard therefore 
where the ftatate of 34. E: 1. 6. is, hatin afy Aſizerhe Tenant plead 
Joynrenancy with a Stran © who veinge incaines ic, and it 
to be fonnd falſe, he ſhall be ir a yeare, and' not- be delivered 
withour a-greatRanſomein oy, Aﬀ2es -p. 28. an Aﬀſze was'b tas 
gainſt thehusbanid,' who pleaded joyntenancy with his wife ; 
andſhee being called in, maintained; which being fond/falThe Was 
adjadged to priſon according to'that law. Yet' 36. E. 3. Fitz, Na. hrs 
Aff. 443, And Saunders in Ployden lag « & Hawes 4H. 7.11. 

on the{tatute of Weſtme2. cap; 21% Thatif an iifant foile ir an ze of of 
a Record by hith pleaded, hee ſhallnocbethereapori jadged a diferfor 
upon that law. And where the ſtatute of Mert. cap: 3! gives a writ of 
Rediffeiſin; againſt one that being conviRted of difſeiſin,doth againe dil 
ſciſe the ſame perſon, that thereupon he ſhall be taken and impriſoned, 
till he be delivered by the King by ranſome or otherwiſe, 

9.H.4.5. Tfa woman commit a difſeifinand be convi&ed, and then 
commits a Rediſſeifin, and then marryes, fhee ſhall bee charged i in Re- 
diſſeifin and her husband named with her for conformity, bat hee muſt 
not be charged as a principall Aﬀor in the wrong done, no more then 
for a treſpafſe done by his wife before he marryed her, yet he ſhall {atis- 
fie the dammages. 

Now where it is in the ſecond place obje&ed, that the wontantliG- 
bility, to'pay for the marriage, ſhall excuſe her of the' impriſonment and 
exempt her ont of the meaning of the law, under that rule, Zex mo» cogit 
* 1mpoſſibilia, ſed impatentia excnſar legent. 

Tanſwer. That firſt that point anfivers bt one branch of the Jaw, 
which is,  heredem nonreſtituerit vel poſt amotionem maritaverit, abjuret 
regnum vel habeat perpetuam Priſonam. Butthe Clauſe before which i is, 
$1 ille. qui rapuit poſtmeedum reftituerit puerum maritatum, vel de maritagio 

R 2 ſatisfecerit, 
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ſaxisfecerit, puniatur tamey de txansgreſſione: per Priſonam Tuornm eAuns- 


rum. And then followes the other Clauſe ; ſo the ſame perſons arc un- 
derſtood in both caſes. . . 3: {alt arr | 

Now in the firſt Clauſe, the impriſonment Rands abſolute, and hath 
no fatizfaRion required, to which a wife is unable, no more then the ta- 
cute of Merton, within which hee confefſerh to be.. And therefore ſhee 
max. be contained in that, and then in the .otheralſo. And the text be- 
fore cited I allow, but ic hath nouſe for this caſe, for it is to be under- 
ſtood impotency to excuſe the law, where the impotencie is a necefarie 
or invincible diſability to performe the mandatorie part of the law, or 


. toforbearethe Prohibitory. - 


| Now this law and the ſcope of it, is abſolutely and direQly to forbid 
the Raviſhment of a ward, and the reſtitution of the value, is but a pro- 
viſion by way of Condition, if the law be broken. But all lawes which 
be Artificiall Creatures do.as well as naturall Creatures affeR their own 
Conſervation; And therefore doc defire and command, . that they bee 


_ not violated, not that their wrongbe redeemed, foras it is ſaid that px= 


zitentia is but Tabula poſt naufragium, 10 it may be faid of Redemypric. 
Now then who will ſay, that the woman is unable to obey the law, ſhee 
is unable toredeeme more then any other, and therefore ſhe ought tobe 
the more carefull, not to offend the Law, which is in her power; and the 
penaing of the law, is as proper as it is poflible, for it is not de_Afari- 
tagio non ſatisfecerit, as the common forme of penning in ſuch caſesis, 
but ſatisfacere non potueric, which is the caſe in queſtion. And therefore 
where perſons able havechoyce, when they offend to pay or ſuffer, thee 
knowing ſhee hath no meanes to pay, did by offending voluntarily (as it 
were) yeeld her-ſclte to abjurationor impriſonment. 

It js true, all lawes admut certaine caſes of juſt excuſe, when they are 
offcnded in letter, and where the offendor is under neceflitie, either of 
compulſion or inconvenience, - orelſe where heis in ignorance invinci- 
ble; or where.the offence is by a meere misfortune, without will or pur 
pole. Or where there is a meere impotencae, to doe that is required. 

By compulſion. As inthe caſe of Lucretia, with young Tarquine, of 


whom Saint Auftine ſayes, D #0 fuerunt, & unns ( ommiſfit Adulterium., 


and thereupon. he makes the Dilemma: fi caſta,quare tracidata ; fin minus, 
quare laudata? - : 


Neceflitie of avoyding greater inconvenience, 1# where one kills a 
Theefe or a Burglar, in defence of bis perſon or houſe, 22. afl. the bin- 
ding,and beating of a perſon Lunatique, removing of a perſon-Leprous. 

In ignorance, as incaſe of Jacob and Leah *; ſuch 1s the excuſe of a 


_ "read amifle to him that cannot read, or reported to himthat is 
blind. 


Lunacie in him that kills a man. : 
Ot impotencie, as in the caſe of Mephiboſheth, accuſed by Ziba his 


ſervant 
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ſervant to David, and by himſelfe excuſed by his impotency and foule "2 
 Aﬀtion, and an unjuſtjudgement of David towards him, Feftinatio juſti- - 3 
ciz noverca [nfortun, notors 4d | {Lots i 
- Inall which caſes, there is ajuſt excuſe of the law, not performed by "<Y 
chem, the diſtinQion from the principall Caſe appearescleare, but the by 
principall falls upon the rule, Q«i no habet in erc, luat in corpore, ne quid 
peccet ur mpunee | | | es 
LIpon the ſtatute of Weſtm. 1..cap. 11. whereby it is enated, that if 
a man raviſh a woman, hee ſhall bee puniſhed with two yeares impriſon= - 
met, and fined atthe Kings will. And if hee have notwherewith to be * 4 
fined, to be puniſhed by longer impriſonment, 'Will any man doubt if 2 
a Monk, which hath no ſubſtance conumit a Rape, but that hee ſhall ne- y 
verthelefſe, ſuffer impriſonment. | Ag Re Be t45 9 
So.upon the ſtat. of Weſtm. 1. cap. 20. de Malefaftoribus in parcis, 
it is cnaRted, that if any be Attainted at the ſuic of the party, he ſhall bee 
fined, if he have whercwith ; if noche ſhall be impriſoned and find fure- 
ty no more tooffend, | 
_ The Gat. gquinto Eliz. If any perſon forge 8c. Hee ſhall pay double 
Coſts & dammages to the patty gricved, & ſuffer the Corporall puniſh- 
ments, ſhall none be puniſhed, except he can doe both. Indeed the hus- 
band ſhall not upon indi&ment of his wife, for that ismeerely in a 
Criminall, and the husband not party to it, as he is to ſome ations. '. 

5.E.2, If any perſon be proc | of perjury he {hall forfeit 40.pound, 
and if he have not goodsand Chatcells, orlands to the value, then to be 
impriſoned by a yeare. Ifthe perjary had beene Vice verſa, the perſon 
ſhall be impriſoned, except he pay 40. pound, or ſuch as are able ſhall 
pay money, ſuch as arenot able ſhall be impriſoned ; could there have 

ne any doubt ? andthis is as much. Ithad beene Colour if ic had 
beene thus : ſuch as will notpay for the fault, here it is in her power, as 
the ſtat. ſpeakes purpoſedly, not in her will. 

- 16, af. 6. The wife impriſoned by force, 9. H. 4+ 6. And upon the 
ſtat. x. Eliz. againſt hearing of Maſſes 2. Eliz.Dyer 203. the judgement 
and ſtatute is, that the Offender ſhall forfeit an hundred markes, and'if 
he pay it not Within fix moneths, then to be impriſoned ; Ir was never 
doubred, but to extend to women Covert; So it is in that Bookes. 

And 1, Eliz. cap. 2. every perſon fayling to gge to Church, was 
enateJto forfeit 12. pence a Sunday to be levied by the Church-ware 
dens, for the reliefe of the poore, of the goods, lands, and Tenements of 
ſuch Offendors by diſtrefſe. This extended to women Covert. 

Then 23. Eliz. the 20. pound a moneth was givenfor this,and if they 
were not able, or failed to pay, then to be impriſoned till they paid. 

The woman Covert is within theſtatute. Foſters caſe.Co.lib.11.fc.61. A 

And7.E. 3. 11.Iholdto be acaſeinthe point ; and broughta writ 's 

of Raviſhment againſt the Maſter of Burton.Lazar and two. confreres, Y: 
R 3 which + 
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might ſecme @little iIncerefſed inthe behalfe of the Hoſpitall. And if 


And r4.H.6. 17. A writ ofRaviſhment, .is brought againſt a hus- 


bandand wife and admitted, and other matter pleaded in barre. 


- And if in this caſe Do&or Hufley, had beene fotnd guilty with bis 
wife, no doubt they ſhould both' have beerre condemned ; And yet for 


' herfingle petſon, the caufe had beene the ſame that.now it is, 'that ſhee 


could not by her ſelfe ſatisfie, yet ſhe ſhould have beene impriſoned, ex- 


cepthet hisband had ſatisfied. Et Co. lib. 5- 14. Entries caſe of An-- 


_— recovered againſt a perſon, by conſent and aide of Patron and Or- 
Statures that are made in imitation, or ſapply of common law, ſhall 
be expounded according to the law, and ſucha ſtatute is this. And ita 
woman ſole raviſh and then marry, the reafon-isall one, for there the 
fa& isthe wives, and muſt be ſo laid on her alone, and not upon her hus- 
band ; And thereforein that caſe, if the hnsband pay not the yalue, ſhee 
muſt be impriſoned, Bur it ſeemeth that the valne of the marriage being 
found, the hnsband muſt anſwer it, and ſo itis ont of the caſe of the ſta- 
tnte, and not likethe principall, for the husband ſatisfies, yet the words 

are /i ile qui rapnit de CMaritagio ſatisfacere non potmerit. IS 
| Now to the caſe 23. E. 3. F. Corone 276. that a Monke or a woman 
Covert being appealed maliciouſly and found not guilty, ſhall yet have 
no dammage nor inquiry againſt the Apprllor. The words of the law 
Weſhrp. 2. cap. 23- are, that the perſon appealed ſhall have dammages, 
now they can have none, there tsno incapacitic indeed in the very point, 
yet a'woman may take any rhingto the benefit of her hisband. The 
words arethatthe-party appealed, ſhall have damages for Eis impriſon- 
ment andinfamy,which re2ch beth to a woman Covert,and for the like 
ſhe with her husband; andthe alone after his death ſhall havea&ion,and 
the dammages recovered by and for her, and therefore that caſe may en- 

dure queſtion. 

And itis of no waight, that is ſaid, that where bookes of 8. E. 3.52. 
and 22. R. 2. doe inquire of the ſafficiencie of the defendants, which 
cannet be in this caſe, becaufe the woman Covert appeares tothe law 
inſbfficient; For therefore that point of inquiry is ſaved, and the judge- 
ment 
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{cifor- for. the profitsnotreceived-by him, becauſethe firſt difſesſre had 
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Pm3PEs ther. And ſothoughtheſtat. of Weſtm. 
2+ Cap+33+ give an dppelice damages, youmult not infexre thereok; that 
an.appeale cannot be had, but where the appellor may have damage for 
the contrary.thereof 22 E.,3-Corone 76. Queere of the precedent judge- 
nent againk husband;and! wife-quad capiantare 1 9 7 
As to the ſecondgreat point whether the verdict be ſufficientornat; ; great poins, 
I make two queſtions of is. Wwe TR te 
Firſt, whether the raviſhey ſhall be anſwerable for thevalue of che 
marriage, though he were nas the author of the-marriage, but fomeather 
without his a& or couſents ar the Ward of his owne will marry-hims - 
folfe, for if thelaw be fo, then is thereno warrant.inthe verdi.-. - - | 
- The ſecond, ſa>poſing that: he: be:not an(wefable, except hewere Verdid taken 
Author of it, whether the verdi& as it is, ſhall be taken ſe by inten4- by intendmens ; 
ments: 5.2. 1135-7 | I 
'To:the: firſt. At the common law, and before the ſtatute of Gloce- 3908 firſt 's I 
fer, cap-1. If a man were difſciled by A,and Binfeoffed G.,-orwere © | 
difſeiſed by him, A. had noremedy fordamages againſtthe Feoffee; or 
difſeiſor of his difſziſor, but wasto bring his aſſize againſt B-which was 
the immediate diſſeifor, and: therein he was to recover the meane profits 
by way.of damage, nor only for his owne time, but alfo-for the profit 
received by the feoffee. 7 
- And likewile. if a-ficſt diſſeiſee had reentred whereby kerhad loſthis 
aſſize, he might by an a&tion of treſpaſſe vi am brought againſt his 
diſſeiſor.,” recover: the meane-profits for allthemeane poſſeflions, and 
neithey/at-the comnion law nor now: can he recover upon his recatry 
damages agaſnſt the-feoffee, leflee, or ſecond difleifor; by a&ionof trel- 
paſſe ve armis, as to themwho did no immediatetreſpaſie, for that 
fits.not this caſe. | | 
- And therein the.ccommon law doth no wrong to charge the firlt di(-. 


no remedy for them againR the ſecond-diſſtiſor,or-was ſuppoſed to have 
received (atisfationat the hands of the feoffeeor leſfſee,and-(o. paid bur 
wherehe.receiveds 
But now the-reaſon iscleerc-of either in the caſe. in queſtion, for the 
rwiſher of. a Ward by, his-raviſhment gaines no intereſt in the body or 
cuſtody-of the-Ward, neitherdoth the true Guardian loſe hispoſſeſsion 
by theraviſhment- And therefore.if my tenant. by Englith ſervicedye, 
his heire-within age, Iam preſently in the pofſeſsion of the body with- 
out: ſeiſure.; and .inthis caſe, ifanother take away the Ward from the 
raviſher, and marry him, the ficſt raviſher can have no aCtion againſt the 
ſecond, but the: very gardian may; have ation againſt them both for ſc- 1 
verallraviſhments; 8{E. 3.5 2+ where-itis {aid that one raviſhed,, anda. | F 
woman: knowing of it did marry him, . andthey were all charged with F 
thevalac ; for:ofthe-perſan at aman there can be no poſiefsion Without } 
a F 
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2 right. And therefore Littleton in bis chapter of confirmation ſayes; 

that if a man take my villaine in grofle, and I confirme his eſtate in his 
villaine, the confirmation is void ; but I may give himby:words Deds 
& conceſſi to him that took him away orto any other notwithſtanding 


ſuch wrongfull caking away of him; which will becleane centrary 


* tothe taking away of my Beaſt or any other like thing. 


And this by law of nature, by which all men are free, and cannot be 
brought under the dominion of any, but according to jus gentium, viz. 
incafc of captivity, from which our villenage came. And the confeſsi- 


en in court of Record is not ſo mich a creation as it is in ſuppoſall of 


law a deliberation declaration of rightfull villenage, before,as a confeſsi- 
on of other aftions;though it is true that Littleton ſayes,that it ſhall not 
binde his ifſue. borne before, becauſe the favour of liberty gives them 
leave to jultifie. They were called /ervi not  ſerviends, but « [ervande. 

But all this notwithſtanding I amcleare of opinion, that if one ra- 


' viſh my ward and take him outof my poſſeſsion by wrong, & after that 


another takes him from him, and marries him , or he marries himſelfe 
during his nonage ; That in this caſe Tſhall or may by a writ of raviſh- 
ment of ward brought againſt my firſt raviſher recover not enly da- 
mages for the taking of him away, but alſo the value of the mariage. 
And this is to be maintained by reaſon and authority of bookes. 
By reaſon : for he that obſerves well the natureof thecaſe muſt con- 
feſle, that if the value benot given againſt the raviſher for the marriage 
hapning after (howſoever and by whomfoever) he ſhall make the law 
eluſory in point of marriage, for there is no creature ſo moveable, . ſo 
eaſily and cloſely to be conveyed and kept as man, ſoas he may be toſ- 
ſed from man to man toa hundred jna ſhort time, his marriage may be 
clandeſtine out of the Church , and yet ſuch and ſo many atit, and ſo 
covertly handled, that it thall not be poſsible to aſsigne the certaine 
perſon that was the author of the marriage, or elſe that oftence may be 
aſsigned to him that is unable to anſwer the value. As in the caſe ofa 
woman covert,.if her husband werenot anſwerableas before. And the 
raviſber hath no wrong it he be madeto anſwer the value of the marrt- 
age, though he had itnot, for thetrue gardian loſt it by his meanes. 
And I doe not regard what the wrong-doer gaines by his wrong, but 
what the owner loſeth by it; when the law runnesto repalre the wrong. 
Forifthe ſtatute of Weſtm. cap. 2. ſay well, Caveat emptor qui ig- 
morare non debuit quod jus alienum emit, rmach better may it 
ſaid, Reſpondeat raptor qui ignorare non potuit qued pepulum alienum ab- 
duxit.And this is the juſt uſe of law in odizm /poliatorz. For preſidents, 
in books of Entrie, in bookes of Law, though ſometimes the Que- 
ſtion to the Jury in raviſhment of Ward be by whom he was married, 
which cannot be but well, as old book of Entries in raviſhment 1 1,17.8 
18, the book 33 E. 5. ff. Judgement 251. found marriage, but no value, 


nor 
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' nor-by whom marryed, and ſo no judgement could be given forthe va- - 
ine, had for' the damages only ; yer the more bookes and prefidents by 
much-are married, or not, generally, without asking by whom. And 
the anſwer: of the Jury in moſt caſcs is, that they know not whether 
married or not yet, and. therefore they make their yerdi& conditional- 
ly, if married, as much for the mariage beſides Camnages, if not married 
the body, and ſo much for damages only. And 1o the judgement is 
conditionall both for the body and the damages. And if the Sheriffe 
returnethathe is married , then the plaintife ſhall have a ſcire fac. for 
the value of the marriage, 33 Hen. 8. 6. &- 45 E. 3. 16.8 9. H.6.61. Ba- 
bingtonasketh the Jury whether the Ward were married:generally,they 
anſwer, they know not whether married, or not, yet the verdi&1s 
made conditionall, ſo much for the value if he be maried, generally 
withotf ſaying by whom. EO 

Note in this caſe where there is no marriage found, and: yet the ver- 
di& gives the value if he be married , or ſhall be married before he can 
come tothe body unmarried, it followes that this muſt extend to mars 
riage by whomſoever. To the ſameeffcQ is 21 E. 3. 44 & 19E. 3... 
judgement,123:& 19 E.3. Fitz. judgement 112. 8 17. E. 3.ff. judgement 
16. 26.E.3-24. Coke libe-nt. pl-8.to. #/rimo in raviſhment. EE 

All thoſe bookes and prefidents are of marriage found generally, not. 
ſaying by whom, - - = | 

- If a Ward be married within age and a writ of right be brought, the 

defendant anſwers that he is come to age, hanging the writ that is to 
demandthe body as his Ward. But if ic were/a writ of raviſhment of 
ward, it would be otherwiſe, 9 E.4.50. 37 He6,7.& 24 E.2.49. And the 
old book of Entries warden raviſhment 18. enquires where the Ward 
were married, or come to full age, as inferring, that though he were not 
martied, yet ifduring theraviſhment he were come to full age , the ra«- 
viſher ſhould anſwer the value, beczuſe the gardian could not now have 


his marriage. 
Alſo Coke, lib, Intr. raviſhment ult. the raviſher was condemned in 


the value, when the Ward dyed unmarried and within age after the ra- 
viſhment, for the gardian loſt the marriage. But notethe ſtat. of Weltm. 
in thatcaſe may grow by force of the Stat. 

- Another pointis, that ifche Gardian gets the poſſeſſion of his Ward 
againe unmarried after the raviſhment, he may have damages for the 
taking, - buthe ſhall not have the value againſt him upon the ravithment: 
The reaſon is plaine, and for that ſee 27 H.6. gard- fo.118. which is the 
old prefident booke of Entries, gard. tit. raviſhment pl: z2.and the old 
book of Entries, gard- in raviſhment 11. where the Jury finde inter alia, 
that the gardiarf could never have the pofſeſsion of the Ward after the 
raviſhment. : 

But touching the principal point how a = ſhall be gs + 
wit 
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all;. thas the woman1 


theraviſhmentdid marcy:him:to. her 


daughter, andthe Court condemnedthamn all incthevalue; whervoftho 
conſequence:muſtbe, thatthough her marriage by-her migtit-be holden 


of it (eife a raviſhment, andſo they areallguiltofſeverall raviſhmency, 
to. the marriage, but tha they weremadelyablebecaule themarriage 
was made whileſt thereſt pod deforcearsandraviſhers. 

- And:notethat the ſtatute brands theraviſher with. thetitle: oujur exrie. 
tit mals fidei poſſeſſor. = | REL .. 

- But the other caſe: SE. 3.4.5. was, that one-brought a wriv ofward 
againſt Alice, anddemandsR. ſonneandheire of I as:hisxpard;y Alice 
came in,. and: ſhe ſaid; thav ſhe claimed nothing inthe Wardibur nur». 
ture, and; now-/ih the.Conrt ſhetendred him ro theplaincife,, whorefu= 
ſed:him-becauſehe wasmarriaiby her; ſho-anſpuared ho:wasnoumar-- 
ried by her, theother replyed; thathe was married in her gard; afterſhe 
became deforceor, for:which time ſhe wastoanſwee: Unto:whithh ic 
was ſaid for her, that in as much as fhe came lawfully tochepoſſeſdion; 
- ofithe Ward; and' didtender himcthefirſkday,.ſhe conld-notbe coun- 
ted a deforceor, andiſo ſhe way not amerceds Butthere wasqudy 
by» agreement that ſhe ſhould leavethe Ward\and have 20 pound, for 
here ſhewascleanecontrary bone fidespoſſeſſor; andtheretbre wasnor to- 
anſwer buc forher ownea@-for her polle(3ion,. beingifrom the-begin» 
ning lawfull, andi without wrong, cannot. bewrefted to other mens. 


wrongs: | 

And: ſo: in:conclafionupon folemneand ſtverall arguments ofallthe 
foure Judges, judgement was given for the plaintife, with a falland-uni- 
forme-cconfſem. ofthe whole Court,Nichols, Winch, Warburton and my 
ſelfe, which-judgement was:given andpronounced intheCGourtPaſch. 
1:44 Reg.Iac. &c. andentered thus. 

Ad quem diem hic venerunt tam:pred; Pranciſcus quans pred: Tac. &5+ 
Katherina, Robertus, Tohaunes Worford & Cuthbertus perieeAitornatos [nos 
pred. Francirenmper & verſus pred. ac. Katharinam,Robertum, Johannems- 
Woodford ofligint« libuss pro:valexe Maritagii pred: & danmna/napreds. ad: 
decem. libras &* decemn ſolids per juratwmupred.in forma predeaſſeſſaynes. non 
guedraginta libr. 0: decens ſolid. cidem: Francs adrequiſetianens ſwam pro. 
mifis 65+ cuſtagiis ſuis adjudicats Que quidemwaler &: damneantene ſt ate 
tingunt as oftingent, quinquaginta .& unxmn libr, Ft preth. Katberiua Row . 
bertus & Iohannes Sredprd Ccapiuntur ad habendum priſonam daorum aw-. 


norm Juxiaformamſtatutl, &ce. Et preds France in:niig. pro: falſs:cla- 
more 
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> 2026.” G, Dogby againſt AwcbaBienberhtet, 


rge Digby brings a Buare Tmpel. againlt MartheBicehirbere, Quare imped- 
Coin { ehvers char” Firzharbert Equire- warkilcdofthe | Declared np- 
wid chsalvouloniniee;ti ae rrocdunng 
wr ww then granted the nextavoidanceunto the plaintife, and now ; 
Browne is dead, 8c. Martha fayes, that Thomas Terr tv rr ad 
was long before,E&c. 1eiſed -of the 'Mannor in fee, and preſented one trarcried. 
Marraine, and #fterwardsinfeoffed onz Richard Firzharbertinfeelim- 
ple, and conveyed the'faid Mannor unto the faid Tho. Ficzharberst for 
the life of one Barifortl the yemainder/to Amhony'F itzharberc in fee, 
and-cthen Murreinedyed, and Thomas Firzharbert 
and then granted the next avoidance untothe plainue, and then Bur 
| ford, and then'Anthony Fiezharbertentced , and. made his will, and 
gave the Mannor, fee. -unroManthaffor: herlife, anddyed, and ſho-pre> 
Pas es Clerke; and eraverſed wirhour that thatthefaid Thomas 
Fithtatbejrarchetimesf the grant madoro the faid George was 
ſeiſed of the Mannor infec, 8c. prout-&c.. Theplaintitereplyes and 
emaintaines his' Declaration , and traverſeth without that that the ſaid 
Thomas 'Firzharbert at che time of #be grant made by himuntothe 
plaintife , was feifed of the faid Mannor for theterme of thelife of 
Banford pront-the defendant alleaged, and thereupon-it. wy 
in law. 
The eafe in the argument T divided into foure queſitons. 
The firſt queſtion, whether the defendants- plea had beengood with x 
out traverſe of the ſeilin infee. 
' Whether the defendant have noeleSion either to traverſe ornot;but o— 2 
to leave it as a confeſſion and avoidance,and then to traverſe had come 
aptly, as it tson the other fide. 
Whether the now defendant having taken a traverſe » hath/not fo = 
locked up the plaintife as he hath nochoice butto joyneupon that to 
avoid infinity. 
Laftly, whether if the plaintife hath power to reſort to traverſe the # 
defendants inducements to his traverſe, yet he hath-taken that traverſe 
right, or ought to-have given it more _ by a meds &- formas 


To 


T'othe GK 
point. 


2 Point. 
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- -Tothefirſt, 26 H.3:4-by thewpiain 0 of Firzliarbert avsthat! | 
 ſuch-a count of 1eifin. in fee, 8c. in a Quare Imped. againſt Prior the 


defendaat pleaded a grant to the plaintife ofa Prochein avoidance. the 
defendant-needs not traverſethe ſeifinin fee, becauſe it was a confeſſion 
and avoidance, Quod mullrs negavit, which is lefle then conceſſum only, 


qui tacet conſentire videtyr, 


Ir is true that Brook makes a mirum of it in the abridgement of ity & 

284, it is to the ſame purpoſe thus, $ | "8 
In an aflize if the defendant pleade that I. S. was ſeized in fee and 

infeofted himupon whom hee entered, withouta:traverſe as being con- 


fefſed and avoyded. 


' + And thereforeT incline to hold che opinion of Fitzharbert, 28, H. 4, 
\ for law, becauſethara preſentment executed without more doth make 


atee, and therefore the defendant ſhewes that the preſentment was 
ſuch as neither: made nor proved: fee; it is a confeſſion and avoidance 
ſufficient. (5. bf 
Fora preſentment is indifferent and workes as the note is from whence 
it growes. As for example, here in the plaintife it is thefruit of an e- 
ſtate .in fee, and ſbiſettles and proves a fee timplein the plaintife, or in 
Thomas Fitzharbert thaegranted the next avoidance to him z but as the 
defendant makes the cafe now, the ſame preſentment neither gave nor 
proved the fee ſimple in Thomas Fitzharbert,but was under his title for 
the. life of Bunford, and after made for the right of the defendant, ac- 
cording to the eſtates xv li. H. 8.1. Qua. Imp. 77. the plaintite in Qua» 
re Imped. declared that his anceſtors were {ciſed in fee of the Mannor, 
to which, &c. and preſented V. which brought the Mannor to him- 
ſelfe. \The defendant faid, that long after that he was ſeiſed of thead- 
vouſon in fee and preſented, and now preſented againe, and holden 
good clearcly without: traverſing the appendancy, for this latter pre- 
ſentment hath confeſſed and avoided the appendency. ; 

And now upon that Thold, that if the defendant had not joyned the 
traverſe to his plea, that his plea had been good, and the plaintite might 
properly have made the traverſe that he makes, for the traverſe had fal- 
ten properly to his turne upon affirmative plea of the defendant , ' his 
traverſe being prevented by the defendants traverſe, 

But now to the ſecond point. As TI incline that the plea ofthe defen- - 
dant might have ſtood without traverſe, ſo I am cleare of opinion that 
the traverſe ſo added by the defendant is better and more ſure then the 
other part of the plea without the traverſe would have beene. And note 
that in 26 H.8. doth not ſay in that caſe that hemight not traverſe, but 
ne beſo1gne he needeth not. | | 

Now tor this kn-w that though it be true that a preſentation may 
make a fee without more, that you never have a declaration in a Quare 
Imped- .that the plaintife did preſent the laſt Incumbent without more, 


but 
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] | i was ſeiſed in Fee. and preſented; or 
elſe lay che fee fimple in ſome other, and then bring downethe Ad. 
vowlſon to the plaintife,cither in fee or ſome other eſtate,and ſoare both - 
26.H. 8. 4.0. & 151 H. 7. Quare Imp. 71. before. recited. The reaſon 
thereof is. That.a Prelentment in the plaintife is militar; and indiffe- 
rent, and may. be.in ſuch a;ticle, as may prove that new avoydaneeisthe 
defendants, _ therefore. you mult lay the calc ſo as by the title you 
make the preſentation paſt joyned tothe title prove this preſentation is 
yours.t00..: +. Why. then, obſerve, there, is. in this declaration two 


- 


- Points materiall /ci/., aſcilig in, fee, and aPreſearatians To the preſen-' 


tation. the defendant hath giyen. anſwer by. confeſſion and avoidance, 
but to the ſcilin in fee hath giyen no anſwer, but argumentally by two 
Affrmatives one agaialt another, and therefore the traverſe to that is 
good, and without ir, it is but re/pox{aurs dimidiatum, and yet itistrue 
that. as well che Preſentation, as the ſeifan in fee, 15 to be anſwered for the 
Cauſe aforeſaid. ad, ly 
The cauſe that moved mee a little to doubt was, that I. S. ſeiſed of an 
Advouſon and I. D. ufurps upon him, now he hath gained the fee, and 
when the advowlſon next avoids againe, the preſentation is his. Now if 
I. D. declare in his O#.ve 1mped. npon his ſejfin in fce time of his former + 
Avoidancewhich he aſurpes, that js falſe, . and ſo che geadaneyl. S, 
ce 


may by ſachan indi&ment as is here, traverſe his feifio in fee a 
him and yet he hath therighr. 


- To this I anſwer, that to this ſpeciall caſe, he muſt declare according 
to his Leaſe, caſe, and to the truth, and notto the common forme, Thar 
is ; hee ſhal] declare that 1. S. was ſeiſed in fee, that the Church voided 
and he preſented, and now it is void againe. es Fitz. N. B. 33, ifone 
recover an advowſon by a writ of right, he ſhall lay the laſt preſentation 


inthe perſan againſt whom he recovered, So when a Patron ſucs a Q#a- 


re Imped, upon a preſentation diſallowed. Now the caſe put by my 
brother Warbeccon, outof 3. H. 4. and 14. H. 6. 16.theyareavoyded, 
and then he cannor adde a traverſe, which makes a difference, for the 
confeſſion and avoydance, was but to part» ; : 

Now thecaſes of late reſolutions are for mee, Scilicet 14. Eliz. Dyec 


' 312. & 18. & 28. Eliz. 365. Leakescaſe, which is much ftronger, then 


when a man having pleaded: himſelfe ſciſed, in fee of a cloſe adjoyning 
upon, the point of treſpaſſe for default of the other, was allowed to tra- 


| verſethe ſeifinin fee, and yet in any lefſe eſtate would have licenſed, 
to put his beaſts into the Cloſe adjoyning, bur becauſe he tooke upon 


him to plead his owne eſtate, eſpecially, he gives Advantage to his ad- 
verlary, and the caſe we judged lately betweene Norman and More 
ſup. 131. which alſo had beene formerly adjudged in thar very point, 
proves that Traverſe may well be allowed, when the plaintife was before 
confeſſed and avoyded, much more before the point traverſed, was no 


- 


whit couched or confeſfed. 
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Nowtothethird 
forif you will recover any thir n mee, it isnot enoughforyouto 
CE oy ls, bit prey oursbetter then mine. - 

Ei en take theuſe of 27.) H.'8. 2. which is, "that if oneplead a 


lea, and his adverfary traverſe thatwith an Tnducement, which al- 
ſo is falſe, yerhe ſhall have advantage ofhis traverſe. The cafe is there 
which'js alſo in 15. H.7. 2. in rrefpaſſe, thedefendanrt'p that the 
plaintife ſeifet! of 1.5. and brings that termetohimſelfe by Aſltgnement. 
-paſſe for him, he ſhall haye-judgemenr, and yerin this calc, 'it the = 
tife convey himſelfeto his owne Leaſeby ſurrender, now hee ſhall rra- 
verſe the maine eFflignement, and have advantage of it, being the firſt 
falfity. Now ſhall the defendant in that caſe come againe, to havethar 
traverſe the ſurrender? Thold clearely no; for thatwere infinite z and fo 
I hold in the caſes cited before /cili. 14- Elize & 21. Elize and ſayin this 
booke 131 thatthere could notbetraverſe upon traverſe. 

7:E. 4- 6. aff, Thedefendant pleaded, that I.'S. enfcoffed himfelfe af- 
ter recovery ab/q; boc that the defendant hath his eſtate, now the'de- 
#endant cannot traverſe the feoffement to the plaintife.. 

Yetnote in the Caſes 29. H. 8. 2. If thedefendanthad pleaded not 
guilty, the iflve ſhould have beene foundfor Him ; Therefore let aman 
take heed in pleading, for if he have thegenerall ſue, andplead falſely 
or unadvi fedh , the other-party ſhall have his fit replies or to theplain- 
tife, and culo as it appeares without reſpe& to that that might haye 

*beene pleaded Þctter. OO. ” 

end note that there are generall Maes, thatneed -no inducement as 
not guiltie ; Nrhil debet ne difturbapas, which is the Ordinary Plea in 
theſe caſes. But if a man wHl leave thegenerall ifſues and-controverc 
theticle, be mpſt enable himfelfe, 'by ſometitle of his owne to doe it, 
butyetthar is not” the principall-part of his Plea, butformall induce- 
ment only,& there is no ſenſe if youwill quarrellmy pofleſfion &T void 
theticle cffe&tually (and that with a title of my owne) that you ſhallfly 
mytitle, orforſake your owne ; for you muſt recover 'by your owne 
firength,and not by my weaknefle, | | | | 

So Ifay regularly, that whenfoevera Traverſe is taken apart and mas 
teriall to the plaintifes title, the plaintife is bound to doe it, and cannot 
for the ſamething leave it, and force the defendant, and force another 
Traverſe tenderd by him, and there is no caſe inthe law againſt this 
TueasT ſay it. 

The caſes 20. E. 4. 2-12.E.4.6-2-R.2.9. are agreed, and the law and 
reaſon cleare. So if a man bring an Aion of treſpaſſe, for breaking his 
Cloſe on. acertaine day, if the defendant plead a Releaſe of Ations, hee 
thalltrayerſe all treſpaſſes after. If a fooffementyhee ſhall traverſe all treſ- 


pales 


on, ſail the Releaſe Feoffement os 


thefirfktraverie,ſce-how'clearethisis.. 

Theother: cale.objeRted is. lang 5.. E.:4- 10. avit iswell-Colledted in: 
the end of the caſe by Danby, A man bringsama@ionof waſte,, for fel 
lingof trees, and: layes-thatthe- loſſes felled-and-fold them;, the doftn- 
dant confirmes. thathe felled. them,, but ſaith, that hee beltowed them: 
Rong ab(+ -thathec.ſoldthem. The'plaintifemay 
reply; thar tie imployed themto reparations; andehisindeed-isditetily- 
tothe ſamo thing, and-traverſeugontraverſe., ButthisFaftirme clearely 
by-another Caution of my;ruls, thatchis fivit traverſe. was not material, 


nor taepointimateriaH;, forthefilaintifemight have deelaredof theſel- _ 


lingonely,, and theather point was meere ſurplalage.. And therefore: 


though perhaps the plaintife wasJoyned upon ic, & it had beene found! 


for him; he ſhould have-had judgemenr;. yet olearely hee wasnor bound: 
to the Plea, as not finall to the ation,and therefore clearely inthat caſe, 
the plaintife might have:demurred: upon tlie defendants Plea, asreſtin 
upon a thing not matoriall at all, in which reſpe& it differs clearly from 
theprincipall caſe.weelately-judged, betweene Sir Tohn Sherley-and his 
wife defendants, againſt William Wood ſuper-in this booke 119, When 
thetenant-pleadeda joynture,. madoto the defendant, and acceptance 
of it after the:hnsbandsdeavh, the defendant may plead aretulall,. after 
the death ofthe husband, without traverſing the acceptance, for itwas 
notmatceriall for thepart ofthe refuler. | | 

Then there-remaines no cale objefted to withſtand mee,  butSapcots 
caſe cited 2. R. 3. F. ifſue 128; andthe fame 22+ H. 3. Co. Reports 97» 
which is: indeed thevery ſame with theprincipall in 2» R+ 31” it-is but 
Townſend fos the-ſecond traverſe; and Cottesmore againſt it. 

In 22, H. 7. it is reported that after debateiſfſnewastakenupon the 
ſecond traverſe. Thisisall the-anthoricy- which I'note, For wee doubc 
notbut iflae may betakenupen it, burthequeſtion 1s, Ry 
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Hobarts Reports, 2 
the parties ſtanding, and denwrringupon it as it is here ; apgaitſtthisT 
ſuppoſethe Caſe judged Paſche 37. Eliz. rot. 2278. Woodroffe bropghe 
a _ ?mped. againſt fohn Cutford for his Vicaridge of Stepvey in 

idd.. and ſaid that one Richard Leighton, Parſon there, whereunto 
the: Vicaridge belonged, did leaſe the Parſonage, to Thomas Lord 
Cromwell, Gregory and Richard Cromwell for 80. yeares, and that 
Thomas and Gregorie dyed, .and that Richard ſurvived, and gave the 
_ to his executor for 21, yeares, and the rem. to Francis Crom- 
well. 

"That the executor agreed unto the deviſe of Francis, and after ten 
yeares he entred, and brings downethat Intereſt in the plaintife, who 
preſented one Anthony Anderſon, and now upon this avoidance hee 
preſents againe the terme enduring. : | | 

Thedetendant Cottord faid, that the plaintife had the firſt and ſe= 
cond avoydance, and then granted his Terme to the defendants,and the 
Churchbecamevoyd againe, and ſo the defendant preſented, and pre- 
ſented and traverſed abſque hoc quod pred. Richardus ſupervixit Thomans 
& Gregorium Cromwell progt &c.. | 

The plaintife maintaineth his declaration in omnibus ab/qne hoc quod 
pred. Gregorins did grantto the plaintife the firſt avoidance, prowt, and 
thendemurred ; andafter two or three termes adviſe, it was adjudged 
that the Replication was inſufficient in law, and ſo adjudged »ihi/ Capi- 
at per biliam ; which in effe& 18 all one with the principall caſe, for the 
preſentment for the plaintite was avoided as here, and yet they traverſe 


. thegenerall title of the plaintife, and that was the roote of that preſent- 


ment, which the plaintife was not permitted to forſake,and to offer a 
ſecond traverſe to that that did avoid his preſentment, as the plaintife 
would here in the principall Caſe, ſo this is a full judgement on the 

very point, | 7.4Þ 
Now to the laſt point, If the plaintife be admitted to a ſecond tra- 
verſe, yet hee ſhould not have taken it fo ſtriltly and preciſely to the 
eſtate for the life of Bunford, becauſe if the eſtate had beene for the life 
of any other, who had beene dead, or had beene any other wayes inſuf- 
ficient.ſo that it would not contain the plaintifes tytle to his avoidance, 
it would have beene all one,and therefore the traverſe ſhould have beene 
abſque hoc that T homas Fitzharbeit was ſeized rempore Conceſſion mo» 
do & forma prout &ce. for that would have allowed the defendant to 
make proofe of any other ſeiſin, that might have diſabled the grant as 
well as the life of Bunford : like unto the caſe of (o»fimili Caſv. Where 
the Committees of an Alienation in fee, yet the defendant ſhall traverſe 
to the Alienation mods & forma,and then the demandant ſhall maintaine 
the iſſueby an alienation in Fee or in tayle, or for life, for they areall 
alike materiall. To this therecan be noother anſwer given, but thatthe 
defendants plea upon that particular eſtate givesthe'plaintifchis traverſe 

accordingly 


cord i; whick I retortuponthe plaintife, - that ſiiice he hath laid 
the di Ge crmaru. vr the' OE: _ to _ : 
verſe it, This was my opinion and argument upon this caſe and my bra-' 
ther [Winch] arguing before thar the firſt traverſe was well taken,and 
the ſecond not well; ſo heand I agreed, Burt my brother [Nichols] &: 
E WarburtonJhadargued to the contrary.” And ſo itreſfts. ii 


127; Lampbugh Verſus Brathwayt.. 


Nthony Lamphugh brought an Afſumpfic; againſt Thomas Brath- 
wait, and declared, that Fehavoas the deforidant had felloniouſly 's p -1m.<hayy 7 
{laineone Patrick Mahune the defendant after the ſaid felony done in- tions gencral- -i 
ftantly required the plaintife tolabour, and doe his endeavour to obtaine )y. : 4 
his pardonfrom the King, © whereupon the plaintife upon the'fame re- 
gelt did by all the memes he could, and many dayes labour, doc his-en- 
F poatyond obtaine the Kings pardon for the ſaid Felony,'vizt.in riding: 
and journeying at his owneCharges from London toRoitton, when the 
' King was there, and to London back, and to and from New-market to 
# obraine pardon for the defendant for the ſaid felony, Afterwards /c/. 
&c. in conſideration of the premiſſes, . the defendant did promiſe the 
ſaid plaintife to give him one 100. pound and that he had not 8&c: to his 
dammage 120. pound; | 1 
' To this the defendant pleaded Non Aſſumpſit,and found for the plain» 
tife one hundred pound. It was faidinarreft of judgement, thatthe 
conſideration was paſſed. R@— | EXT 91 
But the chiefe obje&ion was, that it doth not appeare, that heedid 
pay any thing towards the obtaining of the pardon, - but riding up and 
downe, and nothing done when he came-there. And of this opinion 
was my brother [ Warburton ] But my ſelfe and the other two Judges 
were of opinion for the plaintite, and ſo had judgement. | 
: Firſt it was agreed, that a meere voluntary Curteſie, will not have a 
confideration to uphold an Afſumpfit. But ifthatcurteſie weremoved 
by a ſuit or requeſt of the party that gives the Aſſumpſir, it will, and for 
the promiſe though it followes, yet it is not naked, Lot couples himlelte 
with the ſuits before, & the therits of the party which'procured the ſuit, 
which is the difference Par. 20. Eliz. Dyer. 355. | = 
' Thento the maine point it is cleare, that in this caſe upon theiflue 
-Nou Aſſumpſit all theſe points were to be proved by the plaintife. 
' I. Thatthedefendant had confefſed-the felony proxr &c. 
2- Thatthe defendant requeſted the plaintifes endeavour provt &c. 
3+ That thereupon the defendant made his proofe proxt &c. | 
' For whereſoever I bind my promiſe upon a thing done at my requeſt, 
the execution ofthat AR, muſt purſue the requeſt, for it is like a caſcof 
Commiſſion for this purpoſe. » I - | 
(8) 


Afﬀumpſir. 


"= 


» SP I0E 


0 I BIT es P30 th RT 36 0 «a3 > : 
> De. br 6 WT VEE BT OOO Ng I Y Fo. 7 Yo AT We; 
$8 3 Fo ; . %u IR EET as ata; £0 et PS 
. a r= I GOA Ora. . - 
. : SRD#-26 Rs 
. # a he ; « 0 « 
TPO od £05 V1 HEM 
obarts Repo rs 


the parties ſtanding, and'denmurring _ itas it is here $; apgaitiſtthisT 

ſuppoſethe Caſe judged Paſche 37. Eliz. rot. 2278. Woodroffe bronghe 
a Q ware }mped. againſt fohn Cuttord for his Vicaridge of Stepvey in 
Midd.- and faid that one Richard Leighton, Parſon there, whereunto 
the" Vicaridge belonged, did leaſe the Parſonage, to Thomas Lord 
Cromwell, Gregory and Richard Cromwell for $0. yeares, and that 
Thomas and Gregorie dyed, .and that Richard ſurvived, and gave the 
leaſe to his executor for 21, yeares, and the rem. to Francis Crom- 
well. 

"That the executor agreed unto the deviſe of Francis, and afterten 
yeares he entred, and brings downe that Intereſt in the plaintife, who 
preſented one Anthony Anderſon, and now upon this avoidance hee 
preſents againe the terme enduring. h 

Thedetendant Cottord ſaid, that the plaintife had the firſt and ſe= 
cond avoydance, and then granted his Terme to the defendants,and the 
Church becamevoyd againe, and ſo the defendant preſented, and pre- 
ſented and traverſed abſque hoc quod pred:Richardus ſupervixit Thomans 
& Gregorium Cromwell progt &c. | 

The plaintife maintaineth his declaration .in omnibus ab/que hoc quod 
pred. Gregorixa did grant-to the plaintife the firft avoidance, prowt, and 
thendemurred ; andafter two or three termes adviſe, it was adjudged 
that the Replication was inſufficient in law, and ſo adjudged »ihil Capi- 
at per biliam ; which in effe& 1s all one with the principall caſe, for the 
preſentment for the plaintite was avoided as here, and yet they traverſe 
the generall title of the plaintife, and that was the roote of that preſent- 
ment, which the plaintife was not permitted to forſake,and to offer a 
ſecond traverſe to that that did avoid his preſentment, as the plaintife 
would here in the principall Caſe, fo this is a full judgement on the 
very point. | 

Now to the laſt point, Tfthe plaintife be admitted to a ſecond tra- 
verſe, = hee ſhould not have taken it ſo ſtrialy and preciſely to the 

eſtate for the life of Bunford, becaule if the eſtate had beene for the life 
of any other, who had beene dead, or hid beene any other wayes inſuf- 
ficient,ſo that it would not contain the plaintifes tytle to his avoidance, 
it would have beene all one,and therefore the traverſe ſhould have beene 
abſque hoc that T homas Fitzharbeit was ſeized rempore Conceſſion me» 
do & forma prout &c. for that would have allowed the defendant to 
make proofe of any other ſeiſin, that might have diſabled the grant as 
well as the life of Bunford : like unto the caſe of (o»ſimili Caſv. Where 
the Committees of an Alienation in fee, yet the defendant ſhall traverſe 
to the Alienation mods &- forma,and then the demandant ſhall maintaine 
the iſſue by an alienation in Fee or in tayle, or for life, for they arcall 
alike materiall. To this therecan be noother anſwer given, but thatthe 
defendants plea upon that particular eſtate gives the plaintifehis traverſe 
accordingly 
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ngly ; which I retortuponthe plaintife, - that fince he hath laid 

iſſeifin in fee, hee hath given the' defendant juſt advantage to tra-- 
verſe it. This was my opinion and Vt TI TIA this caſeand my bra-' 
ther {WinchJarguing before thar the firſt traverſe retro urr 


- 
. 


the ſecond nct well; ſo heard I agreed. Bur my brother ['N 
EWarburtonJhadargued to the contrary. And ſoitrefts. + 


om 127. Lamphugh Verſus Brathwayt. | 


Nthony Lamphugh brought an Aſſumpſir, againſt Thomas Brath- 
wait, and deciared, adac” hots the 953, had felloniouſly pic and A 
flaineone Patrick Mabune the defendant after the ſaid felony done in- tions gencral- _— 
ftantly required the plaintife to labour, and doe his endeavour to obtaine )y- : 2 
his pardonfrom the King, * whereupon the plaintife upon the'fame re- 
velt did by all the memes he could, and many dayes labour, doe hisen- 
Lerecens obtaine the Kings pardon for the faid Felony,'vizt.in riding 
and journeying at his owne Charges from London toRoiſton, when the 
' King was there, and to London back, and to and from New=-market to 
obtaine pardon for the defendant for the ſaid felony, Afterwards /c/. 
&-c. in conſideration of the premitſſes, . the defendant did promiſe the 
ſaid plaintife to give him one 100. pound and that he had not &c: to bis 
dammage 120. pound; | 5+: - 
' To this the defendant pleaded Nox Aſſumpſit,and found for the plain- 
tife one hundred pound. It was faidinarreft of judgement, thatthe 
eonfideration'was paſſed. = | © £03 20 | 
But the chiefe obje&ion was, that it doth not appeare, that heedid 
pay any thing towards the obtaining of the pardon, -but riding up and 
downe, and nothing done when he came-there. And of this opinion 
was my brother [ Warburton ]] But my ſelfe and the other two Jakes 
were of opinion for the plaintite, and ſo had judgement. © . | 
- Firſt it was agreed, that a meere voluntary Curteſie, will not have a 
conſideration to uphold an Afſumpfir. But ifthatcurteſie weremoved 
by aſuic or requeſt of the party that gives the Aſſumpfit, it will, and for 
the promiſe though it followes, yet it is not naked, Ln couples himſelfe 
with the ſuits before, & the merits of the party which procured the ſuit, 
which is the difference Par. 10. Eliz. Dyer. 355. | 2:1 
' Thento the maine point it is cleare, that in this caſe upon theifſue 
-Nou Aſſumpſit all theſe points were to be proved by the plaintife. 
I. That the defendant had confefſed the felony proxr &c. 
2. Thatthe defendant requeſted the plaintifes endeavour prov? &c. - 
3. That thereupon the defendant made his proofe prout &'c. | 
' For whereſoever I bind my promiſe upon a thing done at my requeſt, 
the execntion ofthat AR,-muſt purſue the requeſt, for it is like a caſcof 
Commiſſion for this purpoſe, Y | 8 ps 
O 


Aﬀumpſit. 
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Cor to the requeſt, or elſe the fue could not have beene found, 
ev, Prayer Eran > and a: Nero | EXE= 
cated and executorie, that.in the executed you canuot traverſethat con- 

5 it is paſſed and incorporated, and Coupled 


fiderationby it | 
with a Proviſo fc. if it were not indeed then 4Red, it were »udunr 
atum. | | 
' Butifit bee executory,at in confideration, that you ſhall ſerve mee a 
yeare, | will give you tenne pound, where you cannot bring your 
Aion, till your ſervice performeds; But if it were'a promiſe on either 
ſide executory, it needs not aver performance, for « is the Counter-pro- 
mile, and not the pertormance, that makes the conſideration, yet ivis a 
promiſe before, though not binding, and in the Aion,you ſhall lay the 
promiſe as it was,and make a fpeciall averment, of the ſervice done after. 
Now ifihe Service were not done, andthe promiſe made pronr ec. 
the defendant muſt not traverſe the promiſe, but he maſt traverſe the 
performance, becauſe they arediſtin&in fa&, though they mult concur 
to the bearing of the ation. | 
Then note here. that it was neither required, norpromiſed to obtaine 
the pardon, but to doe hisendeavor to abtaineit, the one was his cnd, 
and the other his office. | | : 
Now he hath laid expreflely in generall,that hedid endeavour to ob 
talne it, vizte In equit 1ds &c. Now then, there the ſubſtance of the 
plea is.generall, far that anſwers dire&ly the requeſt, the ſpecialtic af 
ſigned, is but to informe the Court; and thereforeclearely, if upon the 
tr yall he cguld have provedino riding, nor journeying 3 yet ay other 
| lendeavour, according tothe requeſt would have:ſerved, and 
therefore if it had beenc then, he ſhould endeavour in the Future, fo then 
he might bave laid his endeavour expreſſcly, and bad it done as be doth 
here, and ifthe defendant had not denyed:thepromiſe, butithe endea- 
vour, the cndeavour inthe generall, not the riding &c- in the (peciall ; 
which-proves Clearely, that & is not: the tbRance, and: that the other 
the endeavours This makes it cleare, that though particulars ought to 
be (et: forthro the Court, and thoſe ſufficient which were not done, 
which mighebecairſe of Demurrer, yet being bat matter of forme and 
the ſubſtance in the general, which & here inthe iſſue andiverdict, it were 
eured by the verdi&; Bur the ſpeciall is alfo well enough, for all is laid 
downe for the obtaining of that, which is within the requeſt z and there- 
fore ſuppoſe he had ridden:to that-purpoſe, and Brathwayt haddyed,or 
hiosfelfe, before. he could doe any thingelſe,” that avotherobtained a 
pardon or the like, yet the promiſe had holden. . 
Andobfervethat Cafe 22»: E. 4. 40. Condition of an Obligation, to 
ſhow 2 ſfublicient diſcharge ofan Aganity,you maſt ſhow the certaintic of 
the diſcharge to the Court ; Thereaſon whereof given by Brian _ 
Coke 
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' | S6 thentheiflue found ne apr is a proofe that he did bis eadeavor 


_ - firmes tobe jalt, is to give him-meerely power to tyth as he liſts,and the 
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kk upd Fay the other by the Cours /cile the; 

and validiey-of it, which che Jury could not cry, for they ; 
FRe IEA 2 G0 Country to try, Jt mightbay 

pleaded generally. + » > = cpa Deamurrergnot an ſue, a81s here- 

az, Welſonagainſt the Brſhopof Cartile, | p.yymn 

"Hamas Wilſon brought a Prohibition - Henry Biſhop of 
- Carlile, and laid that there was within mol Grayſock, 

this cuſtome of tithing of Wooll amongſt others, that if any inhabitanc 

have 5. Fleeces'of Wool or above, that then ſuch Inbabitants af- 

ter the ſhearing and binding up of the ſaid 5. Fleeces, ab/que fraud: 

&- dolo fideliter ſolvent Rettori poſt monitionem &c- apud vt inm domus ching 

manfionalis eju/dem inhabitants ! OPP parochiam pred. Decimam par- witow yiew 

rem abſque aliquibus wu wil tattin novem partium ejuſdem lane per of the perſon, 

Reftorem &:c. Habendum vel ſcrutandumin plenam &-c.1 And the Par- 

fons &c. haveſo accepted zAnd then thus : that the Biſhop pretending 

himfelfe Parfon or commendatarie &c., the Biſhop pleads himſclfe the 

Parſon or Commendatorie of the Church by preſentation &c.from.the 

Countefle of Arundell, and yet ſhewes that his facultic and confirmati= 

on was 6 wh Ge he ſhould rerging Biſhop of Carlile, which may well 

ſtand together, that kee may be Parſon, yet qualificd by his faculty to 

hold ic but for atime, and theno-his cuſtomedemurred nlaw.  Andir 

was this terme adjudged with oneconſent forthe ſubſtance of the pre» 

ſcciption, is Jaid that the very truth is, it ovghtto be paid withour fraud, 

which is not preſcriptible, for it is common right, then the ſole point 

preſcriptible is, that this is withour view or touch ofthe g. parts which 

is in effe& repugnant to the other, for when you have laid truth in that 

farmer part, you lay the way to fraud in the latter, for it is againſt reaſon 

that any manjudge or divide for himſelf, and then take choice of his 

owne divifion. Againſt the rule of partition Litt, tor thetruth of the 

tenth depends upon the proportion, itholds with the g.parts ; And 

therefore for the pariſhioners, which is in the nature of an adverſary to 

the Parſon in this caſe, to ſet out a part for thetenth, which he onely af. 


Cuſtome of ty. 


pe — h— 


preſcription were as reaſonable as to ſay plainly, that they might et ont 
what tyth they liſt. | 

4-E.6.6, The Guardian that tenders marriage, muſt preſent the Par- 
fon to the ward. And it is a weake anſwer to fay, that if it benota juſt 
Tenth he may xefuſe it, and fue for his due. For firſt hehath no meanes 
to be aſſured whether it be true or not, for his ſuic maybe caulelefle ; ſure 
he may be, it will be fruitlefle ; But the law was provided direfly not 


to ingender, but topreventſuits, and therefore provides, that things bee 
T 2 done 


Replevin- 


Doubleneſſe 
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done by indifferent meanes and perſons, - that there be no juſt fufpician 
'of indire&dealing.© — "5 015g MOETTE art qoors 


Tf a man were Judge in his owne Caſe and judged amiffe, a writ of 


-Ertor-would redrefſe it, ſo ifa Biſhop difturbe, ' or would not adriit the 
Clerke, he might be compelled , yet the law provides better, that is, that 


you havetheright, and therefore that your meanes be ſuch as is likely to 


produce it, you miay challengethe Award or the polls, yea you ſhall re- 
' Movethe venire fac. to another Officer,as the Coroner, where the She- 


riffe is ſuſpeRed in law by a proviſionall Challenge aforeſaid to avoid 
delay, whichis a kind of iojury. | | 


129. Browne verſus Goldſmith, 


"F Homas Browne plaiatite, againſt Thomas Goldſmith defendant, in 
a Replevin for taking a Brafſe Kettle at Cobham in Surrey, 28. e- 
prill.12. Jac. the defendant avoweth,as Bayliffe/to the Deane and Ca- 
nons of Windſor, that one Robert Pearſon held the place of Deanand 
Cannons, as of the mannor of Hampton Court'in the Countie of Sur- 
Trey and Middleſex, by rent and ſaic of Court, that Robert Pearſon be. 
ing ſummoned, did not appeareat a Court,' holden in the ſaid many 
nor, and for ſuit he did diſtraine and makes Conuſans,as inland holden 
of the Deane &c. the plaintife confeſſed the ſeifin of the Deane and 
Canens and tennre, And further that the ſeventh day of April! Av. g. 
Eliz. the ſaid Deane and Cannons did leaſe by indenture the ſaid man- 
nor, unto one George Phidelphea from the Annunciation,then paſt for 
terme of 51: yeares then next following, then he entered avte pre, 
zerapus quo, and was and is yetthereof poſſeſſed, the reverſion to the 
faid Deane arid Cannons expeQant. | | 

The Avowant confefſeth the leaſe to Phidelphea, but faich that in 
the ſa1d deed, all lets Courts and Lawdayes and Courts thereto be held, 
and all manner of Fines, Herriots, Releites, Eſcheats, Perquifits, and 
profits of Courts wereexcepted and reſerved. And that Phidelphea bes 
ing ſo poſſeſſed, did the 10. of Oftob. 1x. Tac grant all his eſtate to one 
Butts, that Butts the 26..decime. Tac, by his deed ſhewed forth, did grant 
all Leets, Lawdayes, Courts &c.. unto the Deane and Cannons. And 
that they afterwards held'the courts of the default of ſairs ut /zxpra. And 
that Goldſmith did diftraine for the ſuit. 

The plaintife demurs for doubleneflſe, and ſheweth for Cauſe, that 
the defendant faith, the Courts be excepted and alſo the Courts 
be ſurrendred. | | : 

In this caſe Judgement was given for the plaintife. Firſt, it was as 
greed by us all, that the exceptionin the originall leaſe of the Courts 
&c. was utterly voyd, becauſe the mannor by that name, it was granted 
might be recalled, and a mannor it could not be without a Court; one- 
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ly inthe Kings caſe it was otherwiſe. And by the ſamereaſon the ſur- 

render ofthe Courts was void, which were'inſeparable fromthe Man- 
nor, /ci/. the Court Baron. But then it was infilted upon that the Plex 
was void,and not pleadable by him being a meere ſtranger, for it was 
faid that this was a ſuit ſervice done from Parſons, the very Tenant, and 
for default of ſuit of Parſons, he did diftraine. Now the plaintife con- 
veyed himſelfe-no intereſt to the tenancy, but only a meereftranger did - 
inticle: himſclfe to the ſervice whichrby the bookes he cannot doe, but 
pretend only hors ſon fee. To this it was anſwered and reſolved by the 
Courr, that this exception was true at the Common law, when all a- 
vowrics for ſervice were to be madeupon the perſon ofthe tenant, - 

And it is true-if the Lord will hold the courſt of the Common law 
in ayowing ſo farre, his choice cemaines unto him ſtill to-avow at the 
Common law, but ifhe will leave that way and take the benefit of the 
ſtatute toavow as upon land lyable to his diftrefſe,ashere he hath done, 
and fo handle ic as a rent charge, then the ſtat. is indifferent to both, 
that the other may defend — the ſame rules,for the fame rea- 

ſon, for now the privity ofthe perſon tenant is removed onboth ſides 

and the charge of the land isonlyin queſtion. | 

Legem feras quam ipſe tulerts, yet it is true there is a literall: provili- 
on.for this in the law of 21 He 8. but it is the more conſequence of rea» 
ſon changing, that changes the law. | 

Now: whether the ayowing was only upon the land; as in the caſeof 
cuſtomary profits, as a fine for alienation or of arent charge, that the 
plaintife at the Common law in fuch cafes might plead any diſcharge 
though he were a meere ſtranger, and. had nothing in the land.- See H. 
4-46 & 26«.H.8.6, Hallepennies caſe judged. | 


130 The King and the Lord Hunſdon againſt the Chancery: 


Connteſſe Dowager of Arundell and the Lord W. Howard. 


| > the Chancery there was a ſuir commenced by meas Attourney 
Generall on: the: behalfe. of the Kings Majeftie and the Lord Hunſ- 
donas the Kings Farmer for the Mannor of Weſt Harfley and Caſtleby 
in the County of Yorke _ the Countefſe Dowager of Arundell,and. 
the Lord WHliam Howard and his Lady, which cauſe comming to hea-- 
ring after I was Chiefec Juſtice of the Common Pleas, my Lord Chan- 
cellor called to hisaſliſtance in the hearing of ir, the Lord Chiefe Juſtice 
Coke and my ſelfe, this cauſe hung long, and had many hearings and 
after long confideration was this Terme with uniforme conſentof the 
Lord Chancellor, usthe Judges and Maſterof the Rols decreed for the 
King, wherefore the decree with the reaſons thereof adviſedly and ex- 
-a&ly penned and entered, as of this terme 14 Jac. | | 

Ofthis Decree therefore atlarge I will ſay nothing but this, that x 

| reaſon: 


detofFrancisDacre,wholeland the'bill laydto beof anettarein taile; 
but the cauſe of ſuit was made, that the deeds whereby the Rate was 26 
_ come to Francis Dacres were-but mee voluntary ſaſpicionsto have 

beene ſupprefied and withholden by ſomeunder whom thedefendane 
chymed, and therefore in che xnd-the decree ran, thattheKingand 
his heifes and his ſaid Farmer (hould hold andenjoy theland toll the 
defendant{hould pradnce the deeds, and the Court thereupontake fur- 
ther conſideration and order. "Þ 

But two-poines:fellont in this caſevery worthy obſervation. 

The fink ſhordy thus, «Limo 35 H.8. there was great controverſie 
betweene William Lord Dacres and hischildeen onthe one part, and 
the heires general of Sir James Strangwayes, for the lands ofthe ſaid 
Strangwayes, Whercupon Hil. 35. H 8. the King made an award be- 
txycene them, which becauſe it could not ſtate the lands accordingly, af- 
ctenwands in March 35 H> 8. an a&tofPartiament was made for ratifica- 
tion of che Kingsawand, which was extant m:the rols of Parliament, 
and now was certified underthe great Scale of England. PR: 

'The exception todilanull thisa&tof Parliament was thus. TheBill 
paſſed firk in theupper houſe, by the conſent of the Lords, which was 
ſent downe into the lower houſe,. and from thence was returned-wich 
this indorfemment.or ſuperſcription entbe'body of the Bill: cafe Biflc 
tes commons furrunt aſſent< avec laprovifion annexe : Batthereisno pro» 

viſion extant uponrecord. But that very Bill with thar ſuperſcription 
or inglarſement, and with the regall affent and withour any proviſo 
indeed is filed with the reſt ofthe Bils with the Kings aſſeatumon, and 
labelled with the reſt, whereunto the great Seale is ſer, as the courſe is in 
private afts, which ane. not inrolked without fpecialtuic, as generall 
ads are; for generall a&s are inrolled by the Clerk of the Parliament, 
and delivered over into the Chancery; which inrollement in the Chan- 
cery makes them the originallrecard, as it was:reſolved in John Stubs 
caſe, but m/privateaRts:the very body of the firſt bill filed and ſealed as 
aforeſaid, and nemaining with the Clerke of the Parliament, is the ori- 
ginall record. | | : 
The principall caſe ſtanding thus, the defendants Counſell preſſed 
the Journall book for the Upper houſe, for there was:no Journall book 
. for the Lower honſewill the time of E. 6. Concerning this Bill itis thus 
indiversparts:: Quarte AMartii prima wice tetarſt billa concerning the 
Kings award for controverſies betweenethe Lord Dacres and the heires 
. generall of Sir John Strangwayes, &Cc. - 7» qunadam billa proceres aſſen- 
Jernut. Item hodieeſt ad domunmcommunemper regium Attornatunallata 
billa,&c.And after 18. Mnntii hodie allata eff a doma communi Billa, ©. 
cum proviſuons cidemannexa, que prima && /rounda vice lets oft hottie & 
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The a& it ſelfe hath no mention of the Proviſo, bue ia the Indorſ- Queftionwhe- 
ment as before, wherein what the Proviſo was (ifany were _____ ther a matter 
oot.. Why. thea if chere were indeed no Provifo, the affent of the Tower be 2n 2 of 
bouſe is abſokace and perſe&; for the referring of itſelte tothar that NTP wW 
was not, hurts pot; and the comming. of it doth not prove neceffarily _ 
that there was fuch a Proviſa, romoare,but rather leffe then in the Earle 
of Leiceſters caſe, Plow: 390. the mention and recitall of his attainder 
did convince thetruth of it, If there were a Proviſo, yet ic might be ſam» 
dry waycs falvable though itbe not extanc, for firk if it were loſt bythe 
fault or negligence of the Keeper or Clerke of the Partiament, that muſt 

not avoidthe wholeaft. But feippoſe- that the Provifo was cancelled 
by. the Lords: only, yet ie:mightbeluck apeeceby ivfelfe as this AR 
that remaaincs might be perfeft.and compleat without itz:and that three 
wayes-ſeverally, becanfe it tight: be as a part of itfelfe as a feverallef- 
fe trom the reft of the a , though all were in one Chapter or comi- 
nent Of the Act, and it is refolved in Dove and Manninghams cafe 
65. npon «he ftate 23 H. 6. of Sheriffes, ic mightbe: ai Proviſo-meerely 
idle and. illuſory, far as it f4vour'd flattering Plo, 54 4- ini thecaſe of 
Hutton upon theſtatnte of Wis, and the Duke of Norfolkes attainder, 

_ the matter pretended by this Proviſo might be fo ſathciently provided 
for by the.a& it felfc before, as this was meere farplufage, and rhen the 
omilSion. of it coutd not prejudice. And co that opinion/inclines 39 H. . 
6.17. And that may' feeme 10 be truth of this, forthe Proviſo ſeemes 
to have beene only; to prefevve th&right of rhe heires males of Strang- 
wayes, whereas there was a generall faving in-theaQtasit came fromthe - 
Lords,- which: ſerved them afryelt as: others, and that pertapsrmighc 
bave berne informed ro the Lower hoiſe by the Kings Atrourney the 
260t March, when heitarcied it touliem; as is ſald; whach might be tlic 
reaſon of this cancelling of it- DESI LEES, 

| Sothisisthe ace of rhis Adg,as itappeatesany waye Sinthe Record; 
out of which nothing ca:1 be inferred toannihilate the Af. And it doth - 
not lay, thartho Lords did cancel thie/Provido, bat thacit was _— ; 
ed; 
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led the 28 day it was in the Commons houſe, and bronght «et /aper, ſo 
ic -might be cancelled there, and the Lords after conſent v0 it. Andall 
true-and proper. And note thatthere is a Tournall ofthac time of the 
houſe of Commons, andthe Lords over not inthe Journall of the A&s 
of the Commons. Then take the Tournall, it hath no-mention of the 
effe& of the Provo, but in one place, and that only by way ofa ſum, 
and nct of a full and formall ſentence. For if the Proviſo were indeed 
in noother forme then is mentioned, provi/o pro heredibus maſculis, 5c. 
It were:ſenſcleſſe and void, and no way divine,what was it to the avoid- 
ing-of-an A& otherwiſe perfe&. But now ſuppoſe that the Tonrnall 
| Wereevery way full and perfe&, yet it hath no power to fatisfie, deftroy 
_ or weaken an a&, which being a high record muſt be tryed only 
by it ſelfe Teſts meipſo-Now Tournals are no records, but remembrances 
of formes of proceedings to the Record, they are not of neceſlicy , nets 
ther havethey alwayes beene : They are likethe Dockquets of the Pro- 
thonotaries ar the particular of the Kings Patents Co. lib. 2. 34 & 16: 
"Eliz331. of the particular. The laſt intended Parliament 10 Jace if yon 
be judged by the Tournall, it was a large and well occupied Parliament, - 
yet becauſe no aCtpaſſed, no record is of it, it was reſolved by all the 
Judges to be no Parliament. The Tournall is of good uſe for the obſer- - 
yation of the generality and materiality of proceedings and deliberati- 
ons a8 to the three readings of any bill by intercourſe betweene the two 
houſes, or the like, and when the AR is paſſed, the Tournall is expired. 
'And'in this Iournall there appeares but onereading of the Bill in the 
Upper houſe where it paſſed, which is unlikely. Burt it the record of the 
a it ſelfe earry his deadly wound in it ſelfe, then itis true that neither 
the parchment, no nor the great Scale, either to the originall a& or to 
the exemplification of it will not ſerveas in the 4 H. 7. 18. where the 
Atwas bythe King with the conſent of the Lords(omitting the Com- 
mons)and was jud ged:therefore void. And he that obſerves the caſe 
33.97.17. which was the only caſe relyed upon by the defendants 
;Councell, ſhall finde it ſo; and upon this rule the doubt to be concei- 
ved, /cil. uponthe Parliament roll it ſelf, not upon a Tournall. 
. * For the caſe was, that Sir Tohn Pilkinton being charged with an 
eſcape, an a@ of Parliament paſſed, that he ſhould be proclaimed, and if 
he appeared not at the day, beſhould be attainted fer the fat, and pay 
a fine to the party gricved. Now being taken and brought into the 
Kings Bench, he alleaged that the at whereofa tranſcript was ſent by 
Mittimus out of the Chancery into the Kings Bench was not a ſufficient 
aRof Parliament in law, ſo the a& began withthe Commons and there 
paſſed, and was indorſed (/oiet Rolle ſequens)) but where that bill was, 
that Sir Tohn Pilkinton ſhould anſwer before Pentecoſt next, the Lords 
indorſed the bill thus. We: l 
The Lords -granted an affent and that he ſhould anſiver before = 
teco 


recolt 1452, 


back 
the d 


Elize the defendant _—_— the uſe of the ſaid depoſitions, which the 


Becauſe the point put in ifſuc wasan eſtate ſupported by Thomas Da- 
cre the eldeſt Gave of William Lord Dacre then dead in the time of H. 
6. whereby he pretended the feoffement was not denied but admitted, 
and yet the baile was nota whit examined nor proved, but all is to de- 


ſtroy the feoffement, ſo that it was ſaid , that thoſe depoſitions ſmell 
upbn praiſe, and upon motion ought to beſuppreffed, and therefore 
ought not to be allowed, becauſe the Originafs of the Depoſitions at 
Yorke were all gone, and 'no exemplifications of them but inthe hands 
of the defendants, ſo that the King muſt fight with weapons afligned by 
| LI partics 


» err the ſtate cameto Francis Dacres which ſeoffement 
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Depoſirions 
taken in the 
Court of the 
Councellat 
York in caſe 
of freehold, 
refuſed in 
Chancery. 


T1 eſpafſe, 
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« And chis — Wert erat: ences. 
Chancery Elnniyarca 
ay andthe Earke of Arandell and his Counteſſe, zxnd'the Lord: ite 
liam Howard and tris Lady.defendamts,as they are now, wherein all the 
ries cherein were appointed to beperuſed by the Thiefe Is. 
| ict and'the examinarions :midenorbytheexaminer, but by certaine 
Doors ofL.aw. At which cime divers of: theſe witneſſes that had becne 
examined 22 Eliz. were examined. 

Theſe depoſitions were littlequeſtioned by the defendants Counſell, 
but were cleercly allowed and read'by the Court, thoughthey were 
without Bill and anſwer, for thoogh' they were without Bill and anſwer 
by tpeciall dire&ionagainſt that courſe, for expedition,they were with 
fuch carefull proceeding and reverend perſons as before they were by 
conſent of parties, and the thendefendants which were examined were 
many witneſſes then, Bat out of this coriofity it was forced-rhart the 
depoſitions taken” no nan knoweshow, werethen cither not knowne 
ornotregarded, nor ought notnowto beallowed. 

Butthe great and maine reaſon that they were-not allowed:to be read 
here was, becauſe the Court where they were taken was not holden 
competent in a caſe -of this nature; And far depofitions tobe read in 
Contt we 'all held 'ic dangerous to: givea'pri in this Court with 
ſach aſviſtance. And though it did notappeare whether their inſtruRti- 
ons did barre it, yet the reformationsof late _ ; thatit was neither 
fac, nor allowable. 

And rhoughit were faid thacthoſs ere allowed and gi 
ven in evidence 'by theliLord'Cokeche Atourney Generallings Eliz: 
upon an 'Office of Cartilexaken beforemy Lard:Chancetlor, then Ma- 
ſter oftheRols,upon the attainder of Francis Dacres; which-was alſo 
confirmed by my Lord Coke ; yet'thatmoveduslitde, both becauſe the 
difference is munch berweene an: Inqueſt of Officewhicha#/mirs:a ora- 
verſe, and this hearing whictiis-finall. And altſobecauſeiitis now cons 


- tradifted and pur torhegudgement of the:Court, which muſt givcans 


{wer judicially, whiohHetocepalica infilence, 
I 34% | Tarkerverſus Salter, 


Asker brought an AQjon "of trefpafſe of battery againſt Salter, " 
defendant made juſtification by-conveying himfelfe an eſtateby Co» 
py-ina/peece of ground, parcell of themannor afanthoufe, wherein 
Maſter/Deane was'ſeiled,and the'plaintife came uponic, and holaid his 
hands molliter &c. 
The plaintifereplyed and. conveyed himſclfe alſo an eftats by Copke | 
ofanother-peece, 'or parcell ofthe'/ſame mannor, andthen laid — 
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that is the office of he - pa tojudge. But payment pleaded to a fi ingle Ry and 
Obligation, thengh it be not  lathgieny barre, mciany beig fat and '9id..,. 


in law. Y 


And chough itwere Gid; that the BRance ai MDNeas no way. 
Andif it hag beeps aidjn.cheiffſue by way, of cuſtome, n2 the mpey> 


We A Cl was | Fi So is was Rat, but an wich ak 

Top anfugred, thay fi nora fockon io ic 
czappt ſtan law, their yerdi&t is not. $60 againſt ahem,,! to 
to an attaint- 


_.. fin another ſenſe ithe falſe, And I ay Capers cial 
verdi@ that the cuſtome. had ſhoe Ava as the © Fay $8 ial ban 
beene pes yd os Fe £8 ld not h ey en judgement, 


in fee. won «» (i-terre & df vn efAcre d'un Autre me ſſ. & terre Preſcription 
hat they; tw, and: wn pages whoſe eſtate &c, had commgnof.for Common 
&c, in the —_ onveyes to eaſes, the other houſe of feedings 
a ands for EIOHrY Nchep £8.the put Wha 0k Beaſts /z d defen= 
or traver the preſecipion ET artheplaintife. And though 


obj the i Earp tite,. for the 

be Cation | one .yoF beare che rn, foe orion n 
oi Ih, law. A Ang.ſo por ea eNae 2 yer di& wichour: ike” 
_ 138. Stakelen vers P uderbill . - Replevin. 
a Sn aboliet: ,andT _ - - 
pos de eh a ie Home ds a pm 


' this.pr tian, thus confuted feverall w Grofly faulty, yet the 


roi | Salve. by che fiat... his was Pd Fein Terme.. 
and: 175 x34 Sn: E De: 1. Obligation, 


Etweene Kent, and Hall Mich. 42. & 43 Eliz. rat- 908..in.debtup- 

on an piggie to.pay ten pound ten fillings iy defendant 
pleads payment of ten pond /ec formam condie Surge if iſſue, 
and verdi& far the plaintife, and yet repleader. —————— ee a like 
in Q#are. Imiped, betweene Danby and the Archbiſhop of Yorke Hil. 7, 
Iacs Regis rot. gr. and 902. 


Jaſtice Warburtgn- xeported a caſe of one Armelſeyes, when Dower 
U 2 was 


_— no _ co —_—_——_—— 


Eauſes. the ſpoile at Seathere &c. 
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a Chares/ ich apo Pex bur or the hte whenpon fi ware. 
ken, and theverditt for the defendant, and Errorbroughtupon'it; bue 
Amendment he could not tell whatbecameofit.' > Rs 2 fe 
Dy PurttS ©- | "fiet'verdiR ir was moved,tharthe Hab. Corps was returned Berth, 
Mamie to 2 re! Pile vis & Michel which was the Sheriffes Sirname omitted. And ir 
carne.” | Was amended by rule. © | | 


airy" 134. Don DregoS ervienti de Lenna the Ja- 


_ *iſbEmbaſſader againſt, Sir Rich . Bingley- 


FOE AW. AL Ree On Dizgo ſervienti de Aenuathe Spaniſh Embaſſador, exhibited 
en Sd his Bill in Chancery againſt Sic Richard Bingley, upon the caſe 
bafſador is not ſ#p#4 in 209. as Procurator generall for all the King or paane $ ſubjeQs 
for private of his maſter generally, without naming any perſons certaine, and laid 
' The defendant demurred upon the Bill, and it was referred to my 
- brother Nichols and my felfe, /#/. thedemurrer by my Lord Chancel- 

lor, wee heard Serjeant Mountague for the Embaſſador, and Serjeanc 
Crew and Hutton for the deferidant, and wee were of apinion, that the 
Embaſſidbr was not ro be Anſwered'to his Bil, for to omit That aPro- 

curator ought to ſue in the name'of his Principall, no mancan make a 

Procurator for me but my felfe ;- therefore the King cannot make aPro- 

curator for all, or any of his Subje&s, withont theirallowance ; that is 
for the part of the plaintife, Againe, on the part of thedefendant,the Em- . 
baffador neither by releaſe nor ſentence,” can diſcharge Him againſt che 

rincipall, for whom he is no Procurator. Againe, *the office of an 

mbaſiador, doth not include a Procuration private, 'but publique for 

the King, nor for any ſeverall ſubje&, otherwiſe then as it concernesthe 

King, and his publique Miniſters to proxe&, and procure their proteQi- 

on in forraine Kingdomes, inthe nature ofan office, and negotiation of 

Scate ; and therefore they may and ought to mediate; proſecute, ard 
defend.-for them at the Councell Table, which is as itwere' a'Conrt of 

State. But when they come to ſettled Courts,which do and muft obferve 

eſcntiall formes of proceedings, /cil. procefſua legitimos, then they muſt 

be ruled by them, and not to confound all Rules: ; except ſome Preſi- 

dents could be found in Chancery. Ee | : 

- But wee made no report, becauſe we adviſed another Courſe, where- 

mnto both parties 'conſented. efnd' wee the Judges of the Common- 

Pleas, where this cauſe depended by Prohibition appointed'a Commit- 

fion by conſent in Chancery to examine witnefſes, and then weetode-« 

termine the'Cauſe, as Judges of our owne Court Arbitrally, not by 

warrant of any order of Chancery. Te ' ; 
And'ſoalarge Bill being founded, onely by our order and conſent of 

parties 


whatſoever thou doſt aske, heegives it thee, and that is the reaſon thou 
-haft fo much money. end after ſome debate, Judgement wag given 
for the plaintife; he recitcd the ſtatute-of Conjuration g, which needed. 
not. . 


parties, wemadea finall order, whereofthe mainewas this, that 200, 
pound wasto be paid to the Embafſzdor, he baving ſecurity of a much 
greater ſumme, becauſe the Embaſſador had madea high eſtimate ; and 
indeed thegaods not allowing juſt defalcations of eſpoiles,' falvape an , 
other things was2600 pound, or 2700 pound to ſecure the defendant. | 


againlt all Proprictaries;and other claimes. 0 ot , 
\ 135. Bradſhaw & Salmon,”  Covenant.;Sactambers- 3 
: "N-the Star- chamber betweene Bradſhaw, and Salmon in anaQio 1 A 
of Covenanc, the ſame Salmon had upon a tryall, delivered/Breviats | i 


to the Jury, by meanes whereaf 200. markes, dammages were :' :en a» © 
gainſt Bradſhaw. Now the plaintife;.whien it appeared, ! that there was 
no Cauſe of daminage in effe&, but onely ſomewhat muſt be given;be- 
cauſe. the ifſue;- by not pleading the truth- in forme waspaſied againſt 
kim,andchough theplaintife-in this caſe; had an ordinary"remedy.in_ 
law, to Aftaint che exceſſive dammages, yet for thedifficulty'in thepro- 
ceeding.in Attainc, the Coart gave him 160. pound dammagee. Here Bill cannoc 
note that the Jury were not defendants, which yer they might have beene lye againſt 


here in reſpe& of the Briefes received. . But. I hold that a Bill againſt 2 1ury —_ ; 
them onely for giving of exceſſive dammages could notlye, -: '. *i'1 - 7998 = _ 


136. Ina ſuit in the Star-chamber, witneſſes were exa- 4nonymu.. 
mined to prove, what was depoſed concerning awill in mis no for- 
. | the Eccleſraſticall Court;But becanſe the Depoſiti.. Mine depoliti 


| ons direQly 
- ous, are n0t allowed in Star-chamber taken in other nor in direly 
Conrts 5 theſe were rejeFed as aCraftie deviſe ta. 
indace Depoſitions againſt the rule. 


137. Marſpall verſus Steward, Gaſe.. 


M Arfhall brought an aQion of the caſe againſt Steward for laying : 
Thedevill appeares to thee every night;in the likenefle of a black Thou. conter- 
man, ridingupona black Horſe, and thou conferreſt with him. end 7 eſt with the. 


evill, 


:U:;g: 138. Hocking 
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_ Conſultation H ound ofone Eve, whopray'd Prohibition morn iſe, that the 
TO Qin was ſciſcd of two partsof the Tythes, and had granted them to 
bell warran- ane Weſton, and ſo conveyed them to another, to whom hee had paid 
ted good. * thefetwoparts. Now theParſfon by Harvy Serjeant;'pray'd conſultati- 
onfor thethird part, butit was denyed him; becauſe his conſultation 

| earinot/be-granted but upon che libel. Therefore tice muftlibell for the 
third pat ofnew- gs 3 £KKCY TT TE otct omsl S977, 165 n9vt | HALF MN 

Habeas Corpus _.... © | ? | 


Cap. utlegat. : Ta 139. Sir Thomas Sherleyes Caſe. | 


(Thoda Sherley being under prote&ion, 'was brought:by Habeas 
JEorpw'tothe ary —_ 9 by Se Hoi ey wenn him 
charged in execution, byreaſon of a:Cap.. arm after judgement 
forhis.debt. Buc it was anſwered by my 1ſelfe, and the Court ir, 
..... . .» thatbecauſe the Cpias wilegatum was atthe Kings fait, and for the Sub- 
Prote&ion of ge, but inthe ſecond degree, - the King might diſcharge hisowneſitir, 
the Kings deb» {fany A& hadbeene done: by the king to fruftrate- the outlaiwry this 
6-5; ex. were ſo ; but a Prote&ion will qe doe, eſpecjally not being delivered 
couti6nis upon or Madeknowne to'theC ofoners. Nowthen the ny is not in eKecit- 
thebody excert tion for the party, though he make his Ele&iou after, ſpecially, - as che 

the Cap. utle- iſe was being alter the yeare. _ _ RE. f 
W',.,, Bybic wacikid,thatthouph the Rings debtor werein execntioh;, by 
.'--:: - :-:: his body of his landsforthe King,yet theSubjeRt mightalſo lay or take 
him in execution by his. body+' For the ſtatute 25. E.,.3, cap. 13+ 
(where it ſayEsthe ſubjeRs execution ſhall ceſs, till the King be 1atisfi- 
ed) is underſtood of executions, whereby the King may be prejudiced 

&c. lands or goods. But the body is all tg all. : 


Star-chamber. | 140 . Glanvile & Allens Caſe "_p 


r 


PIE, TP the great Cauſe of Glanyile and Allen defendants, :in the Star- 
[Tate A.chamber, at theſuitiof the Kings Attorvey for offering Inditments 


and Interr; © 


refuſed 'extmor zn the KingsBenchupon proceedings in Chancery. after judgement and 
oe taken PO domme indiceRt: dealings\in that Cale, they anſiwered;but refuſed ro An- 
nO  'thyerinterr : Andupon:motion:it was reſolved by the Court, thatthe 
Bill could not in this cafe Procopſter, becauſe it anſwered and denyed 

the anſwer. And therefore it was ordered that they ſhould be pur in T- 

rons, and ſo more and more clogged till they anſwered. Yet I then 
danbttd, tor I conceive that the anſwering upon Interr. was the more 

perfe& anſwer, that being his owne,the other being as it were his Coun- 


ſells. 
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| cels. So I conceive the anſwer not finiſhed till the Inter. were alſo an- 


<4 
=, 


ſivered by reaſon of thecourſeofthat Court.” 


ati an 441. © lowers Caſe, 1069 Pe Starchamber. 
Ne" Blanch Flower bought a iycle thus: thas ihe could recover 

Fithe ſhould pay 290 pounds, otherwiſe nothing. And n w he wa# Maintenance 
ſued in rhe Scarre-ehamber for the buying and maintenance of ſines, of a tide 
Afcer the buying was laid upon Kg of. 32+ H. $. and out of brought, bur.” 
cime, {cil. onc of the yeare. So for that part be could pot be queſtioned, 20thing to be 
* The miintenance thedefendants Gounſell Tail it wasTaw full ecannſe Pale Withour 
it had taken ſtate of the Jand, ſo he maintzined his owne caule, yet he 
was ſentenced for that point. For it was faid, that till hehad recovered 
it was not incftc&, and told himbecanſe he was to pay nothing, if hee 
recovered nat. And It was pot meant unto him to begiven him freely, 

 So"alf the while he maigtained the title at che peril of the owner, Be- 
ſidel” this being a meere deviie, and fraud, and [pra filed by a Sollicirat 
£6 kransferre-to himſclfe another mans title to; all upon acaſuall match 
was to be mer withall in time. ... a 
© Quare, Tfthis willlyenpon the Satutes at Common law Courts, .. 


ba 14 2, W chSbegd yerſus Br adſhawe., | Habeas Corp- 


bY OL ems recovered againſt Bradſhawe 60 pounds. debt and 46 REY 
'V V billings 8 pence damages, and now this Terme Bradſhawe was Boks aTane ; 
brought, to. the Barre by a Habeas Car pus procured by the baylc, with rendcr the bo= 
purpaſe.to (ave themielves. And ifo both the plainttfe prayed that he dy of the de- 
might he commited inexacution, and alſo the Baile that he might be rar _ 
received in their diſcharge. But itappeared toghe Courtthat Bradſhaw .5.. 1. oe 
had alveady brought a writ of error which -was allowed by me, and the error brought 
returac of it was nat/yet come ; ſothat theCanurt was not now difabled by him. 
Either, toavoidexcaution orto put him in execution. And:this alſo was 
\thecaule that the-baylecouldnat be diſcharged, for theendatthe baile 
3s not only to bring.the body, but thathe.come ſabjet to Court ac- 
cording to the :tacaning -of the baile, which cannot beiathis caſe be- 
cauſe.ot the writ.oterrargfor theentry iridifeharge of the batle mult be, 
thatthe defendant raddidit-/eto.theGourt tobe in executionitf the plain- 
tike will; which cannotbe ſo-heve. And Quere whether this hath not 
{9 diſabled this defendanc by his owne a, that the bayle is forfeited 
(note the bayle have not difGbled themſelves) though afterwards he 
praceeded not in his writ of error. And ſo exception:may betaken here. 

But nome that afterwards this Torme:Bradſhawethe defendant was 
brought againe:to:the Barreby another Habeas Corpry, and the plain- 
tife prayed him in execution, which was granted beeauſe the day of the 
returne of the writ oferror was paſſed, and he had.cuſeditherecord to 


bercmaved, and therefore this Court remediable to award execution. 
143. Walker 
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= 5 Reports. 


2 Nliam Walker broaght an a&tion of debt againſt Thomas Bigor, 

and declared that the defendant ſtogd bound to himiin ſeptin- 
gent. & quinquagint libizs, whereapon heproduced his wri ing, upon 
Seoruoint. for OY Er, Whereot the words were /eptragint &- quinquagint« libris, Where- 
ſeptingente  - 


upon the defendant pleaded the variance, and. thereupon a demurre: & 
adjudged for the plaintife that it was no cauſeto abate the writ. And 
the defendant put to further anſwer, who pleaded non eft fatum, And 
the Tury found that che aforeſaid writing 57G + de ſumma ſeÞtue- 
gint. & quinquagintarum librarum pred. quod predilius Willielmus Walker 
per bre. ſunm de elegit prefat, Thoms Bigot, infraſcript. ſeptingent, & quin= 
quagintas libras was ſealed, and delivered by Bigott to Walker as his 
feed ; ſed utrum ſuper tota materia, &c. And thereupon the Court ad- 
judged the plaintife ſhould recover 759 pounds demanded, and dama- 
es and coſts. Note there was nothing either pleaded by the party or 
ound by the Jury, that it was meant for 700, pound,upon this Judge- 
ment a writ of crror was brought, but it appeares not what was done 
upon it. tes 


144: *Blackford verſus Alhin.  Treſpaſſe. 


Homas Blackford I an aQion of treſpaſſe againſt John Alkin 
for taking his houſe. The defendant pleaded that one John Hat 
was ſciſed in fee, and ſo ſeiſed, granted a rent of 4 pound per annum to 
| John Alkin with clauſe of diftrefle, and conveys the rent to the defen- 
bi dant,and for 40 ſhillings he diſtrained. | g 
hi! The plaintife replyed that long before the grant ſuppoſed William 
g ' Hat was ſeiſed and had ifſue Tohn Hat the elder,and Tohn Hat the youn- 
q ger, but he deviſed-his landto his ſaid two ſonnes in taile and dyed. And 
| _ A — _ to the plaintifeto put in his horſe , m_ hoc quod 
. pred. Johannes Hat pater fuit ſeiſitus in Dominics ſuo ut de feodo, prout. ſee 
'F - os rn -— iſſue, and found for Me pintfe And it was CG of 
law. judgement that there was no iſſue, for it was not pleaded that Tohn Hat 
pater was ſeiſed in fee as the traverſe was. But yet judgement was given 
; for the plaintife, for though pater be added, yet pred. Johannes Hat prout 
the defendant had alleaged, binds it to that perſonthar the defendant 
had pleaded, and that pater is but Iohn, and can doe no hurt, eſpecially 
ſince it may ftand true that he was pater, as if it had beene traverſed ab/q; 
hoc quod pred. Tohaunes Hat generoſns of, &c. otherwiſe if it had beene 
abſque hoc quod pred. Billielmus Tohannes Hat generoſu«,which could not 


be taken ferthe ſame perſon, yet perhaps that might have beene amen- 
ded,though hardly. — | 
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21.) 145: Box verſus Barnaby, . Caſe. 


TY Ox an; Attourney, brought an ation of the caſe againft-Barnab 
Be: theſe: words. Thou art a common. maintainer of/ ſuits ar 

Champerter,and [will haye thee throwne over the Barthe next Terme, 
And after a verdi&for the plaintife,itwas moyediin arreſt of judgement, 
the Court.gave judgement for the plaintife,only upon the word Gham- 
perter, for. there is maintenance lawfull and unlawfull, and where the 


. 
&7 


TORT” 
hampertor. 


word: is indifferent, ic- ſhall. be; taken in welioremspartem 3, now an At- | 


wurney may and ought to maintaine his Clients cauſe. And yet to an 


aQion of maintenance he cannot plead not guilty,but muſt juſtitie. And 


an Attourney-may well ke ſaid a common maintainer , becauſe he is 
common to as many as will retaine him. And the words of throwing 
over the Barre, areutterly, of an uncertaine ſenſe, but yet itisaflandec 
toanAttoumey, and: that in his vocation of Attourney tobe a Cham- 
pertor,.for that is not only beyond but agiinlt his office. And there- 
fore200r 21 Eliz, Champerty 3. That Pleaders and Attourneys take 
pleas to-Champerty., And I hold that ifan Arttourney follow a cauſe 
to be paid-in grofle, when it is recoveredthat is Champerty. . 

But when it was obje&ed that this word aaa was a word 
of Art not to beunderſtood by the yulgar, and. ſo no damageable flan- 
,der, no more then words ia Latine-or Welſh, except you ſay thac 
the Hearers.underſiood it was reſolved that this being Engliſh, and of a 
certaineand fingle ſence,the- Court cannot doubt but it was underſtood. 


146. Napper verſus laſper &> George, | 


, [I an ation of treſpaſſe brought by William Napper againſt George 


aſper and Robert George, ifſue was taken, that one Richard Tohn 


Prebendary of the Prebend of Prefton inthe Charch of Sarum, and all 
his Predeceflors Prebdendaries, &c- had uſed tne out of minde to 


keepe a Shepheard of certaine ſheepe of theirs, following the ſame ſheep ;,q. ..._. 
for — better keeping of wi together in a certaine paſture, i _ L 


from: the ſheepe of Thomas Earle of Suffolke in the ſame place, and the 
iffue was found accordingly. And it was moved that this was a voide 


_ verdi&, for the preſcription was ſenſelefſe and could not ſtand, that the 


could be kept time out of minde fromthe ſheepe of the Earle of 


thee 
| Suffolke, but one mans life. But yet judgement was given according to 


the verdi& for the plaintite, for the ſubſtance of the ifſue was the keep- 
ing the ſheepe of the Prebendary feeding together , and the other part 


. was but theconſequent of it, that thereby they were kept from the ſheep 


of the Earle. 
R 147 Brickhead 
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147. Britkbead Verſus Biſhopof Fork & Coke, 


ſhop of Yorkearid Coke'defendinc for the Vicaridpe6fLewds. Afthr 
lemurrer joyiied; andotic'or two arguments at the Barre, k was foiind in 
nt igang trintin vicearivan. Aud fo it was prayed to be a> 
niendel; wheraipon the Curfitor was called into theConrt. And bes 


| TP a Dua Thrpelir, betweetie Brickheid plaintife, and che Archbi- 
4 


Amending of eaſe it appeared-to the'Court/by his book; that his mſttu&ions were | 


an origina 
the tyrhi 


Prohibition. 


Preſcription 
for a Modus 


Decimandi-- - 


which is in 
Occupiers. 


o 
" 


lby 77ccarivim, and hedepoſed thit thetithing was deliveredamto himae- 


cordingly, he was'ordered eo inend the writ in open Court, and fo did, | 
148. She/ton Verſus Montague. 


1A in Shelton Eſquire broughta Prohibition againſt Richard 
'V'V Montagne, and declared that where He holds and 6ceupjes by 
To JeatSTag Raft, a field and occupied 105 acres ofhnd, and'1o acres 
of wood, Tying thin the bounds of StamfordstiverinEffexwvithin 
a Parkethere cal x Hagar, partbeing patt of the ſaid Parke which ex- 
tends it ſeltexs well fnco the Pariſh'of Hiigar 4s Stamford Riyers Antl _ 
whereas the fid William and 4ll the occupfers of chat Parkethaclyes in 

Starnford rivers, &c. time out of finde, have payed andaſed topayto 
the Parſon of Stamford rivers afotefaid, 8c. yearely; 8c. 4 pond in fill 
fatisfi&ion and difcharge 'of all the tithes 6f the faid gromnds, Which 
"2 pound the Parſons had and ſoactepted;, whereupon iffiie-was tiken 
and-found for the plaintife. And now Montague moved in arreft of 
judgement for two cauſes: firſt, becktiſeicwas yothydefiatit was Par- 
c#s axtiqu#3to beare preſcription as the caſe of Hebrues Parke 6.E. 6.5. 
Which Wasarlwered;thartherethe preſcriptioir was inade for the Kegp- 
'er, which Ka a Parke arid Hberty, that hetethe ÞP/ rife was aid bue 
as tinidigerierally. The fecond exception'was, that the preſcription was 
Tatd in Occupiers, #hd not in Owners by'way of cuſtome inthe place, 
Which was tetolved and ahfwered bythe Cotire, that this 'was ho matter 
of intereſt and tnheti irancegbut'inpointofdiſcharge, and*thereforc"the 
*Prefidents'were cominon in this'kinde, and fo an'cafenetit. And [ſaid 
*thara'preſcription in this cafe did notfo properly lye on'thepart6fthe 
-parifhroners, for' ho 'man'can Preferibe to his owtietharge onyasto 


; Pay 4 ponhd per aw, but it took'effe@&'ratheron the part of thePat- 


on that received it, bil the preſcription indecd/amnounts to-this,that 


"rhe Occuptersor patiſhioners havebeene time 6dr of mindediſchirged 


of all tithes for the paymnient of 4 pound per annum for every Moiins'De- 
"mand is a diſcharge of naturall tithe, and ſo workes by way of dil- 
charge,as itis reſolved in the perſon of Pickerings caſe, Dyer. -- -- 
| beg i 149 Dominus 


the Jury found ſo, andt 
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and Tacksor his Clerke. © 


+» Qzgre Imped, was brought b the King again ; ohn Biſho of 
A Rocheſter, and Edm. Jackfor-hisClerkes NC adrker Queen 


| Eliz. was ſeiſed of the advouſon of the Church of Milton by Graveſend 


in grofſe; and: preſented one Soane,, whoar his Preſentation was, $:c- 
and 'now'the Church is void by the death of Soane; and itappertaines 
tothe King topreſent. The Biſhop and his Clerke plead rhat before the 
Queen,&c, Tohn Biſhop of Rocheſter wasſciſed ot the ſaictadvoulon, & 
collated one Edmund Jackfon; and then was removedto Norwich, and 
then in the vacation Tackfon died, and the Queene preſented Soane; 
now Soane being dead it belongs to the Biſhop, who collared the faid 
Edmond Tackſon,'who is Parſon imperſonate, &c. 4ab/qze hoc that the 


Queene-was ſciſed of the advouſon, Rc. prout. and the Tury fonnd for 44vou/or ut de 
the Queene by two turnes contiguous. And the Biſhopfor the third 957900. 


turne- And that the Queenes firſt turne was fatisfied bythe preſencment 


_ of Soane, and that this is the ſecond pate an. anew + 
at 


was ſeiſed 
is jure. Then 
he ifſae for the 
King, for the ifſue was to beunderſtood of the whole advouſon, yet be- 
cauſe-it did: ckerely appeare tothe Court by the verdi&, and that not 
out of the: iſſue, that this preſentment did of right belong tothe King, 
the Court did awarda writ to the Fiſhop for the King, and to remove 
the Clerke ofthe Biſhop, and to this alſothe Biſhop affented, which 
wascntred in the record of chejudgement. 


rota cos _ the Conrt doth judge th ” 
of the advouſon atorefaid,:t de uzs proſſo per ſe ut ule f 
| mea greece ar 


15© Parry Verſus Dale. Obligation, Checy, 


T Homas Parry brought. an a&ion of debt againſt WilllamDale for 

500 pound upon an obligation dated the 16 of September, er. 41. 
Eliz. Dale the defendant demands Oyer of the Obligation, and it was 
readin theſe words. Nos wniverſs per preſentes nos Nichardum Oldſworth 
& Willichnem D ater cives & Greeeros London, teneri & firmiter obligari 
T ho. Parry generoſo in quinqueginris libris —_ wonete Anglie ſolvend. 


and the defendant after Oyer of the condition pleaded an inſufficient 


barre, whereupon Parry demurred,and yet judgement was given againſt -1;...; 
him, the whole Court conceiving that the bond was naught , becauſe Elf rough 

| quinquegintis was no latine word at all. But the cauſes comming by no latine inthe 
writ of error before the judgement in the Exchequer Chamber 11 Jac. fum 


after many debates and preſidents ſeene and peruſed Ter. Paſch. 14-Jace 
the cauſe wasryled by-mediation of the Judges, and 300 pound _=_ 
e. X 2 y 
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by order to Parry, and fo generall releaſes from each toother, For my - 
 ſelfe and moſt ofthe Tudges was of opinion, that the bond was good for 
5001, but the Chief Baron ſtuck being one of them that gave judgement 
in the Kings Bench. | h | | 


| 15 'H Woed Verſus *Buden, . Treſpaſlc, | 


p \ X J OOd brought ana&ionof w__ againſt Buden and decla- 

4 red the ns aſſignements in a cloſe of paſture in Tallard Roy- 
©all; the defendant pleaded that William Earle of Salisbury was ſei- 
© ſed in fee as of right in one ancient chaſe repleniſhed with Deere called 
© Cranborne, and ſo preſcribed in liberty of Chaſe, -and that the ſame 
© Chaſe did extend it (elfe aſwell in and through the ſaid 8 acres of pa- 
ſture, as in and through the ſaid Towne of Tollard Royal, and juſtities 
* the treſpaſſe for uſe ofthe Chaſe. The plaintife maintained his decla- 
© ration, and traverſeth that the Chaſe doth not extend it ſelfeas well to 
©the$ acres as tothe Towne. And this iſſue was now tried at the Barre 
© and fond for the plaintife-And now it was ſaidin arreſt of judgement ' 
by Finch Serjeant, that this ifſue and verdi& were faulty, becauſe if the 
chaſe did extend to the 8 acres only, it was enough. for the defendant,8& 
therefore the finding of the Jury that ic did not extend it ſelfe as well to 
the towne as to the 8 acres did not conclude againſt the defendants 
right in the 8 acres, which was only the queſtion. But it was anſwered 
by the Court that there was no fault in the iflue, much lefle in the ver- 
di& which was according to the ifſue, but the fault was in the defen« 

. Verdi& upon Qants plea more then it needed, ſci]. to.the whole Towne, which bein 
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iſſue larger to his owne diſadvantage, and to the diladvantage of the plaintife there . 

fall. was no reaſon for him to demurreapon it, but rather to omit it as he 
did, and ſo to put it to the iſſue. And ſo judgement was given forthe 
plaintife. 


l 152. Smales Verſus Dale, Ejetione, 


Ohn Smales brought an Ejeitione fi?me againſt William Dale upon 
| br demiſe of Iohn Berryman, and upon not guilty the Inry found 
that one William Watſon was ſciſed of the land in queſtion and had if- 
fre Allen Watſon and Anne Watſon by one wife, and William Watſon 
by another,and deviſed this land being holden in Knights ſervice by the 
late Queene, unto bis wife during her widowhood, the rem. to William 
the younger, and dyed, ard that his wife entred into all the lands, .but 
dyed without ifſue,and then the wife married and William Watfon the 
younger ſonne entred and infeoffed the defendants, upon whom the 
plaintifes leſſor. being ſonne and heire of Anne the ſiſter of Allenentred, 
and made the leaſe to the plaintife, who being aRtually.czeRed, —_— 

this 
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ttandingthedemile, ſo it was reſolved,that the wifes At Canter 
worke. toan aftuall.Entrie, alſo to Allen the heire-of his thicd part, ano. 


whereof hee was tenant in Common with other. For it was ſaid that 
the entry of one tenant in Common nught be in three manners, either 
in the name of her ſelfe, oc her tellow which were moſtcleare, or gene- 
rally as this caſe is, which ſhall be alwayestaken accordipgastothe 
right as being under conſtru&ion of law, andthereforeever conſtrued 
lawfull ; or laſtly Entrie claiming all expreflely which yet cannoc dif- 
offeſſe her fellow, for her came, is overall lawfull, as well before 
fach claime as after,ſo that there is no poſſeſſion altered,by ſuch clayme;, 
and then a ſole clayme, without more carnot change the pofſefſion, and 
without a change of poſſefſion it remaines as before. And therefore a 
Copartner or joynrenant, or tenant in Common can never be difſcilſe4 
by bis fellow, but by Actuall Ouſter, and therefore in ſuch a Caſe if a 
tenant in Common, bring an aQion of treſpas againſt a Seranger alone, 
hisa&ionſhall be abated, by pleading him tenagt in Common with o» 
ther, howſoever bis Entrie were made, which proves thac the Entry of 
one ſerves for all, for elſe they could not joyne inan aQtion of treſpaſle, 


133. Lord Darcyin the Narthagainſt | $archam 
Gervaſe Markham. © 


*T He Lord Darciein the North-ſued Gervaſe Markham Eſquire in the 
ſ _ © Star-chamber, and thecaſe fell out to be thus, that chey had hunted 
- together, and the defendant, anda Servant of rhe plaintifes, one Beck- 
with fell rogether by the Eares in the Field, and Beckwith threw him 
downe and was upon him Cufftiag of him, and the Lord Darcy tooke 
him off and reproved his ſervant, and yet Markham Chi4 him, charging Starchamber 
him with maintaining his min. And the Lord Darcy replyed, that he P2iheth pron 
had uſed him kindly, Sd it he had not reſcued him from his man, he had cþ,1lenge. 
beaten him to raggs., Whereupon Markham wrote 5, or 6. letters to 
the Lord Darcy, and ſubſcribed them with his name, but ſent chem nor, 
but difpe: :d them enſealed in the Fields, whereot che effe& was, that 
| whereas the Lord Darcy had (aid, that but for his man Beckwith had 
; beate him to raggs, helyed, and as often as hee ſhould ſpeake it he lyed, 
and that he would maintaine with his life, and then ſaid that hee had 
diſperſed thoſeletters,that he might find, or ſome body elſe might bring. 
them to him,and concluded,that if he weredefirous to ſpeake with him, 
that he ſhould nd his boy, and he ſhoald. be well uſed. The Cauſe 
was effeFually handled at the Common law. nor enforced by the Kings 
Proclamation nor by likelyhood could have it ſo ſoone after the Pro- 
: "ay clamation, 


this Zjeflione” Firme ofthe whole land- And it was adjudged forthe > — 
plaiotite, astothe third part onely which deſcendedro Allen.notwich- Entyby one | 


1 Earrie did. <22nt 10 Comes 
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frike any man in private _ | 

wiſedome of the law in that caſe was, becauſe therewasno proportion 
betweene words and blowes, but he that is ftrucken may ſtrike againe ; 
And itis true, that there is a judiciall combat allowed before the Con- 


| Rable,-Tfa man be called Traytor, andin this caſe for matter of fatis- 


fa&on-in Point of Honour; as it is called, that was left ro the Lord 
Marſhall, as adiftin& Court and confideration from this. And inthis 
caſe inmy ſentence, T kid that thoſe infolent perſons take upon them to 
frame a law and Common-wealth to themſelves, as if they had power to 
caſt off the Yoake of obedience to peace and Juſtice. And therefore 


, they enaCt among themſelves as an undoubted poſition, thata man 
' wronged may with his fiw6rd in his hand, - require ſatisfaRtion of any 
man, being no privy Counſellor, and with-a mild word, toqualifie the 


Hil. 1o,Jac. 
Rot. I783. 

I+ Jac. rot, 

I 373.mean- 
{worne theefcs 


deteſtation of this kind of murther, rhey have made it a familiar phraſe, 
that he was killed fairely, and he was killed inequall fight ; which armo- 
gancy and Rebellion, muſtbe ſabdued by this Court,cenſuring the beſt 
And by Judges and Jurors, who miſt nor give any way to the impious 
diſtin&ion of faire and foule killing, but muſt execore the law, with ſe- 
verity againſt all murders, for the law knowes no diſtinC&iog. 
AndthisI avowed pobliquely, for Itooke it to be the onely remedy 
againſt this damnablepreſumptton. h 
- This ſentence of mine, it pleaſed the King much to approve, andit 
pleaſed him to fay that T hit his owne mind in it. This wasthe laſt day 
of December 1616. when it pleafed him to conferre with his poore 
ſervant of diyers things. 2 


I 54. Small verſus Bell, Caſe, 


Ro broughtan Aion againſt Bell and his wife, becauſe the wife 
called him a meane fworne theefe, 8 the defendant pleaded not guilty 
and found for the plaintife. And here he could have no judgement be- 
cauſe the defendant ſhould have pleaded, that the wife onely was not 
guilty, ſo there was no iſſue in effeft joyned. | 
ogg ' ' eAnonymne 


Pt 06, 7 a 
ES 28D 


p 759 - 
os £34. 5 3 6:4 
We 4 pe Ex # K# 


34 4 ſnogyone, | dbinforw / words, 


not aver whatitn ————_ | 
the: aan the Cuurt too 


— tweene William Verch Howell, gente) George, 6 wht 156 re 
Welſhwords, Tr. 44.E1iz.3024.andanother Paſche 44. Eliz. LOSE 
And at this time Serjeant Tohn Moore informed the C dpes 
ment had »beene \given inthe Kings Bench 6. Ne th Dad ofone 
4 Techupontheſt words. — rig ahealerof , without any aver- 
: meat howthe words were taken, becauſe the Court was informed,-and 
yuu knowledge, that in ſome Counties, it-was taken for a finotherer 
ONS» 


1 $5. Chancellor ee, of Canbridge Verſus alprave. Q. Jmped. 


air Edward Walgrave Kani he, Henry Yayay Wig ca an{ William 
Moore, and others were ip a Duare pA frog Chancellor, 
Maftcr and Schollers of Cathbric obeys Solche preſentation I** Patron of 


| of the Church ofColyey by the ſtat.of 3.Jac-becauſe that Yaxley bein +1 pagpmdy 
Pacron ofthe Church, :atthe time of owt ay by the No "6 = 1r96s 
John Eaft 'Incambent, was thenalſo aPopiſh Recuſant ConviR. To 
this all the defendants pleaded, bar che materiall-Plex was Walgraves, 
4#hich was thus (The others reſting from the ſamecithe) Hee did con- 
Fefſethat Yaxley was ſeiſed of the Mannor-of Eaft Hall ad quod &c. in 
this:Demeaſhe as of fee, and thathe was a Popifh Reculanc, and hee ſaid 
that for the y9% payment of 20. pound the Monerh, a commiſſion was 
ſenr forth, and Inquifition taken, and it was found before theCommile 
ſioners thattheKine * Yaxley was ſeifed- inthe* time of hisconvidtion of BÞ 
the ſaid mannor, ad quod cc. and that thereupon, the laid Commiſſio- "8 
-hers, by vertne ob their Commiſſion Aid ſeiſe two parts of the ſaid Mun- Yn; 
-norin the Kings hahds, :and- that'the King did- by his tetters/Parents, 
-under the Sealeofrhe Exchequer, demiſeunto the faid Walgrave, | the 
faidtwo parts ofthe Mannerwith appurtenances, and all profits,com- bn 
-modiores, 'and herediramietits'to the ſame belonging for 21. yeares, | ; 
-randin &c. Andthenſhewes that the Church became void (as before) | 
Yaxley till ——_— Popifh Recuſant Convi, by reaſon whereof ; 
- heepreſented Moore hisClerke, one of the defenitanca, abfque hoc quod : : 21 
.prea. 'Henr. Yaxley:was Pacron ofthe ſain&Church, at the —_— TR E 
1: avoydance 
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in the King, for that the ſtatute” gives two parts of the Reculants'poſſeſ- 
fiors, ſo that. though there beno.mention made inthe Inqquſition, and 


| 209, 
follow rwo parts ofthe Mannor, andtben'the King will preſent alone, 
eAnd the next, point is, that thereare. no words -in the Kings grant to 
Wa'grave, to Carry the Advouſon from the King, yet becauſe this ſerved 
onely to.provethe Kings title againſt-the defendant.@nely, the Court - 


would not award a writ to the Biſhop, for the King being oneparty:to | | 


the Action, except histicle were cleare, | and- without doubt againſt all 
the parties to the ation, according to theBookes. , Whereupon. (as the 
Record is entered) the plaintifes were'demanded by the Court, if they 


had any thing to ſay, why a writto the Biſbop, ſhculd not be judged to 


be dire&ed for the King by bis title, appearing on the defendants Plea; 
who did confeſſe that fuch a writ ought to be adjudged, : and that they 
had no title to the preſentation, [notwirhſtanding,!.their title by 
their declaration by them made, which now they doe wholy diſclaime. 
Whereupon judgement wasgiven for the King, that he ſhould havea 


© writtothe Biſhop, that notwithſtanding thedecloratian. ofche defen- 


Amendment , ' 
ofa ludge- 
ment by che 
booke of 
ludgements. 


Obligations 


" Demurrere 
Iffae gener 
or ſpecial] 

matter amoaun- 
ting to its 


dants; Moore ſhould remaine the Incombentas idonea perſona ad preſen= 
ationem Dow. Regivs 5 Rn TA 2h pon 


156. Scarfe Verſus Nelſon. «Cale. 


Caife brought an Action of the Caſe,againſt Nelſon and his wife, for 
ſlanderous words ſpoken by the wite.. And had judgement & pred. 
la femme in mf*ia. &c. where both ought to be Amerſed, and upon a writ 
of Error, the Record was certified intothe Kings Bench, and yetby;op- 
der of the Court, ;hereit was amended, becauſeupon iow of thebooke- 


of Judgement of Goldsborough the Prothonowary, it appeared [they 


were well entered and dire&ed, _ | 
- 157 Six Hemy Warner Verſus Wainsford. 


Qo Henry Warner brought an a&tionofdebt, _ Wainsford Ads 
miniſrator of Kirbyywho pleaded that the inteſtate was indebted un- 
to him, in diversobligations, and recites to the ſummeot 80. pound,and 
that goods of that value, and not above came tohis hands, which he de- 
taines for his debt, and that he hath nothing «/c7a. The plaintife de- 
murred in law, becauſe it amounted to the generall ifſue of plene eAdmi- 
»iſtravit. But the better opinion of the Court was, that this was no 
Cauſeof Demurrer, for the Plea is ſufficient; and befides it is ſome mat- 


ter in law, which hath beenc allowed alwayes to be pleaded eſpecially, 
| | and 
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chem both in as much asthere bei 


Oglethorp and &Haud. Aſſize; 
'N Afſize betweene Oglethorp and Mand, that the writ was ad/atis- 
faciendum Recognitionem illum, which ſhould have beege i/ams, and it 
was moved to have beene amended, and Harriſon the Curfitor was 
called into the Court,who made there Oath, that a Noteby him pro- 
:right) was theoriginall 


duced({phich was note, whereby the wric was 
made, yet becauſe in Penningtons Caſe of Aﬀize 11.H.7.thelike fault 
inthe writ, would not be amended, the Court would be adviſed. 


160, Perkinverſus Perkin, EjeSione. 
PE brought an Eje:one oup againſt Perkin the defendant, 


pleaded a ſpeciall barre, which being inſufficient, the plaintifere- 
pl yes and conveyes his land to his leflor by bargaine & ſale acknow- 


| ledged before Tempeſt Iuſtice of Peace of the weſt riding Cartwright, j,.vt1men; 
Clerkeof the peace there, and enrolled within fix moneths. And the mutt be before 
Plea was holden inſufficient, becauſeit did appeare, that the land in the Juſtice of 
queſtion, which was conveyed, did lye within the Weſt gies g- P. of the Ri- 
$ Or ne 


ing where the 


bad 


nerally in Yorkeſhire. But now it wascleare, that the word 
Stacute be before the Juſtices of peace of the Countie, yet it will ſerve 
before a Juſtice of the Peace,of the Weſt Riding, if the ſame lye ther 
Dacre oft a Corporation &c, Within the Countie, So in this cale 
though the barre averre not, yet becauſe the plaintife made not cicle in 
his replication, he could have no Judgement, 
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t in either,the CourtTould find Judg- 
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fax.ind his baigaine; 
che (haute Gil acts Raves 


2 ks; en IS _ ſ 
» 9: 1'162; Marſha | 
M Arfhall brought an ation of the Caſe againſt Steward reciri ng ; | 
V I che itat. of 1: Fac. ofinvocation of fouleſpitits ; which is need-: = 
Y. Caſe. lefſe for ſpeaking theſe words..untg him ; The devill appeares unto 


ing upon a _ 

Conferret borls and thou conferreſt with him, and whatſoever thou doſt aske 

with the devill bim he did pive it cthee;and thar is the reaſon thou haft ſo much w_— 
OT. 


the plaintite. 
- + 163. Witon& Hardingham. Treſpaſſe. 
'81 2:13 2: | | TR, 


F'7 Heonbroupht an afion of treſpaſſe agiinſt Hardingham, the 
The Cauſe - / deferidlant juſtified, that the plaintife was a Common Baker, 
muſt appeare dwelling in Tiaziſteed in the Gountie of Norfolke, and that:it was pre» 
within the Ii- ſented in a Leet-in Tinifteed-that he had ſold 'breadagainſt the Aflize 
riSdictions 34 [oceicins, whereupon liewas amerced,and by Amerciament affer- 
redto'ro, ſhillings, and that by a Precept of the Courthe did diftraine: 
the plaiarite, and the Court gave Judgement for the-plaintite, becauſe 
11 doth not appeare, that the offence was committed within the Juris« 
dition of the Leet, which ſhall not bepreſumed with us, except it bee 
ſpecially 
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«264: Ganley Warr, oganlt1 Pouſtow & TIE 
ies and his wife wife or ns an a&ionuporithe caſe, :2alaf Mort ova par- 


_ ce one of the- women wasdead,, Ig! was i ; 
ayed, E 


-16 5. Sir Grerge Grillys Caſe, 


Qle George Orilly now Baronet was bound in a ſta”. Marchant Baronet muſt 
-+: 1000: pounds' beforeche-Major of Coventryandone Drury, be by Fey by the 
and now opon a Certificat made. by the Major ingo the Chancery, ** 
cook outa Copias againit Grifley Eſquire, as he was named.in-the ſta» - 
eute returned the }alt Terme.: Whereupon writs: of extenc weremade | 
into, the-Counties.of Derby:and Stafford which wereexecuted and 
returned. ; And pow! Mountague: prayed thatall might beamended. 
Bur. it-was denyed. by. the Courts And hee was willed to ſue anew 
writ out of the Chancery upon: the firſt Cercificat /c- Capias Corprs 
corgsi Griſley, mil. & Barovet. qui per nomen G. Ge recognovit, & ce 
for this was matter that muſt come of the in formati on of the party. _ 


166. Wilſons Call, 


Ne exhibited a Bill ze placito debirs Verſus Wilſon an Attorn 
Ocs this Court. And er a-verdit& 1 : __ _ in arreſt of >= ndment. 
judgement chat the original bill was not fil:d with the Cuſtos as it 
cught to be. Butir Kee bh the Court, thar the tenor of the bill obey ton 
was entred of record in bc verba. And'itſeemed to the Court that dic. 
this was remedied by the ftatute of leoffailes as being in the natvre 
of a writ originall after judgement. But yet becauſe ir was faid ic. 
had' been otherwiſe med in the-caſe of MatthewRood an Attorney, 
the Court would adviſe. 
Note that it hath beene fince judged m the Common Pleas cured 
by verdiQ, and ſoalſo out of the Exchequer chamber upon ercor out - 
of the Kings Bench for want of bill there, yer the words of the ſtatute. 


[want of originall writ.] 
Y 2 rh $ainrfobs ; 


Ameridment 
of Albam bre- 
VCo D 


Rent reſeryed 


to a ſonne and 


heire appa« 
rant but not 
by name of 
heire upon 2 
leaſe made by 
the father. 


> 


Rent in the / 
father to re- 

leaſe,but not 

to demand. 


$i Benner: Wilby and Winſey the Hebeas Corpus was returned A 
I I&am breve, and thereupon anew ven. face awarded. 


169. Oates and Frith. Trelpalſes 


Etweene Oates and Frith the caſe was, thatthe father being ſei- 

ſed in fee, he and his ſonne and heireapparent by indenture lea- 
ſed land unto the defendant for yeares to begin after the death of the 
father rendring rent untothe ſonne ; the father dyed,the leflee entred, 
the rent was bchinde and the ſonne diftrained, andthe lefſee brought 
an a&ion of treſpaſſe and had j t; forthe reſervation of the 
rent was held utterly void, for that the ſonne did prove heire it bette- 
red not the caſe by event, for by reſeryation muſt be tothe heire or 


heires of the Ieflor by that name, for that is the only word of privity 


inlawrequifſite in reverſion of rents and conditions, for the heire is in 
repreſentation in pointoftaking by inheritance cadems perſona cums ar- 
teceſſore. And though in ſuch a caſe the rent could never be demanded 
by the father, yet the heire ſhall take from the father as inherent and 
rifing from the rot of the reverſion which was his fathers,and which 
he takes by deſcent from his father, and ſo the rent 1t ſelfe which was 
in the father, though not to demand, becauſe it was not yet-due, bur 
yet it was ſo his that he might releaſe and diſcharge itby the word 
rent, though not by the word a&ion. And ſo note the difference in 
this caſe where rent is reſerved upon a leaſeto the anceſtors, and tothe 
heire firſt, and where the anceſtor grantsanannuity or makes a war- 
rant or a like charge againſt his heires firſt omitting himſelfe, all ſuch 
grantsare utterly void, for no man chargeth-his heire but as a part of 


himſclfe. And ſuch charges ftand naked and have nothing that was _ 


® 


firſt in the father, and comes from himto them whereunto they may 
cleave as a rent to a reverſion in the former caſes. CIs 


170, Robins 


es at x"; - 


inthis caſe irwas plaine, 


£ = oy 


his Count; and traver 


nthis caſe iras plainczzhar thePlaintiffe could have rio courſe of AQi- 
on;butfor theencreaſe of rheoverhanging;yet becauſchehad not expreſ- 
ſed &diftinAlylimitedthat in his Plea,bur teok iſſue generallyas before, 


which was found againſt him; if the Jury: had-found, that 'the former 


houſe had oyerhanged ſo much, bur nor the laſt; The-Courtmuſtnow 
give judgement according tothe complaint as'true z becauſe they can 
take no other knowledge; yetout oftheirdiſcretion they gave the Plain= 
tiffe judgment forthe whole, and. execution for damages and coftspre» 
ſently; but ſtayed execution, asto the rope, marr, my a6 might 
be viewed what was overhanging de:»eve;. becauſe the. Court was 
informed; that intruth it-was buta fmall matter; If Thave.an ancicnc 
houſe, and lights, and I purchaſe the next houſe or ground, where yet 
no annoyance is done to any. former houſe ; now ir is cleare; that'my 
ptiviledge,againſt that 1: have purchaſed, ceaſeth ; for I 'may uſe mine 
owneasTwill; Nowthen I ſuppoſe I would leaſe my former houſe, I 
may buildupon-my latter, or if I leaſe my latter, he may, buildagzinſt 
me as it may 'ſeemes 15 OLDS 5: (57 2 
But note there is a great difference berivecne Inteteſts and profits, 
as Rents Commons, &c. and made eaſements, ſfuch'a&arelghts, ayre- 
gates, ſtillicidia, and the like'; fot while they are.in.one hand, they 
Aa may 


ng before: ſo that 


came 


hand, and are 
divided again, 


and the like. 
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© Hohayts Reports, 
. may be ſiopped, and foredone; becauſe a man canner be ſaid ro wrong 
© bimſelfe, m if they bre divided, chings of rhac nature ill in being 
__ © equallyre | 
rhtfeyerall houſes ro which they belong ; bur clearly, fGrch. 
| oe :foredane or alcered, while they are iD 9.4 wes ad ſothe 
10tſs being againe divided, they cannot be reſtored againe by law, 
butinuſt beraken as rhey were ar chetime of their conveyance, 


Obligation, - MATHSE. 7 Grantham againſt Hawley. 


Ter. S. Hill, fy Obert Grantham brought an Aion of debt upon an ag. jon 
14. lac.Kegs Ree 46. pound again Richard Hawley ; che Condition whereof 
was,thatif acerraine crop of Corne, growing upon a certaine 
ofigroutid;late inthe eccupaion of Rehedamk 
the Plainciffe: Then the Defendant ſhould ;pey him for it 29, pound. 
Leaſe for cer- ts; earned ro pleading and- demurring fell euc thus : That 
ant OE Sure» waseifed of the land, and 20. Els. in April, madea Leaſe 
Ga thief flee Of itto Richard Sawher for 21. yeares 'by Indenture, anddid thereby 
HaY have the ToYenant 'ard grantto and with the faid Swrkee, his Executors, and 
Corne.. Afﬀipnes, Thatit ſhall, and'may be lawfull for him: take, aud carry 
away to hisowne wie;ſuch'Corne as ſhall begrowing upon the ground 
at the end:of the Terme, Then Seton yed-the reverſion to the 
Plaineiffe; and John Sankee, Exccuror to Richard, having fowed the 
Corn,andtharbeinggrowing upentheground at theend of the Term, 
Hld irrotheDefendant. Andit was argued by Hatton for the Plain- 
riffe, 'thar:ic was meerely contingent, whether there ſhould bee Corne 
growing upon the:ground at the end of the Terme. Alfo, the Leafſor 
mever 'had: properly right in the "Corne;z and therefore could nat 


pn 


give nor-grant-it, 'bue it ſounded properly-in covenant; for the right of 


. the Corneftanting 'in'theend of the Terme being cercaine, accrewes 
with the land to'the Leffor ; And'it was faid-ro heagdjudged. And it 
was agreed by the Court, That'if A./feiked of land. ſowe it with Corn, 
and then convey itaway to B.for life remaining to C,And B. dy before 
the Cornereapt,nowC. ſhallhave it, and not the Executors of &, Nete 
the reaſom of induſtry. and charge in'B. failes, though his cRate was 
uncertaine ; yer judgement 'in this caſe was given forthe iDefendant 
againſt the Plaintiffe,that is,that the property and very right of the corn 
when it happened, was paſt away ; for it was both'a covenant, anda 
grant. And therefore if it had beene of naturall-fruirs, as of grafſe, or 
hay, which renew yearly with the land; che like'grant would bave- 


carried them in property. after the Terme, Now though Corne bee 


frultns indaftrials, fo that he that ſowes it may ſeemetohavea kinde 
of property 5pſo fatto in it divided from the land ; and therefore the 


Executor ſball/haye'it, and-not-rhe Hires. Therefore in this caſe = 
| all: 
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| Sheriff returns pledges and ſummens,and then added that poſi Summon. 
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it nor"aQuallyin him, nor certain, yethehad ie potentially; for the 9ftbat Itave 
Land isthe Cera root of all hog Therefore he that hachie may 29-aQtualy, 
grant all fruics that may ariſe upon it after , andtheproperty ſhall paſſe ally. 
as ſoon as the fruits areextant, as 21. H.6, A Parſon may grant allthe 
Tych-wooltthat he ſhallhave in ſuch a year; yerperh A ſhall haye 
none; but « man cannot grant all the wooll that ſhall grow ypon all 
the Sheep that he ſhall buy hereafterzfor therehe hath ir neither actually, 
norpotentially. And though the words are here not by' words of gift 

of the Corn , butthar it ſhall be lawfull for him tocakeir for his own © 
uſe; it is as good torransfer the propertie, for the intentand common 
uſe of ſuch words; as a Leaſe without impeachment of waſt, for the like 
reaſon, and notex vitermini, giyes the trees. : 


| Debt. 
_ 172, Noonagainſt Andrews. | 
Oon brought an Aion of Debt againſt Andrews as att Adminj- ns 


ftrator, and he pleadesthat another had gotten a judgement a. "Caen, 
gainſt him foran hundred pound , and that be had fully Adminiftred, Fdminif RY 
and that he had no goods in his hands rexpore brevis originalis, nes tem- 
pore judicii preditti, nec mnquam poſtes preterquam bona & Catalla non at- 
ringentiatoan hundred ſhillings ;- wherupon the Phaimtifle dernarred in 
Law generally. My Brother Wirch-and Iwere of clear opinion, thar 
the Plaintiffe ought to beheard ; for rhoughby the right form of plead- 
ing he ſhould in ſuch cafe ſer down in certain to what yalew the goods 
were, yet that is but form; for if he had ſaid he had goods to theyalew 
of x00. ſhillings, and the Plaintiffehad proved that he had r 0o:pound, 
ye he had gained nothing. Sothe ſubſtance appears inthis Plea, that 

e had not aboye to ſatisfie that judgement. And the Stat. of 27. is 
a favorable Law and full of cquitie, which Judges ought to reach, and 
nottoſhrinke ; and for thetepugnancie that nay fem to be in that he 
pleads firſt plewiement adminiſtravit , yet afterwards confefſeth ſome- 
whatunadminiftred, All the Prefidents are ſo, and the preterguan cor- 
res all, and the mnquampoſtea refersnot only to the next antecedent 
terppore judicis, but alfo tothe time of the originall before, But Warbur= 
zon did a little doubt of thefirft point. 


Daw. 
| 173. Alen againſt alter. 


" A Llen and his Wife brought a Writ of Dower againſt Water of Summens az 
Lands ” Munden magna, «t Munden parva : And:Broyborne the the Church 


coor where 
part of the 


predittam in forma pradifta fattam, he did at Idunden magna , whers j;nq lyeth, 
Aa 3 part 
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partof che Tetiemants lis at the moſt uſuall-door; gcc; cauſe to be pro= 


- - ;Nextly;the words © 


and: to eive.convenitent hotic 


174. HeweBagainſt Sanaback.. 

"D Etwecn Howell, and Sardback the Defendant , made. ayowry and 
A FJconveyed:himſelf to 50. pound Rent.due'fuch a day, and for 1: 
payment.thereof: $5.-pound izzomine pare; but layd no aQuall: demand 
oftheRent,and concluded :/andfor:thefaime 80; pound he did diſtrain, 
andſoayows. -And it was reſolved-by:the: Court, thatthis Attourne. 
metit was inſut dent for the pain, which could netbe forfeited without 
aQuall demand of theRent; and yet the Return was adjidged unto him, 
becauſe-hehad juft cauſe to diſtainfor the Rent, and they; appeared to 
the Court to be ſeyerall:. MY ye ho” 


175: Wikeagaiph,wright., - 
V Zke brought a Bill of Dal# againſt wright an-Attourney of 


Y Y the Court; and after ifff&found for the Plaintiffe,. it was al. 
kdgedthat there was no Billrobefound filed with the Cyffos brevinm,as 
itoughtto be. And it was firſt quſtjoned to be within equicie of the Law 
of 18. El:za. for want of origifaÞWric ; for the Bill is originall in this 
caſe: Bur upon that there was n0' reſolution ; for it was leaded by 
oath that there was a Bill, and thatthe Defendant had accepted ir, and. 
fubſcribed it, and it wasentred in hec verbaiupon theRoll! *And'ſo the 
Court ordered that a new Billſhould be filed. ,  ' + 


176. Weaver 
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XJ 7 Enner broughtan ation of cicſpaiſe of Aﬀuik and Batkerle = 
V. + V-. againſt #erd-The Defendant pleaded'thar lie was amo ogh - 
 dyrhe.commandement 'of the Lords of the Cou , ah; 


nt 


dant caſnaliter & per infortuniun& Fontia valuntatem ſuam, in diſcharge- 
ing of his Peece, did hurt and werihd' the Plaintiffe, which'is the ſame * 
abſq, hoc;that he was guilty: a/fer, fue alio modo, And vpenyDemyrrer 


for the Paintiffe , judgement was given for him; for though it were a- 


greed thatif'men Tilc,or Turney, in-the preſenceof the King; orif two 
Maſtersof Defenee playing their” prizes kill one another, .yetthis ſhall 
be no fellony;or ifs Lunatique killa min, er thelike, becauſe felony 
; mult be done anime felonico: yet intreſpaſſe whichintends only to give 
Dammages according to the hurt or loſe, it is noro ; and thereforeif 
a lunatique hurt a man, heſhall. be anſwerable in treſpaſſe: andthere- 
fore no man:;ſhall beexcuſed fora treſpaſle, and his is in thenature of an 
excuſe, and not of a juſtification, proxt es bene licuit.; except” it. may be 
Judged utterly-withour his fault, On 

-As ifa man. by. force take my. hand and ſtrike you, and' if herethe 
Defendant had ſaid: that the Plaintiffe ran crofſe his Peece' wher'ir was 
diſcharging, or had {et forth thecaſe with the circumſtance., ſo as it had 
appeared tothe Court that it.had. been inevitable, and that te Defen- 

danr hadcommirted no-negligence.to give occafion tothe hurt. 
177. Coventry againſt Foodball. —_ 

Oventry brought an Action of Debt againſt Woodhall for twenty 
A_Jpound. The condition was, that whereas one Kurhborne had aynrencic 


LL | and fo-was One Trayne 
aintiffe; - and that they were” skirmiſhing with their Muskers vuldicr burr. 
| ed With powder for their exerciſe; i#re' milirari againſt another yy aHomer- 

_ *Gxptain, ali his Band; and as they-were foskirmiſhing, theDefen- 7 aces 


7 


5 


bound himfelf Apprentice tothe Defendant for eight years, the Defen- cannoc be ſene; 


dant did coyenant with the Plaintiffe that ke would retain, reach, keep, ourof the 
and employ the ſaid Apprentice in his own houſe and fervice, in the Arc _ _ 
of Chyrurgery,during the terme.,, and bound himſelf in twenty pound I: 
for performance of thoſe covenants. And thenir was ſhewedthar with- 

inthe terme, the Defendant-ſencthe ſaid Ap; rentice in a yoyage to Bay- 

tam inthe Eaſt. Indies, which he pleadid to be in the company of other . 

expert Chyrurgions, thebetter to learn the Are ; whereypon the Plain- 

tiffe demutred, and judgement was givenrto him ; forit was evpreſiely 

againſt the covenant ; for though the covenant were not maar to be 


reſtrained tothe houſe in meaning ; but that he might ſead his tervane, »5 
| Fs Aa} . Appreuticg 
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182 h Hobarts. Reports. wil 


| Apprentice into other places abqut his cures, yet hemuſt be fill as one 
© 


is Houſhold contming and going, agd inhis ſervice, and not puto-. 


yer toany other ; for as I ſayd the matter of putting an. Apprentice is a 
matter of great truſt f6r his dye, for his health; for his ſafety ; and ther- 


foreI will by choice commit him to ohe, and not to another. And genie- | 
rally nomancan force his Apprenticeto go out of the Kingdome, —_—_— | 


it be ſo cxpreſſely agreed 6t thar the nature of his Apprenciſhipdort 


Importit, as if he bebound Apprenticeto a Merchant-adveniturer, or a _ 
Saylor, or the like. OY 
Information. We 178, Pe againft Thril. 


P;; informed againſt 7 hril/ upon the Statute- of Recnfancie, who 
IE. pleaded that he was indited in AMidaleſex for the ſame offence,and the 
Plaintifſe ſaid »#/tiel Record, and day was given te the Defendant to 
Certiorar;in bring inthe Record; whereipon he took n (ertiorars Juſtitiariis pacis 
Cours inferi- gur of this Coutt, and at the day brought revorem Records certified by 
oy . Sir Thomas Lake Cuſtos Rotulorum. Atid it was holden cleer that the 
Defendant did not need to take his Certiorariout of the Chancerie, and 
foto bring it hither by Xfittimmue, But this Court might ſend 'his ( erti- 
orariimmediately to an infetior Coutrt, and foarethe books'4.H.6.r 3; 
euftos Rotulo. © 19: He6.19. Burif it wetero certifie the Record it ſelf ; as upon a 
rum cannot "Writof Error, or a (ertiorari outof the Kings Bench to a Juſtice of 
certificRe- Peace, which retnoves the yety Record it ſelf to hold plea upon, there it 
cord before a yere-otherwiſe ; but here the Certificate was diſallowed, becauſe it 
con '9 oughttohayebeen made ih the name ofthe Tuftice of Peace, before whom 
1/4 it wastaken, accordihg to thedireftionof the Writ; though the (tos 
Rotulorum keepthe Records, and thatthe Chief Tuſtice ef the Common» 
Pleas alone certifies all Records upon Writs of Error ; for the Writs are 
direRted only ts him. But it appears after thatthe Plea was of a com- 
munication beforethe Tuſtice of Goal-deliyery, and ſo the Certiorari and 
allwas voyd : andyet becauſeit wasthe awatd of the Court, it was not 
made as afailer ofthe Record inthe Defendant, though he had it notar 
the day; but a Certiorari was awarded de novo to the Tuſtice of the 
Goal-deliyery. | | 


Treſpaſſes 179. Denn) againft Leman. 


Enny againſt Lemman, The caſe was thus ; That the Coppyholder 
brought an aCticn of Treſpaſſe againſt the Lord,for an houſeand an 
Acreof Land. The Defendantpleaded,thathe had admitred the Coppy- 
holder, and had affeſſed a Fine of twenty Nobles upon ie, and had ap- 
pointed himrto pay it to his Bailiffe,at an houſe being withitrthe Manor, 
threemoneths after, and alledged that he had not paydit accordingly ; 
| | whereupon 
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| 180. Griffith Flogds Caſe, 
«c'7F N.the Court of Wards was this caſe : One Griffth Floga Doctor 
| R © of Law being feiſed of lands inthe county of Cardigan 1571. de- 
<< yiſcd the ſame,affer certaiglives,to the Principall,Fellowes,ang Schol- 
< lars of Teſus Colledge in Pxford, and their ſucceſſors to fideo Shot. 
<Jar of his blood from time 'to time, and digd. The lives.ended, the 
heire of Griffith Floog, being the Figs mam.cnrered. And,upona-caſe 
made hereof in the Lourt of "Wards, and by order of theſaid Coyrr 
brought unto the Chiefe Baron and my felfe to be reſolved ; we agree 
that the deviſe was voyd in law;becauſe the ſtatute of Wils did notallow 
deviſes to Copporations.in Mortwaigne ; but. yet we held it clearely- 
with the releife of the Statute of Charitable uſes 'of 43 Elz, under the 
words limited and appointed. And ſoit was declared that the Collegge 
ſhoulg enjoy it againſt the Ward and hisheires.. ng 


"25 181, Colliſans.Coſe.. | | Dewviſe,. 
' One 15. H.$. doviſed anbouſe.in Eltham in Kent co LZettice his La 
\ WT 


o 


ifefor life, andafter her death made oh: Bricket and others,Feof- © 7. kb bw 


fees (as hecalled them) in cheſaid houſe, ro keep it in reparations, and to of c hacicable. 


beſtow thereſt of theprofits upen the reparation of certaine highwayes uſes. 
there. Colliſon and his wife are dead ; and the houſes deſcended to one 
Oliver Robertan infant, . This Caſe beiyg inthe Chancery between the 
pariſhioners and Robert, was referred by the Courtzto.me and Taxfield: 


and we reſolyed clearly that it was within thercleife'of the Ratute of 4 3 


Eliz,, for thoughthe Deviſe were uttrerly voyd, yer it was within che 
words limited and appointed tockaritableuſes; otherwiſe, if be werean 
infanr,, 
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Trquiſtion. 


Bargaine and  T' was fo 

ſale enrollcd -*7 Cons. 

after the 

death of the SER 
bargainec ma-  INONCY'; 
kerh a kinde I4 bets, 
F deſcenr, 


Sh, 
tori, Covenantto rai 
theeſtateveſts ingheHeir,that neyer was in the Anceſter-,..for this upon 


the Inrolmenc,ſertles-in Law , as between the Bargainer and Bargai- 


nee, ab initio, uponthe Statute of. 26. H, $. which doth joyn all States 
tothe uſes 5pſo Falto : only theStat. of Inrolment ſayes, that in that caſe 
it ſhall not vet, except the Decd be Inrolled. So that if it be inrolled, 
it doth veſt, not by the Stat. of insollments, but by. the-Stat.. of uſes 
preſently. Yetit was ; mm the Bargaince cannot bargain and(cll 
unto another , before his own Decds be inrolled. ; as.was judged in 
Bellinghams caſc. 


1 . : « - p 
wnatiqne 132. Bourchiers Caſe. 


Ir Ralph Bourchier being ſeized of divers Mannors in the County of 
Yorke, holdenin Ch, and dyed ſeized Anno qo. Ez. and the fame 
deſcended to William Bonrchier, Preſently after his death, it was found 
by Office before Commiſſioners in the County of Middleſex, that the 
ed ſaid 1/lliarm wasa Lunatique, and ſo had been long before thedeath of 
a ey wes we his Father, (and that he was ſeized of the ſame Manors; and the Queen 
r3es runne granted the cuſtodie'of him and his Lands to Sir Francis Barrington. 
2painſt him, After which 42. Eliz.-there was an Office foundin the County of Tork,, 
of the ſeifin of Sir Ralph his death, and bis Heir zt ſ#p- and that he 

was of full age ; and we reſolved the King was not to have any mean 

Rates in this caſe for defaulr of Livery ſued or tendered; becauſe no La- 

ches could be imputed unto the Heir being Lunatique before, and eyer 

ſincethe death of his Anceſtors, and the Laches of his friends ſhall not 

hurt him. Otherwiſe it were, if at any time he had been ſave memorie 

fince thedeath of his Anceſter. And there was ſhewed untous the like 
F Decree 


Lunatique 


% 


reſolved alſo, it was ag 
forefaid ; norbecauſethe: K 
the Lunacie, for that watild have cha 
for it. is berter for the King to hold 
Lunzclte nn.” | +: 
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184, Edvard Earlof Bedford, againfs william Biſhop of Ex 


"eter, and Henry Wilſon Clerk of the Charth of Buckland.” ” ' 


Dward Earl , of Bedford brought a Quare Impedit againſt Wil- Oyare Imped, 
-; 1a; Biſhep of Exyter, and HonryV 7 Clakof he Chirch of Caunot beer 
Buckland, and conveyed unto himſelfthe Adyauſon in tay!; and then 2*v8"t hang- 
he ſhewed charhe gratited the extavoydance unto-one Walher,/and g- , 5 pnothera- 
thers; 'and thatthe Church voyded by the death of Wheeler” and that Defendane 
the Grantees prefented John ms, who was admitted;&c; and died; andfor the by 
andfo ir pertainsto him to Preſent,” and the Defendants difturbed him, ſameavoyd- = 7 
Tothis the Defendant pleaded, that before this purchaſe, that is roſay 3+ | bi 
in ay 10. \/ac; the Plaintiffe did purchaſe a Quatre Jmipedit againſt 
this Biſhop Defendant of the ſame Church 3 whereunto the Biſhop ap» 
peared ,/ and the Plaintiffe declared againſt "him, and conveyed unto 
himſelfthe Advoiiſon in tay, and that the Church-became yoyd by 
the death ofi#heeler, and that he preſented ſohn Hopkins, who was ads A 
mitted, &c. and dyed, [and ſoit pertains to him'te Preſent ; whereunto _ 
the Biſhop Defchdant imparled, and averrs that it is the ſame Earl, the 2 
ſame Hopkzvs, the ſame avoydance, andthe ſame diſturbance, where. 
upon both aRions are brought, And that the firſt ation depends, yet 
nor diſcontinued, diſcuſſed, wor determined; and demandsjudgement 
of this later Writ purchaſed. Whereupon the Plaintiffe now declares, - 
having the firſt Writ. The Plaintiffe replies, that after the purchaſing 
of the laſt originall Writ, that isto ſay,the fixthday of December,anno 
12. /aco. the ſame Church being ſtill yoid, and he ill ſeized af the Ad- 
vouſon in tayl (as aforeſaid) preſented one Henry Cartis his Clerk-to 
the Biſhop, praying him, &c. who refuſed him, which is the diltur- 
bance, whereupon he now declares; and traverſes without that, that it F: 
* waStheſame diſturbance, whereupon both ations were brought,:and | MH 
upon this the Defendants demurred in Law : and in the end of Ezfter 
Tearm 15. aco. after ſome argument at Bar before we had all agreed, 
and I pronounced the judgement, that this Writ ought, and: of right 
ſhould abate; for though there: muſt+be a diſturbance naturally to 
maintain the aRion, yet the prineipall effeR of the Suite is; to gain. and 
recover the preſentation. And therefore for the ſame thing you ſhall 


not haye two ſhits at once, And here was a diflurbance layd in the 
B b former 


194 | Hes 
berrers northe caſe for the! 
: is too finall upon Nodſuir , 
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FN the Starchember in a ſuit between. Sir Stephen Proffer Plaintiffe, 
Barnbrook Atmitage, and many others Defendants, Defendants for 
divers, but ſpecially for one horrible Riot commited by them all,in Ze- 
werly Moors about Lead-works, and felling of Woods about them; be- 
cauſe itappeared uponthe heating of the Cauſe in part, that it was de- 
poſed by divets,: that one Fethera/l which was grievoyſly hurt in the. 
Murder upon Riot, diddye withia three rhonerhs after: And being before an able 
od man fayd, he would charge one of theRiorefs with his death, wo OI- 
der of Ceurt we the two chief Juſtices, together yyiththe reſt of the 
Judgesconfidered, whether it wete fit to proceed here; and refolyed 
that the caſe appeating thus, itexceeded the capacity of the Court, and 
was' of dangetous conſequence, though it were layd but a Riot in the 
BiH, fince it fell out co be likely to be murder in them all, by theſeproofs, 
the rather becauſe the pteofs wereread by thePlaintiffe himſelf, and his 
3 Interrogatories tefded: to that purpoſe, and he himſclf had proſecuted 
3F * 3t,as a tnurder long finee, and therefore we thought fit that he ſhould 
be ordered to prefer his Billof murder, and bring his witnefles together | 
| at thenezt Aſſizes, and there his Bill and Evidence to begiven in open 
BY Court before the Jane of Aﬀizeto the great Inqueſt; and then if 
i the Bill were found to proceed for Felony, if not, to returnehither again 
upon the Riot, and to be ſoheard. 


Ejeftion, 186, Anthony Moreton againſt Thomas Orde,and others. 


” orgs Moreton brought an Ejeftion firme againſt Thomas Orde, | 
and others, for Land .in Aforton in the County of Durham, as | 
Ln0 minus. Qebtor tothe King, Quo minns, Ge. And the Defendant pleaded not 
guilty, er de eopoint ſe,@&c. Et pred. Anthonins ſimiliter fic fiet inde Jur. | 

Et quia exit pred. ſperm juntt. per homines de vicineto de Morton in Com. | 

Dunel. prad, ubi Breve Domini Regis non currit, & non alibi mo de- | 
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 ariis Dows. Regis ad werificationem exit. &e; And thenſhewes thatthe 


: ear. apnd Duclm. fait. fuit Baronibus,& c. juxta tenorembrevis,& ec. mito. 


_ Mittinmswas to the Biſhop, er ipſe ulterins wandat Infticiariis,” Now 
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— Hhatts Reparis,) _ 
ad tri andums e wituns illuni Recrrdaine Joquets. pred. mavidetur 


Dunebn, pred. prox. - 
fibi debiburaruni frevit. ad: verificative County pats. 
Gnerevts guar tine of Durham 


> - 
,* # ; 


Duvnelm, Die lane 26, Inlis Anno Regni Regis Jar. 1. coram me prefer. 
Epiſcopo, & lac. Altham, & Ed. Bromley, &c. Infticiariis Dom. Repi. 
in Com. Davein. &  fadberg. exiften. prox, cur. &c. Poſtquans 5 
Recordum mihi deliberatum fuit , mandavs idem Recordums eiſdews Inftici 


ſame day he parties came, and the Plaintiffe prayed fbiferi,quodiex 
ſana darct, Fe, And commandement was given to the Sheriffe, 

verire fac. ad horam primans poſt meridiem. cin{dems Dies: duodecim,& 0. 
And that then the parties came , and the Sheriffe returned his Writ ſer- 
ved with a pannell, butthe Jurie came not, and fo it was continued 
with a habeas corpora from day to day, till the 8. of Auguſt anno x2. 
Taco. and thenthe Juriepafſed and found the Defendants guilty , and 
aflefled dammages, and cofts, and the Juſtices prefixed a day to the 
partie in Oftab. Mich. tunic prox, futur. corans 'Baronibus;&c, Ad 
quens diews ego prefatus Epiſe. Recordume pred. cum tots eo quod inde in difta 


Whereupon judgement was gi ven for the Plaintiflc, and a Writ of Exe 

ror brought and now Error aſhgned; That it was confefſed thatthe 

Cauſecould not betryed but at 'Darhan, as it is uſed incaſes of chal- 

lenge by the Plaintiffs to theSheriffe, ro remove itto the Coroner, But 

it was anſwered, that it was'matter of meer ſurmiſe, and therefore re- 

quired the confefſion of the Defendant. But this was a matter apparent 

to the Court, and thereforethe-Court Ex officio did award a writ we fu- y 

pre. Bur the chief Error whereupon it was infiſted, was; "That the T9 
Authority and 

intereſt in ons 


it appears by his Certificate, that he was one of the Juſtices himſelf, , + 
ſo thathecould not ſend theRecord to himſelf 3 andindeed this Certi- 
ficate varied from former Preſidents , which did neyer mention that the 
Biſhop was a Juſtice himſelf, 4 0 $f | _— 
Now thisappears to be the praQtife ever'fince the Stat. of 27.2.8. 
which took from the Biſhop, and gave to the King the making of Ju- 
Kices there, Bur yet notwithſtanding the form of the Afirtimns 18 — 
ES Bb 2 nue 
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nued totheBifhop,'that'heſheuldſend to the Tuſtices as before 3 only 
they are-now Cc ed the Kings Juſtices ” which they were not before. 
And it ſeems that the 4fietimas might well. enough, upon theStar. 27. 
 H.$.have been direRted to the: Juſtices themſelves immediate ; and yer 
_ this wayalſo may begood, becauſe the Statute: direRed_ ne alteration 
inthatpoint, andthe Preſidents have continued ; fo now it appears al- 
ſo, 'thatthe Biſhop is thefirſt man in Commiſſion with the Judges, ever 
 fince theStatute for honors fake, ſo that the ſubſtance of the certificate 
batheyer been in effe, asnowthis is; ſaving that the Biſhop hath nor 
named himſelfa Iufticeexpreſſely, as inthis he doth. _ He! : Monn- 
raguechicf Iuſtice, and. my ſelf, after hearing-of ſome arguments reſol- 
' ved, that the certificate was well enough, and that the words mandavi 
Recordum Infticiariis was not more in effet , but habui Recordune 
coram Infticiariis, which was true, And he brought the Record 
intothe:Court) holden before himſelf, and other Tuftices. And though 
che jpdcootitgs were not all ad prox.:cur.: but upon many adjourn« 
ments, it is wellenough; buttheRecord.muſt bedclivercd into the Courr 
next after itis received, and to proceed as it may; for all cannot be fi- 
niſhedatthe firſt Court, and ſo we reported to the Lord Keeper, and 
Lord Treaſurer in the Exchequer, and ſo judgement was given. 


| ME .. & 

| 187. Norris againſt Gantres. 
Orris brought a W rit upon the Statute of Huy and Cry againf{ the 
J Hundred of Gartry, and theRobery was layd as it was judged 9: 
Oftober 13. Jace.. And the Teſte of the Writ was g. Oftober 1.4. Faco; 
And after a Verdict for the Plaintiffe, ut was moved by Hervy, that the 
Wrie was not brought within the year after the Robery committed, 
which: are the very. words of the Stat. 29. E/iza. And it wasagrecd, 
that inrhecaſe of ProteRion, the 'yearſhall be counted from the day of 
In 2ccompr of *Þe Pate, Ando in a Decd inrolled; theday of the Date ſhall nor be 
2 yeare upon Counted any. part of the fix -moneths. And Tuftice FYarbarton held it 
the Statute of alſo-in this caſe. Bur Iuſtice inch and I, wereof the contrary opinion, 
> and cry, 3n caſes that depended notupon writing, dated upon time to be recko- 
R = + q ned from Acts done, as inthis cafe fromthe Robory committed , which 
encledeh._ muſt be confeſſed, was doneupon the ninth of Ofeber, 13. Iaca. and 
there cannot betwo ninth. dayes of Ofober in one year ; and he might 
have brought his ation the ſamefirft day, without doubr. And though 
it is true, that a Need may be inrolled the very day of the Date, yer 
chis is by reaſon of the intent of the Law, and not by theletter.. 1t a 
Leaſe be made from the making of the Leaſe, it rakes effe& preſently the 
fare day, whether ic be made, or no : ſo if the Bargain and Sale be 
ot dated , the fix moneths muſt be reckoned fromthe delivery. And 
aboughthe partie Robbed, deſerying of reliefand pitic ; yet againſi the 
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Hundred, it.is a very pznall Law, and ſo the Plaintiffe could-nor have: 


his Judgement. 
\ Ys 188. 'Thornox againſt 1obſon, Caſe. 


FT Hornton brought at! Action of the Caſe againſt 7obſon, atd layd' - 
| & thathewasaCarrier, and a manof honeſt fame; and the fayd' a aionfo; 
Defendant had ſayd ofhim, that he was a common Barreter. Now we common Bars 
wereof opinion, that if theſe words were ſpoken of a Juſtice of Peace,-rexr, © 
or publique Officer, or of an Attonrney,- or the like; that they would: 
bear'an Action. Af EY TEE TED. et | 
Benloes dd. [opinion del (aurt in ceft: cas Roy ſoy donne Maner, a que 
Advouſon eſt appendant, eſtrange preſent, er ſon Clerke exirper 6. mois nient- 
conuſant' al Conncell del Roy, er puisle Roy per ſes lettres Patenrs le 
IManonr one advonſon a eftrange Fincumbent de tict grant poitpreſent eſt le 
Queſt ion,er fuit tenns per Curtam que il poit car Vadvonſon fuit al dit temps 
appendant et le inheritance de ceo paſſe al grante. Car cheſeun common per/on 
fait ſeiſe d'un mannor a que V'advonſon eft appendant et eftrange preſent, 
ſole Clerke eft eins per 6. mois ore F advonſon eft appendant tangue [ auter 
ad recon. per breve de droit Padvouſon mais neſt iſint in le cas del Roy, car 
home ne poit mitter le Roy hors de poſſeſſion per preſemment ou nſurpation Vſurpation 
mais le patentee navera, Ouare Imped. del primeir diſturbance 'car uponhe 
ceo remaine a le Roy pur ceo que le Roy nad donne ceoefteant en Accon, þ now *'"g, yerthe 
que il fair aſcun mention de ceo eo ſon grant, Et fuit agreequele parentee. = Loa the 
averd leprochein Avoydance et un Quare Imped. ferra ſoit title per le'dar- Fo 
raine preſentment de Roy ſans faire mention de preſentment del eftrange. 


139. Commendam Caſe, W Mien FTOOrY 


1ohn Colt and Glover, againſt rhe Biſhop of Coventry and; [lhe bt: 4 


"Lichfield. 


Ohon Colt of Wilmer, and Glover, bring a Quare Impedit, againſt 

Richard Biſhop of (oventry and Lichfield , of a Preſentation 
of the Church of Clifton Camwvil ; and declared that one GombiideE-' 
ſquier, was ſeized of the Mannor of Clifton Camuill and Hampton, with 
the appurtenances ; to'which th'Advouſon did belong, and died ſeized, 
and it deſcerided unto Elizabeth and [ſabel his Daughters and Heirs, 
aud bringeth the Mannor and Advoufonto Herfeyand Mole, by whom 
the'next avoydance, 4. £.6. wasgrantedro 3, And'then that whole 
avoydancecame to one of thoſe three, ſcil. to Ieffrey Wakkgnden, And 
theathe Church avoyded by the death of FHamphrey Standley Incum- 
bent. And fo /effery Walkenden was admitted, initiruted, and indu- 
Qed, and. then bringeth down the whole Mannor and Adyouſon te 
| b 3 Waltey 


- Grantor. 
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Waker Weringhan. ce. And Wevinghaw entered intothe whole Mane 
nor; cam pertinentiis ad quod, & c, and now was ſeizedin gayle, and fa 
ſcized poſtes ſcil. 11. 1as. made a grant of the next ayoydance unte 
Colt and Glover the Plaintiffes ; and then the Church avoyded by the 
death of William Watkenden the Incumbent ;z and fo it belongeth to the 
Plaintiffes ro preſent, and avecrrs the life of alter Weringhans the: 
The Defendanc by proteftation denied all the conveyance of the Ad- 
vouſon, and the fi: grant of the avoydavceby Herſoy and Afoyleand 
the avoydanceby the death of | Seaxley the Incumbent, and; the py 
tation of William Walkenden, and that he was admitted, inftituced, 
and indudted accordingly; And then he pleaded tothe Stat. of 2x. H.g. 
of pluralities ; and- that Clifton Camvil/ was 2 Benifice of T7{vefox in 
the County of Ngrvhampron, and was therein admitted, igftituted, and 
induced.:: And: {of lifres (ampill became voyd, and remained 28. 
moneths, and © it accrewed to: the Queen. by laps to preſent, andthen 
the Queen died, and: ſoit doth belong to the King to preſent, and then 
pleadcrh the Seatuteof 25.7.8. of diſpenſation to the Archbiſhop of 
Canterburie, and inthe Vacation tothe Guardian of the Spiritualties; 
and then plcadeth that in November 160g, theDean and Chapter of 
erbary being yoyd after the examinations, andthe faid Biſbop then _ 
of Rechefter,and noweleR of Coventry and Lichfield,accepting the Let 
ters Patents of diſpenſation, the petition of the Defendant then being 
Biſhopof Rechefter, and ele&t Biſhop of Coventry was inſufficient; and 
thathe held the Refforre of Sexth. fleet in Kent in Commerndam with his 
Biſhoprick of Rechefter, ' And therefore to provide for a Biſhops Rate, 
and that it ſhould not be vilified, did grant, inter alia, wt Reftoriam de 
Sonth-fieet, mc non nnurs aliud vel plurs,(wrata, vel non Curata,Beneficia 
Ecclefie infra Regnum eAvglie, cujuſdam nominis, qualitatis, aut dignita- 
tis in Commendan itidems obtinere, arceptare, et recipere; ac propra ſus 
eAuthoritati capere, et apprehendere ; ac realem, altualem, & Corporalem 
poſſeſſionem ejuſdem, ab[g, Inſtitatione, Collatione, Induttione, vel alia qua= 
z Qaris Solentiit ate intrare, ac ownes Decimas, ac proficua, quam din vi= 
wverit,& difbe Epiſcepatui Coventry & Lichfieldpreeſſet,iu (, ommendam te= 
nere, poſſidere, & habere, & tin ſuos proprios uſus, & ntilitatem convertere; 
ac de ciſdem omuibus, & fiugulis integre, ac pro ſuo Arbitris, libere @& li- 
bito diſpovere poſſit, in tam amplis modo & forma, & effetu, acfi Epiſco- 
patum nox fuiſſet afſequrtns, acſi eundens tit ulun Canonicum legitims diſ- 
penſatione poſſideret, ac in eiſdem debitam & perſonariam Reſidentians fas 
ceret ; Ac ficut weri Reflores & Incumbentes corvertere poſſint licet, no 
fecerint Refidentiams, And then fol, 66. grants him likepower, pro ar- 
bitrioſuo, to refign and change, and others in their places proprid ſus 
Anuthoritate gapere, & apprehendere, ws ſupra. And then difpenſeth 
with zo» Reſidence, that hc ſhould notby avy means be compelleduncs 
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; imravit ; atg, ear ſemper poſtea hucnſt,in Commendan habxit, & haber, 

| pk hoc qued prediia Eccleſia de { lifron,&c. vacauit per mortem preditts 
| Guliel. Walkenden pront,&'c. wade perit jndicings, & c. 

] Then the Averments ih the ſecond, thathe remaines Biſhop of C9- 
; wertry and Lechfittds That he had no other Benefice with Cure at the 
1 time ofzhe Difpenſation, but Soxrhflret, That Chftor is a Benefice with 
q - Cure, andthat the Church is not defrauded of her dues, ſpeaking no- 
1 thing of Soxrhflext, to which the Proviſion alfo of the Cure did ex- 


tend, 
That he never had more Benefices than two. with Cure, fince his dif< 


penſation; That allthe yearly value of all his Benefices qwz jan retines 
(Note, he ſayes not, or ever had ;: ſo the condition might be broke be. 
| fore) exceeds not 200, Marks, The 
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:Alfo that ſuch Diſpenfations were not had at Rowe for Bilhops, King 
Henry the Eights SubjeRts, beforethat AR: Prayes Oyer of the Di 
penſation, Confirmation, and Preſentation ſo called. NN 
_- Andthen'Demurres pront modo & forma. oo 
 Therewas never "7: in Lay paſſed-upon this kindeof Con- 
mendam, though it hath: heretofore received ſome onſet ; and therefore 
it Rood withche graviry.of the Court of Common-Pleas to adjourn it 
to the- Exchequer, as tothe. generall, counſell of Law, to receive there 
a definitiveſentence. . Ten Judges havealready: delivered-their opinions 
what judgement they would adviſe to be. gives inthe-Common.Pleas 
upon this caſe, : Of which ten, twa, that is to ſay:Barons bave holden 
in the Commendam to be good in Law , andthatthe Commendatoriecs 
Plea is good. Andofthe ſame opinion was ©Momtegne the Chief-Ju- 
ſice, thatthe Commendam was good, notwithſtanding the exception; 
And that therefore judgement ought to be gon for. him, that is for the 
Defendant, Twoothers, that is. Juſtice Doderidge, and Winch were 
of opinion that judgement ought te be given, neither for the Plaintiffe, 
nor for the Defendant, but Pr the King ; andthey conceive that the 
Commendam is voydin. Law, The other five had alſo commended the 
Commendam; but they haveconcluded that judgement ought to be gi- 
ven forthe Plaintiffe. - | F & 

Now to the Caſe, which I divide into. four main points; ' whereof 
three are between the Plaintiffe and Defendant. And the foutth is be- 
tween the King, and both parties, Plaintiffe and Defendant. N 

The firſt queſtion is, whether the Commendan be good in T aw up- 
on the Statute of 25.H.8. cap.'2 1. by which Statute it muft Rand or 
fall, being grounded upon it, and madein this form ; that isto ſay, ei- 
ther by = + Archbiſhop of Canterbury, or in Vacation by Dear'and 
Chapter as thisis, with the Kings ordinary confirmation approved by 
that AQ. And I hold thas.this Commendans thus confirmed, is yoyd 
in Law. 

The ſecond is, whether the ſeveral anddiftin& Acts of the King by his 
ſecond Letters Patents (there called his Preſentation)being morethan is 
required by the ſayd A of :5.H.$. upon conſideration of all the parts 
ofit, do amountto an immediate Commendam made by the King him- 
ſelf; or do fo depend upon the former Commendam of the Deane and 
Chapter; as if thatfall, this muſt falltoo. And inthis I hold ic is no ' 
primarie or ſubſtantiall grant; bur isin it ſelf and the Kings intention 
dependant upon the\qther, that it muſt ſtand or fall with it. 

Thethird Thethird queſtion is, whether this Cammendatory be ſuch a poſſeſsion 

main points of the Benefice, as may by the Statute of 25.E.3. cap.7, Or by the 
Common-Law,interplead with the Patron Plaimiffe in the Quare /m- 
pedir. Tothis 1hold him not inabled. | 


The firſt main 
queſtion. 


Theſecond 
main points 


The 
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The fourth imdin queſtionis, whetherupot this whole Record judges.  —& 
ment ought tobe given, neitherifor cheDlotneiffe, nor Defendant, which. The fourth | - + 
hath confeſſed the lapſe of the Church, and the title of the Ring, asthe” oe” 
Defendants Plea imports,” Arid in this Hhold; thatuponthewholemat= - = 
ter there is no warrant/in'Law pi 1 judgement, or award a writ'to- 
the Biſhop forthe King, in this Leaſe. +2 1 it hes [pen He | : 

- Thereisa fife-point in this Caſe meets with a mans imaginatien 7 3 
that is, how it ftands with the Kings lapſe, ill being true, a$is pleaded ;. = 
that is, whether it remain ſtill ſs ro the King, as be may preſentanew's | ; 

asitis aid, Thathe hath preſence overall thenew Biſhop of C overrry* 
and Ziehfield, whois inftirnted and indudted upon it.! Andi whether* 
the ſame Biſhop ſhall nor retain the Benefice,' notwithſtanding judge- 
ment ſhould be given for the Plainciffe,, : and a wtir.awarded tothe Bi-- 
ſhop for him. | Tt rea 33HG 

- Butrhis queſtions Rands no way in'ju AC now ,. abd what' is- 
worſe, Imay come in judgemenefor my elf, and-brechren hereafter ; 
and therefore I will not prejudice any thing, bur reſerve my opinion to- 
the due time, and ſo procced torhe Caſeupon this Record, © 

Before I enter into the main of the Cafe, mariamoinmm mean, 1 will 
fence outthe way, ne queſtiones alkene, left firange queſtions break” intos 
my Arguments. Therfore I tate rhe queſtion ſfingle,that wemayreaſon- 

ad idems certainly, for waltiplex tifinttis paritconfu/ionem, and Ropati-' 
ons, Queſtions, and Poſitions debent efſe ſrplices, Therefore 1 will ex«- - 
clude variety either in matter, or nomination. | 423 7 
_ And firſt Þdeclare'thar the Kings inmmediate perſonall ordinary in-- Th 
herenr power, which he exccittes, or may execute Amthoritate fſuprima 
Eccleſia,as King ahd Governour of the Charch of England, which is 
oneof thoſe flowers, que facinnt { oranam, which makes his Royal Crown 
2 Diadem 1+ force and vertue , isnor {as I ſhall hereafter ſhew) the 
ueftion in this Caſe. But 'the queſtion is only of the power givento 

the Archbiſhop, or Dean and Chapter by the Statuite, and by thetrue- 

meaning of it, concerning faculties and diſpenfations, which 1 call Aw-- 

thoritatem ordinariamlimitatan & deligatam. | 

Secondly, we haye nothing todo with a Commendans retinere , which AY 

indeedis no ( on:mendam, though it be ſo commonly. called ; but is a: 

faeultic of Retention and Continuationof a Benefice in the fame perſon 

whercin it wes, notwithſtanding ſomething interviewing, as a Biſhop- 

rick, or the likez which without ſuch a facultie could ayoydit.. So a 

Commenaan it is not, for my own Benefice cannot becommended unto 

me; Thereforeno argument taken from aHowance of the Commendans- 

ſo _ of that kinde, /#/. to retain , .cay warrant this we haye in. 

hand. : . | 

A third obſervation which amounteth to an exclufion alfo is, that the- 3; 

Commendam which we have in hand, .is not Commandaperperua (which 
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r abolute) which | 


- 


this is not} bur long as he ſhall liye and remain alſo Biſhop of C#-- 


ventrieand Lichfield. | LY W: | 
So then our'fingle queſtion fingled, or tated, is, whether a Conmen-. 
da of the Tenour and forme*thar this is, having the clauſes that this; 
hath , and wanting ſome others which this wants, as they appear in; 
the Record, ' And ſo Iſhall obſerye and enforce, after diſtintly in my 


' Argument, tharGrants made by an Archbiſhop of Canterbury,or Dean: . 


and Chapter, withthe Kings ortlinarie Confirmation, according to the. 
Statute to a Biſhop, to take Benefices.de nove, to the valew of two hun- : 
dered Marks in the Tax of the Exchequer, with Cure,or withour, or to. 
hold them and their fruits for thetime limited,more thanfor fix moneths, 
or leſſe than for life, be warranted by. Stat. of 25. H.8. and the true 
ennath.. © © -. | 

gi wdeons arcof three degrees, one ſemeſtris, another perpetual], 
vel od vitem. Athird, intermedin baud. dinturna, ſed limitata, which is 
called ſometime temporaria, or temporalis, or ad certum temporis ſpatium 
limitata, as ſhall appear inthe Canons after, __ - _. ; 
' The (ommenda ſemeſtris grew out of a materiall equitic, that in the 
time of thePatrons reſpite given tohim to proſecute, the Churchcould 
not be without a Provinciall-Paſtor, with a Law of neceſsitic agreeable. 
tothe law ofnature. And this might with theſawe reaſotrbe continued 


- with the Revenaues, ſo long as the Patrons reſpit laſted, as to fix Mo- 


neths after notice, in this caſe or the like. But after the lapſe jultly.cured 
the (ommendars istoceaſe ; for the Ordinary may Collate; for natura 
appetit perfelluns Bonum; et neceſſarium extrazerminum neceſſtatis non eſt 
Bonmw. 18, Ed. 3.21.0 1. Hen. 7,21. the Biſhop may” ſequeſter ifthe 
Kiog preſent not : andi2. He. 8.8. by Pollard the Biſhop muſt ſee the 
Curcſeryed, if the Parſon fayle, at his ewn coſts. And Lindwoodde jure- 
jurand. cap, Preibit. verbum oblationis. If a Biſhop celebrate Divine 
Service in any Pariſh of hisDioceſle, hee may require the Offering of 
that day, And upon theſame reaſon, if the Executors, being called by 
the Ordinary, willnort prove-theWill, the Ordinary may commit the 
Adwmiiniſtration till he do it 4. H.7J.17. 10» H, 7.18. and 7-E.4.12- 
Letter as (olhgend. 

- Now out of the Canon Law of Decretals, concerning Commendanss 
of all ſorts, Concilium Calcedonenſe ſub Leone, Anno 5 1, Cap. Io. Sta- 
tuit (lericum in duarum Civitatum Eccleſfris, eodems tempore conſcribs non 
oportere. Cauſa 8 ' . queſtio 1 . in principiocap. Cleric, | 

Synodus 7.cap. 15. Anno 783. ſub eAndriano in Concilis Nicens, 
ſecundum eandem queſionem, 1. inprincipio cap. Clericum prohibet in dua- 
bus Eccleſits aliquem Commorari, negotiations enim eft, & turpss lucri, & 
ab Eccleſfiaſtica conſuetudine penitus alienuns, Andivimus enim ex ipſ4 
Dominica voce, quod nemo. poteſt duobus Domints ſervire, & hos quidems, 

in 
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>  Hobarts Reports. % 
.in und Civitate. Ceterum in villss que foru ſunt, propter inopian hominum 
- indulgeatur :Leo quarts Anno 487.canſe 21.queſtio 1.cap. Our plares ſeri. 
_ bit, Qui plures Eccleſias retinet, unam quidem per titulum, aliam vers ſub 
mmevdatione tenere deber, Et per gloſſam; de ( ommenda non oft Pralatus; 
. fed potins Procurator ;" & qui Commendavit revocare poieft: quando wnlt. 

Note, that this makes Tirulum, &: Commendam, membra dividentia, 
and was but anevafion out of that good Law ; except it betaken of the 
Semeſtris. | Th SAS 4 * 

Gregorins 9, eAnne 1227. Nullus poterit plures Ecclefias parochiales 
rb. ſp _ pendeat ex altera;: vel wnam intitulatany,” alteram vero 
commendatan habnerit, Dwd, 5 4.de Eccleſ. Ag. membra dividentia, 

Gregorns 10.in Concilio Lagdunenſi generali eAnno'1273.(marke- 
how late it continues) Nemo deimceps parochialem Ecclefiam alicui, niſin 

tate legitima Sacerdos conftituatur, Commendare preſumat; nec talis eti- 
am nife unam, & hoc evidente neceſtitate, vel mulitate ipfins Eccleſiee ſun- 
demte. Hujuſmodi autem ( ommenda, nt permtitur, rite fafta declaravi- 
mrs ultra ſenteſtris temporis ſpacium non durare ; ſtatuentes, quicquid ſecus 
cum Ecclefiis parochialibus attum fueris efſe iritum, ipſoIure Lap, Nem, 
x 5.de eleftione, inſexto, Notethat this is the laſt, cither generallCoun- 
cell, or Popes Decree orDecrerall; which gives to-Commendams. 

In the gloſſe uponthis itis ſayd, That the-conſent of the Patron, & 
omminm qui ledi poſſunt, muſt behad, and that he is not Prelate, bur 
Procurator Advou. & haket titnlnms Canonicuns. It doth not make frme 
Hu ſub, but ad providendum fibi & Miniſtris, & you ſupereſt in. utili- 
tzatems Eceleſie non obl:gat.. Dum Papam cam ſcipfe obligare nonpoſſit ; 1deo 
Papa poteſt in perpetuum commendare, I finde not this part to. be the 
Popes power, | W's 52 

Clement 5. Extravag: (ow. lib. 3. tit. de Prebendis & dignitatibins 
lib, 2. ex certa ſcientia ex nunc. revocamus Conceſſiones, & permiſſiones 
per nos. fattas, per quas Epiſcopatus, Eccieſias, & Monaſteria , ſub ( on 
menda wel Cuſtadia., Semuarie vel guardie aut adminiſtrations titnls, 
vel nomine duxmmus perpetuo , ad vitam, ſeu ad certum temorts ſpacium. - 
committend. Profpeximmu enim demum indebite conſtitutionis, equitudi- 
nis, & a negotiorum diſcuſſione ſemot. 1, Quod Eccleſarum earundens 
cura negligitur.'2. Bona & jura diſſipamtur. 3. SubjeFts perſonis, & po=- 
pulis fpiritualiter, & temporaliter injuriatur.cedere ad perfettionems _ 

C onfſtitutio Orhoboni, Anno 1248, De Commendis Eccleſiarum. Sane 
inter. adinventiones corum, quifraudes comra ſuas avimas moliuntur, hanc 
maxime comperimus Divini & humani Juris preſiaia confundentem, quod 
cum una Eccleſia uniu debeat eſſe Reftoris, ficut ratio dittast, & multipli- 
cis Iuris Statuta declerant: Quidamn tamen rationts expertes, vel Juris 


 regulas contemnentes, dum ad plurium Eccleſiarum oocupationem velamen. 


alind non-habentes , quog, todo ditari feſtinent, vacantes fibi Eccleſias. 
cammengaari procurant, ampletlentes Inris verba, non ſenſuns, quod atis 
Cs2. quanda 
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| Hobarts Reports, | 
quando permittic wan haberi Eccleſianm imtirulatam, & alteram commen.- 
datam : | Et cum juxta ſarum intelleftum propter neceſttatem, vel atili- 
tarem vacantis Eccleſie, jus commendationis, non tam praceptorie quam per- 
miſcrus fuerit introdutinm, wniverſas Eccleſiarum commendationes hacte- 
pr a et: fattas ( niſs ex evidenti militate nnins tantum Eccleſia 
commendatio fatta ſit) penitus revecamns, 

. Fohamzes de eAnthona upon this Canon decir, Ouod commendare, idens 
eſt quod deponere, ſeu cuſtodie committere. Et dicuntomnes, quod non eft 
Prelatus, ſed Procurator, "Habet tamen legitimam adminiſtrationem ad 
Colligend. &. providend. AMiniſtris;: ea vero. que ſuper/un ad militatens 
Eccleſia comvertend. Er conſenſiu dd foidins OMNes, quod 


_ſatts obſervant Prelati; quedalias, quan preſentalcs per patronos non fa. 


Cciuent Commendas. | 
Et Conftitutio Guillelmi Lyndwood de Prebendis limit. Commend ans 


ad. Confticnrienens Gregorianar. Lugdunenſem, ſupra. | Which was'the 


'» Gregorina ſecundus Epiſt, 1 3. ad Anglunm Epiſcopum ſeribit, qui antea 
fundorum erat Epiſcopme, cum ea Civitas cum hoſtibus efſſet vaſtata, 


 Torronins enm conftituit ſacerdotem, fic tamen us fandendis Eccleſiis ibs 
Tara poteſtatemve nullo modo ſubtraheret, caſa 21. Queſtio 4, . cap. ulr. 
& penult, Gregorize Luſitania Eccleſia captivat ipfum Tohannem (ardina- 
lem, in Sillat. : cclefia, conſtituit Sacerdotem, cum Paſtor Curam guber- 
nat, ita tamen ut fs Luſtar abhoſtibus liberari contigerit, ad enm rezer- 
teret, Unde Gloſſa facit queſtionem, ſi inſtitutio poſrit efſe ſub conditio- 
nem, & diſputatur varie fic tamen ut Papa hoc concedere pmtat : Canſa 7. 
weft, x. | YN | | 
Rebuſfus de Commendis dicit, quod Papa in Commendis opponens hanc 
Clauſanlam, quod licet de fruttibus diſponere, ut tamen Patronus lucretur 
fruttns, nec tenetur rationen reddere quemadmodum, fi haberet Titulum. 
Et quamvis Commenda non poteſt permmari cum tituls, tamen in Francia 
obſervamuns conrarinm, quia reputamiu Commendam verum titulum, & 


fic permntari poſsit. 


Commendaa ad vitamalicujus fatta, frve ad Eccleſia, frue perſone mili- 
tatem, non poteſt ſine canſarevocari, ſicut nec cellatio fatto intitulum. 

Ex Rebuffas de prox. Beneficiorum fol.135, Per mortem Commenantoris 
perpetuo Beneficium vacat non ut panus, & hac eft praxis in Francia, 
Conmenda perperna perpmtari poteft cum titulo, quod ſape vidiin Francia, 
& confert, locat, & omnia facit ficmt habens titnlum; © Commenaa 
perpetua non poteſt revocari. 

Ez Homes in Regula de triennali poſſeſſore dicit de titulo, quod perpetun 
(emmenda eft ampliſſima diſpoſitio: Et eſt verus & legitimms titulus, cu 
jus ſigna ſunt perpetuitas © fruttuum diſpoſitis ; que duo concurrunt inper- 
petua Commenda, Et poteſt locare omnia bona Eccleſia, & talis Commenda 
poreft permutari, &'c. Et eſt inſtar Collationis, & Reſervatio Pape vacat 

- per 
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So much'of Commendmr out of the CanonLaw. Yet we riot 2 
ceedrothe Argument of this particularcaſe, T will fay ſomething of the 
power of diſpenſing in generall. BR pe Eon ttt 

And firft | ſhoukdclear, That though rhis' Statute ayes that all the 
Diſpenſarions.&c. ſhould be granted in manner and form following, 
and nototherwiſe 3 and yet the King is notthereby reſtrained, but his 

wer remains full and perfeR as before, and he may Rill grant chem 


_ Þo and 
as King ; fot all Acts of Juſtice and Graceflowftom him, as'4. E/ie, 


Dyer 211. The Commiſsion 'of tryall of Piracie upon rhe Statuce of 
28.H$, cap.13, is good, though the Chancellor do not nominate the 
Commiſioners, as that Statute appoints; and yet it iS a new Law, and 
Ach, 5.,and 6.Eliz, Dyer 225. The Queen made Sheriffes without 
the Judges, notwithſtanding rhe Statute of 9. liz, , And Afeh, r2. 
and 14: Eh. rv.303. The Office of Alnage by the Queen, wichout 
theBifl of the Treafurer, it is good with a Non obſtarre againft the Star. 
of 31.H 6. rap, 6. forthis Stac. andthe like were made to put things 
in ordmary form, andto caſe the Soyeraign of labour, butnotto des 
ptive himof power. ied '- 

Next,itis certaineandrleare, that whatſoever the Pope did in this 
Kingdome, even then when he was in the greateſt higth and Rrengrh , 
when indeed he was Demon meridianns, was of no better force in righe 
and juſtice, then at firſt when he was butfimple Biſhop of Rowe; tor 
whatfocyer he did, wasrorem.nop jndice, and fo jus ron habents tute non 
paretur. And this is clearly declared by the Statute of 28. H. 8. cap. 16. 
ſe. prima &c. 

" Bur where it hath been inferred, that wharſveyer the Pope did de fu- 
fo, or uſed todo , the ſame ſhould be by this AR of #. 8, allowed by 
the Archbiſhop, and no reſtraint to be underſtood upon this Seatute, ro 
ſuch'AQs as the Pope did lawfully ; for, that, they ſay, were to fruſtrate 
the whole AR, becauſe he did nothing lawfully. This muſt rceive 2 
more perfe& expoſition ; for we muſt nor leave it upon the will and 
lawleſſe power of fo vaft a confiruftion. Quo jure, Qua injuria? Nei- 
ther werethe Popes Acts of all ſorrts<qually allowed, or difallowed ; as 
appears clearly by this AR SefZ. r. it felf, which contains beth the 
el and uſe it ſelf, under theſe words ; That he claimed all power to - 
diſpenſe with all humane Lawes of all Realms, ih al cauſes which he cal. 
led ſpiriruall, And the ſame Statute fayes there, and Se&. 3. Thar it 
hath been ſo uſed and praRtiſed by many years , by the ſufferanceof the 
King and his Progenitors- The truth whereof appears by the Statute of 
25.E. 3. and 3o.E x. recitedin it, and this Statute 25. H: 8, Set. 5. 
where it gives ſtrength to the Att of the Archbiſhop bindes upon this ; 
Thar they ſhould beof the ſame force that they ſhould have been, ifthey 
had been obtained wittrall things requifite of the See of Kowe., - And 
Ce 3 Sett, 20s 
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_  Hobarts Reports.” | TT 
Seb. 20. ſavingthe Popes Diſpenſation then ih force, gives them. ho.- 
ther forcethan they had before the AR ; which ſhould make thewhole 
Law eluſorie, if noching were lawfull accordingto the ſuppoſitionand 
jatentionof chat Lay. | OE: TY 
Sothis Antimonie is to be reconciled fadere diſtinfionts,thus:There is 
Veritas vera, pura & reals, which is the primitive and very cruth which 
anſwers the meer Right :- And there is veritas veriSmilis, putative, pra- 
Hlica, ſuppeſtiva, ex conceſſis ; Asforexample, If the fappofiticiousChila 
be once acknowledged for the Child by him whom it concerns, the 
conſequences-which ſhall follow of it axe as certain ex hypotheſi, ex 
conceſſis, as if he were the true Child indeed. And therfore petitio prir- 
cipit, if itbe begotten, is Elexchorum fortiſſimus; So was it intheſetimes, 
when'by the ſufferance and ignorance of times, the Pope had gained the 
opinion of ſupream head of the Church, And ſo Haxke 11. H. 4. 34. 


fayes, Pape omnia poteſt ; & Hillar there acknowledgeth him Ham & 


Lrand Soveraign from whom all Eccleſiaſticall perſons havetheir pow- 
er, and 7 hirming calls him Apoſile. It falls by conſequence upon a falſe 
ground, that his Ecclefiaſticall .A&s muſt be allowed'lawfull. And 
upon the clearing of the Kings Supremacic,when the clouds of ignorance 
were diſperſed, the conſequence of his authoritie was as clearly declared 
25eH1.8.cap.21.ſet.2. And yet alwaiesthe Crown kept a poſſeſſion of 
hs reall power of diſpenſation in ſpiritnalibus 13. H.4. 6. toretain Be- 
nefice with' Biſhoprick, and 11, H. 7. 12. double Benefices; and fo 


i.cameto this, that ( ommunis Error fait quaſs jus.; ſothen it.aroſe from _ 
theerror of fufferance of State, ' and of Courts of Juſtice both, for res 
Judicata pro veritate habetar, though it be not ſo indeed, And therefore - 


but in one caſe let me ſhew you the Act of the Court of Juſtice, concur- 
ring toallow an Act concerning the ſpiritualry done by the Pope, when 
t again 

the Biſhop of. Sarum, and layd. far his title, that the faid Biſhop being 
Prebendarie therof before hewas Biſhop, the Biſhoprick avoyded, and 
ſo.the Temforalities being in the Kings hands, the Defendant being 


' Prebendarie, was made Biſhop, and ſothe Prebend avoyded, and be- 


lenged tothe King to Preſent. The Defendant pleaded in Bar, that the 
Pope having reſerved this Bjſhoprick to his Collation, gave it to the 
Nefendant ;. whereupon the King reciting the Popes gift dd. him: his 
Temporalties, after which he was conſecrated , which Confecration 
made the ayoydance. of his Prebend.; At which time the Termporalties 
were out of the Kings. hand, and in his hand ; whereupon. it was ad 
judged, that the gift of the Prebend did belong tothe Biſhop, and nor 
tothe King, | | 
Whercof note, That though the King might bave given this Biſhop- 
rick, by force of the Stat. 25.E... by reaſon of the Popes ſayd uſurpa= 
tign upon theDean and Chapters EleCtion, and alſo in default of Elez 


Ction 3. 
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_  Hoharts Reports, gr, 
Qiob, . and by-condition; whereby they held the righe'6f.;Ble&ion 
by the gift:of the Crown, as theſame Stat. 25, E. 3. alſo fayes; "yet 
that being not done, which was the temporall pars ; -you-ſeethathe'was 


| bothby allowance of the King, and judgementifthe- Courttholden a 


Biſhop ele, de faTo; by the authority/only;*or elſe rhe livery 
ofthe Temporaltiestohim had bern unech{wORk ; | Li #622 TO. 

| Yet even in thoſetimes the King was notexcluded, but flillacknows 
ledged to have power of diſpenſation. and other Ecclefiafticall' Acts; 
And therefore atthe firſt did give Biſhoppricks and Abbeys, and after 
granted the EleRion to the Deane and” Chapters and Covents, 6. E.z. 
11-14. H.4.6.and mightgrant diſpenſation to a Biſhop Ele, to re- 
taine a Benefice, i 1. H,4.6.and to taketwo Benefices,and to a Baſtard 


' tobePrie(t, xr. H, 7. 12- So now we muſt agree that the Archbiſhop - 
cannot doe all thiogs that the Pope did de fatto, for he made Proyifions 


upon all Churchmens Benefices, as appeares bythe ſtatute of 25.E. 3. 
but thoſe the Lawes, and Courts.did till pronounce ts beeunjuſt and 
injurious. Bur the ſtature is to be underſtood of thoſe things that the 
Pope-was by the erronjous opinion of char time n '/9 to doe law-- 
fully in meer Spiritualls. And indeed a man may well fay,vox concefſit of 


that which a man hath no power to grant, aſwell as if he made nogrant. 


Now then the Archbiſhop is reſtrained to thoſe Acts onely that he Gabe 
| | © © Archbiſhopi 

But now I proceed to affirme, that the Archbiſhop is reſtrained by elaine 

the fatute it ſelfe in foure mayne heads and Caſes which were ac- from Diſpen- 


counted, ſpirituall, and put in diſpenſation eyery day by the Pope. ſation. 


Pope did quaſi Imre, that is infprritualibus one 


And thefirſt isin /e# 3 & 12. That — be repugnant to the 
Law of Almighty God, neither for King, nor for ſubje&, So no ad- 
vantage for prohibited marriages, as Tavfield Lord chicfe Baton 
thought. | 
Secondly; xhat nothing be againſt the Stat, of 21.2.8. againſt plu- 
ralitie of Benefices.. w/o 
| That nothing be done againſt the Kings Prerogative Lawes and Sta , 
tutes of the Realm in generall ; which is not inthe Statiite zotrdems wer 
bis asthe two other caſes were, but inferred plainly upon the diſpoſi- 
tion of thoſe Lawes, and upon this Law it ſelfe. For this Stat. ſe&#.21. 
bariiſheth all Licenſes made at, &c. contrary to the Proviſions of the 
Lawes and Statutes of the Realm, having in the /z&. 20. next before 
eltabliſhed Licenſes and Diſpenſations from Rome thertin'being, gene- 
rally ;. which ſhewes and makes the plain diſtinRion: That the King 
never befote, nor cyer after this. Stacute, meant to allow Diſpenſations 
againſt the Common-Lawes, howſoever the Pope had praRtiſed fuch 
ſometimes, - For theDiſpenſations of thoſetimes, Iobſeryethe Star.2 5. 
H, $.cap. 14.ſet.1. which enyeighs againſt the proceedings incaſe of 
Herefic, by the Popes Canons, which are repugnant and contrary w 
| c 
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the Statuse 25, t. 8. £4p.1 g-/eft, 3. which baniſhcth all Canons pre« 
. . Fourthly, he is reſtrained ſe#..3.in Pleas to caſes, and marters 
that ſhall be convenient and neceſiatie-npoit examination of the cauſes 
and qualities of the perſons; and /et#; 12. fpeaketh of a remedie, 
where the: Archbiſhop ſhall refuſe to gram Diſpenſiations. Byrhe au. 
thotitie of that AR, it is limited to ſuch perſons.as eught of 2 good, 
juſt, and reaſonablecauſeto havethe ſame ; wherein you ſhall ſee thar 
I oxean nor anxthing ſhall be c3aminedthat is committed. in theirexa- 
minations by that Law;: AsiI hall hereafier fhew- when I ſhall have 
occafion to _ of that purpoſe. So I. hold, that an Archbifhop: 
cannace licenſe' 2 marriage within the degrees prohibited , as being 
againkt the Law of God. Aud yet the Pope did, © and dot 
i at this day: elſewhere, | E hoſd- likewiſe, that be cannoc diſpenſe 
in ome caſes] mixt: againſt ; the Law of God, and the Eawes of 
this Realm alſo ;. as ro chipente with an Alien that neither ſpeaks nor 
underſtands Englith, to have a Beneftce there, which yet was practiſed: 
withrthe Pope, as appears by the Seatute of (arliie 30. E. 3. recited in 
the Statute of Proviſces 25... E.3. which declaims againſt che Popefor 
giving ſpisituell-promotions to his Cardinalls, Italians, or the like ; 
which neither did dwell, nor might dwell here: whereas it is of the 
ſame eſſence of a Paſtor to be edncaras, to teach the people in their own 
language, Co,x1.,14- and ought alſo ro be Hoſpitalis, and to theſgid 
Statuteof Carlile fairh, That the Prelacie and Churchmen of England 
were founded, to inform the people inthe Law of God, andto keep 
Hop italitie, and do Alms, and other works of Charity in the places 
wherethe Churchesare founded. | PT Pp 

I hold likewiſe, thatthe Archbiſhop could not by the meaning of 
this Law , appropriate a Benefice with Cure.zo a Nunnerie, between 
25. H.8. and the difſolutions of Monaſteries, though the Popes made 
many defafo; for a woman cannot be a Paſtor by the: Law of God, 
1 7Tive,2.11, 12, And Dyer in Grimaors Caſe fayes well, that it 
Was a nag abominable, I ſay more,that it wasagainft the Law ofthe 
Realm; for Beneficinm non datur niſi propter officinm, and it is no reply 
that the Cure may be ſerved by the Curatec for them: For the queſtion 
is not, how they can make a Curate, but how themſelves are capable : 
and therefore in 5.E., 3.4. Crook Patents 108. 9, £.,4.6.@ 4,& 5, 
Ph,& Mar. Dyer 150. If an Office of learning be given to a man 
utterly inſufficient, ir is utterly voyd ; and though it be to hims and his 
afſfigns,. or to be executed by. his ſufficient Deputie ,. it mends not rhe 
caſe; but it muſt radically veſt in the firſt Grantee, before it can go in 
title of Procuration, or Deputation toany other, _ . 


Now it is well ſayd in Grinmdons Caſe, that preper and operative 


words, 


PreroguiveRoyall,and Lewes and Statutes of this Realm, And 
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were expreſlely againſt the Law of God : Yet the diſtintion of 


_ &c. isdiverſly.in divers Churches , and the State or Title which he 
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diſſ-iſin de fatto, butnolicenſe cat makeit lawful, i» +1 27: 6 owl 
Bur all theſeenormities in the time of the Popes tranſcendent and/un- 


lawes of 1taly, or. France, but by the Lawes of England, either Com- : 


And firſt becauſethe Lawes of the Realm admit nothing againſt the This Commun 
Law of God, I quitthis Commends, that Ido not condemne it for any demnora- - 
contrariety tothe Lawof God ; for though it be de jure Divino, Thar grin e Lig 
Chriſtian people be provided of Chriſtian' offices and 'duties-;./ as * OO? 
for Teaching, Adminiſtration of the Sacraments and thelike, and of 
Paſtors for that purpoſe ; and therefore to debar them wholly of it, 


Pariſhes, and the form of furniſhing every Pariſh Church with his 
proper Curate, ReQor, or Paſtor, by way of Preſcacation, inſtitution, 


hath, or oughtto have in his Church or Benefice, is not a pofitive Law 
of Ged in point of circumſtance. And we know well thatthe Primitive 
Church in her greateſt puritie, were but yoluntary Congregations of 
Beleevers, ſubmitting themſelves ro the Apoſiles, and after to other Pa- 
ſtors, to whom they did minifter of their Temporals, as God did move 
them. So as Eccleſiaſticus cap. 17.17. ſayes, God appointed a Ruler 
oyer eyery people, when he diyided _ oycr the whole _ 
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And therefore if a p will well refuſe all government, it were a+ 
gainſ} the Law of God ; and if aPopular State will recervea Monarch, 
But now to cometothe main z 1hold this Commendow to be voyd in 
This Commen. Law, becauſe it is Contrariane, Repugnant, and Perogatorie to the = 
dam voyd, {or T,awes of the Realm, andthe ne af ikny for ſeven faults ,or 
ſcven faults, Reaſons. | Ts s 
. | Thefirſt is, thatpower is given by.this Commende to the Bi De- 
TO Fendant, propria Aathoritate, to 09 rey 0 with Cure, or ; 
andtocnter andtake poſſeflion ofrhem, and to convert tJe, profits of 
them totheir own-ule without Inſtitution, Collation, Induction, ot a- 
ny ather folemniticin Law whatſoever, no reſtraint or providion 4-4 
made; thatthe Benefices thathe ſhall ſo cake, ſhall be yoyd, when he 
ſhall cake, enter, and poflefle them, as'it oughetobe, _ On” 
EY Secondly, itis not proyided in the Commendam, that the allowance 
n ' and conſent of the Patron be had and gotten, before he executed the 
Cormmendews, 2s it oughtto be. | $6 EL 
3Faule. Thirdly, the Commenda temperarie, more than for fix motieths, and 
lefle, than for life , cannot ſtand with the Rules of the Common-Lawes 
Ns urthly bbs by lapl, x 
4 Faulc. -ourthly, Hethathath a Benefice in his gift by lapſe, is lefleable-to 
" make ſuch a Commendam of it, then he x hath feat 26 in his 
proper intereſt, | p | 
Fiftly, I make a CeroHarie or Appendix , rifing out of all theſe ex- 
ceptions. which 1 may call Arganrentumab Aw horitate negativa; that 
there was neycr (ommendans of this form or nature, 51 capere romporarie, 
heard of in __ book inLaw, or Record, beforethe Statute of —_— 8. 
oC ever any ſuch reccived any allowance by any jud at, or judiciall 
opinica ; burchach ein; iden chey rk ue. weſtion, been dif- 
allowed and condemned, | 
Sixthly, this Cammendemn is yoyd by the Statute of 21.7.8. of Plu- 
6. Fault, ralities, becauſe it contains -notit felt within the number of Benefices. 
allowcd by that Law, '. | | 
If there were no Statutenor Law at all againſt Pluralities, yetthe 
A__— Commenidam giving power to take Benefices of any fort or number, ſo 
the valew-exceed not 200. Marks, is not warranted by the Statute of 
25. H, 8. as bcing neither neceflarie nor convenient, burclean contrary; 
and yet I will leave themthe latitude of their diſcretion allowed them. 
by the Statute, | 


210 


q Fault, 


To the firſt Tothefirſt, a Patron cannot Preſent to a Church full, neither -can a 
Faults Commendan: be madeto a Church certain thatis then full ; for there is 


nodifferencebetwixt a Commendam, and a Preſentment, but that the. 
De ſuturoquum k "ay | ; | . 4 
one Preſents the Parſon tothe Church, the orher commits theChurch to 


o_— the Parſon, both being incompetible when the Church hath her proper 


Rector, 


RE Cote IIS re a. its of Es. Srv VR TS TR 
I ee i es EL eg 
4 1 SA" - [ Td 
KD 


CE OT EE 16 oe ITY ND = $ FY __ Le Can k rg 
SERIES LED LOT IA LEED In or 220 i RO IR L : &-> 
! EI ” 
8 : & 1 x 6 A 
4 bi —_ 4 , 
£ "y y Page 9 6 v 
| ' EY, £ : 

4 Sa ».4 DEP %& © # "M0. R . ? we P »- - - ws © od 4 > "1x 4 $ 2) # ! '& » : - 
efor, or alreadie ; «ndrh ( | 7 'or b 
vo ET M8 2: 2 , the r fr ak of Pp £ 

; « of 


© Suppoſe the Commendenr had ſaid thathe might rake and enrer, Ecele. 
fias vacantes, vel nou Yacantes : this isin effeftthe ſame. For it isgene- 
rally, Beneficia cujufeary, nominis, quatttars,oc. So that if he enteta 
ful Church; one cannor fay thar tic harh'excreded his Iicenfe, bur che 

"And note alfo, that the Commendams were not in ancient tiesmade 
mr cerms generall, as this is to any Churches uncerrain, bur to forme cer- 
rain Churches then voyd; #s appears both by the Texts of the Canons, 


and thepraMife of the two famous Prefidetits before rerhembred; Fun- 
denfis,and Liffutunce, © : ti | | ; 


- This abſurditie can receive but two anſwers. * 

© Firft,chatthe Commendam is to receive,civilems intellettlum,of Churches 
yeydonly, though it be general. | $4617 | | 

"Ii other, that this Church of Cifto# was yoyd, when it was taken ; 
onto mponawr mp wp I | _ OS 
.” Tothe firſt T reply, Thatthe Papacy was aclear and plenary tyranny, 
eſpecially onatits Charchaken ) net Church caries.” Now all by 
rannie hath two patts , the one fine jure »ſurpare,. and the Statute of 
28. H.$. cap. 16. proves; for the Statute calls it an rvi tyranny, 
and theexerciſe of .it a Robberie, and a. fpoyling of the King, and his 
people. AndthisSratnte 2 5. H. 8. ſet. x4. calls it ruine and ſpoyl of 
theRealm ; fo you ſee both parts have tyranny init, . 

. Now it is xf oa that he had no more right upon the Adyouſons of 
Church-men,. then of Lay-men ; and therefore they had the ſame re- 
medie againſt his proviſions by a Quare /mpedir, in the Kings Courts 
that Lay-men had, if they durſt have uſed; as appears os eir. H, 
4-46. and the Stature of 25. E. 3. of proviſors ; but becauſe they 
were in his danger in meer fpiritualls, ſubje& co depriyation, diſpoſition, 
&c, and the like; and to receive promotions by him, he og his 
will upon them, oblique ts temporalibus, which was the cauſe that the 
faid Statute 25. Edw. 2. gave their Preſentations to the King, when 
_ thePopeuſurped uponthem, as toa Fortificatien againſt invaſion, 

And that the Pope did uſe to provide to Benefices full See, to expreſſe 
Statute 7. H. 4. cap.s. & 3-H. 5. cap. 4. Raſtall proviſions 20. & 
22. Andthataciyill underſtanding will not help; ſee Grimdons caſe 
judged in rhe point ;, That if an Appropriation be made of a Church 
then full, itis urter!y yoyd ; exceptit be made by expreſſe words, defa- 
thro quando vacaverit, which is theclauſe wanting here, 

So Paſeie, g. Eliz. Dyer 255. 9. Edw.4 6.;. H. 7.16. the office 


5 
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of a Steward of Courts being full, cannot for any other, bur by the 
Dd >» Kings 
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_—  _ Hobarts Reports. OT 
King. And that not. by preſent words, de ma VACAVEN. 1 
; Now tothe ſecond. MEPNy this Church of Clifton was voyd, | 
both when the Commendave was granted and executed; I. reply: that | 
this anſwer had been good of that Church certain, as the Kings Preſen-. | 
cation is inthe caſe.” Bur the. Commendawis of any Churches generally, | 
'.- ſoir gives power to execute upon any yoyd, or not yoyd, whictris a- 
'S Sink the nature,of a Commenderm; ſothe fault I finde, -is net inthe 
execution of the Commendam, but the conſtitiition of jr; which being 
not warranted by the lawes of a Commendam, makes it no Comendanms 
at all, and then it can bear no.cxecutionart all ; for juranature ſunt in- 
mutabilia, which extends to particular natures and forms of every thing, 
que dant.cſſe; for if you change the eſſentiall form, it may be ſome other 
thing, bur it is not now theſametharit was. Omnnis forma per quans 
queg,res in propria ſpecie conflitutur,perfettio quedam eff, Porfettuns cus 
#ihil deeſt,, ſecundum ſue perfetionis vel nature modum. —_ 
Now to ſhew that a goodexecution will not profit where the conſti- 
tution is defeCtive. Sce Mildmayes caſe in Coke, 1b. x75. Sharring- 
E* - : 20x: reſcryed a power to himſelf tolimit uſes to any bodie ; This limica- | 
tion in generall being utterly yoyd, he could not limit any uſe to his. ; 
| Daughter, See 33, E/iz. Cole -I.1 54. 'The Lord Paget in conſide= 
b+ Tation of payment of debts, covenanted to ſtand ſeized to the uſe of 
Charles Paget for years; though he make his Executor after, ' yet the 
limitation is voyd. © - WES: 
Vernens Caſe, Cake lib. 4, 2. 1f A. make a Feofment to the uſe of a: 
ranger, the remainder to his wife. for her Joynture ; though the 
Ktranger dye before the -Husband , yet this willnot be made a Joyn- 
ture. - | 
So Jrr. 12. Jaco, rot. 3264 Commen-Pleas Caſcof Ores and Frith, 
A man ſeized of Eand in Fee; He,and his Son and Heir joynedin a. 
Leaſeto begin after his death, yeelding a Rent to his ſaid Son ;, hedied; 
his Son provedan Heir, and yet the reſervation was adjudged veyd. 
-— Now tothe ſecond part of the Commendans. That there is no Pro- 
EY vifon that the Patrons conſent be kad ; which is ſo neceſſarie, as that 
upon the Councell of Lyons, and upon other Lawes Provinciall, ſecar- 
dum ones patrons Conſenſus, & omnium qui leds poſſunt, requiritur. As 
G if the Patronage be divided; as 4. to name to B, and B, to Preſent 
ro cer asthe books are, {ib.5.1. 14. {ib. 4.11. and other. common books. 
And again, Ouod ſatis obſervant Prelati, 'quinifi praſentati per patronos,, 
z0n faciunt Commendas, And 11, H.4.40. Hauke,and Her, ThePope 
may grant that a man may have divers Biſhopricks with conſent of the. 
Patron. Sothatirt ſcems inthe caſe of a (ommendan, the Parſon was 
firſt Preſented by the Patron tothe Biſhops; which was indeed the na- 
turall courſe,the Patron being the firſt ator,and the Commendam work- 
Ing buttheeffct of the Adyouſon, Admiſſion, Inſtitution;and aq, 
OVw 
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becauſethe ſpiricuall folemniries were named, and excluded before efpe- 
cially: Solenne eſt quod folet fieri Angh. Foo mo ororegfers 3 <rf9: 95 34h * + 
wif the Commenda had becn,that he mighttake the Beheficeswith- 

out the Patrons cobſent, it had been yoyd:;-this is the fame- in; effe&'in 
cloſer words. WY T1 CLUES oath $113 1G] <b> HI Z3 0D cs) $i;3 $017 22Htiz3 
et know the degreeeef the Popes praQice int Commendams,; by Rex 
bofſwede prexiget ci oe ob ne tint Oat Beit 
The Popeprovided npon the Chyrches abſolutely,upon the Churches 

of the Lay-Patzons;: his proviſion was'not good, but: either» with an 
expreſſeclauſe, Drunvimgds Conſenſus Partronorum, Laicorum, ndbibeatur; 
Navi 30 exprefle;, | now; ebftanre , 1 the Patrons; : were: not 
So by their ownrules,the inſtrument of (onmendamitielf muſt pro- 
videfor the conſent, or difcharge-it, forthe Popeſaw that the: Patron 
was to. be one. So this form is worſe than his... it i; v4 POT DEE 200171 
| Butif 2 Commendem weremade tothe Patron himfelf; it were good 
in this form, as an Appropriation whichiis alwaiesto-the Patron +/+ 
Now that the Patrons right was never ſubject ro the Churchmen,nos 
Officers Ecclefaſticall;; and that ic is: the more worthie and firt A&R 
and part of the. promotionts; the Bencficeis apparatitin alldifpoktians 
and tranſpoſitians of -Benefices',. as in the ordinary Preſentation;ipthe 
Propriation, inthe caſe of, Church, 50fdw;2.27-1:9- Hen.6. 15. In 
deriving of aViccaridge, 17. Edw,3. 5!.15- Edwe 2c Fitz. Quare Im- 
pedit, 165. Intranſlating of a Parochiall Church, ro'a Collegiate x 5. 
Eliz.'3: 26- ith permutation, and ; change of Benefices;: 45. Edw. 3. F. 
Exchange:10;;;For the:Patron mult preſent. of New-(Teſſez:and: did-fo 
there, _ Burt istruc, that ir ſhall, depend upon: the- execution:and enjoy- 
ing of the Exchange, as that caſe is.jn.both points; :and the Refigna- 
tion and proteſtation of both the. Incumbents, Regiſter 306+. 6: In 
which caſe, if thereaſon of his change fail; ;cither Incumbent thall re- 
turn to his old Bencfice, 'in priſtinarStatn ; 'ypqn-thisformet. Preſea> 
cation, * , ler ite 351065 03d; et 3900 21145 071351 7 
. The Patronage' is both granted, and: pleaded by the name-off Gbera 
diſpoſitia. Eccleſia; 14. Faw. 4.2.& 7, Eaw. 3.4: by che name of the , 
Church it ſelf, . And the Quere [mpedit eff, quod permittar-preſentare ad 
Ecclefiams, & c...que vacat & ad ſuam ſpeftat donationem;| And ruly,, for 
the Ats,ofthe;Oxdinarie, arein execution of ity» as theadmittance of a 
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Coppy-holder npon ſurrender, eu nts 1 40 3100 

The Patrons Preſeatmenttakes place againſt the Ordinarie, after lapſe 
curred, 1 3- Ed.g. 3+ 43, Edr.3. ul. He Hen, 4,80, and againſt che 
Kings lapſe likewiſe. Dd 
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 7#.17.Eliz. Dyer 240. CaleWaiyjen, a Quare inpedi;, agiiaft the 
etbiſhes hee enfben upon defaulr; che Plaimiffe made Titke, 
2nd hed-a Wrizw-the Sheriffe, where it. was foutd,) that the Churcte 
now isfillthof the Collationof the Archbiſhop, and: che' Phintiffe had 

udgement of the dammage ; butbeforehalſea year, derxuſe he Hould 
reniovecke Clerk; anda Writt6 the Biſhop 3'nore, -foric is not firlly 
withifttherudle; notion recipes ocornir Rigs; for the Patrons Tirle eon- 
rinues till the Lapſe executed; for the Kings timeis not yelted ir himpe= 
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No Actof the Ordinary can ei loppropeiate, the Patfort which pre- 
ſeritod it did diſappropriate, 38:Hg:20.12. H.g.Pizh. Nabr.3.35.And 
Lanviof opittion, char if the:Prefencer and his Clerk be'$efſuſeet for julk 
canſe-gnnarice given, tharlaple ſhall iveurre-1'forrfic 2ppropriariont 


gives himarkoicorolokd, ornoc. ary ao | by: & forme of an A 
propriation in-Grimdons Caſe, which by his preſentment he hath ki 
renounced yfincerthe Parrocs na the filling of the Church, 
and mking an incumbent, is privy compere; & potier jure, Fnce both in 
rtimeand dignity it is firſt. . halt the Ordinaries A® be d'to per- 
feb ant foralk the AR; which the -Parrom ouphtes begin to him ; to 
give the Intumbent leaye,rto leave open the door, ard corhie in by the 
Sk; We: | G{S 15 ng ran w 

Now what an anfwerhah been madeto this? Nothing, bucthat the 
King, who ptoved Parron, did confehe before the Commendatory en- 
ered; which: is not.ad trws (as wehaveſaid before) when we ſpake'of 
the Conſticution;toenſwerwith the Execution. And the Popes praQtiſe 
was in this exadt, as you ſee ih. Rebuſſiy before, though he rook-upon 
him merein the Parronage, thanbelonged cohim. 1238 

Suppoſe chat the Archbiſhop ſhould commend -to a certaine Church 
void, roms #ew conſ#riferir;; and {6 in this generall; chis inftru- 
mentiof Commendan wete vojd,thoughtheParron would after confent. 

The third part of the Commendant is, 'that it is temporary, which 

brings ſo many inconveniences and abſurdities in law,as cannot be born; 
Foocks Church is neither alrogerher void, as it remaines in the caſe of 
(ommendam Sernefty i, which: is but a ſequeſtration of fruits and cares, 
till the Patron preſent ;' neither is the Church abſolutely full ; for then it 
ſhould be;as irappeares. by the pleading, plera & conſulta, that is, plena 
poſſeſſore,& conſulta tle reftore: Now plena eft ,cui nihil adds poteft ſecundum. 
modmn ſue capacitases + Now that clearly is not ſoin this caſe; for hehath 
net the benefirentirely, neither:in Paſtorall cure ; for there is no'more 
than aprovifon put uparrhim (notre ferve theeure himfelfe, asthe Law 
ſpeaksto the trueperſon, accipe, accipe curars wars) but that the Church 
be nor defrauded. Neither harh he the Benefice whelly in him, as a 
Rector, f@as he may be ſaid to be ſeized inFee, orto be ſaid a Succeſe 
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| Cote lib.4.3. Moile 39. H.6.40. holds a Protection cobe-yoid, if 4 be 
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 nwity,, or theltke. Tr ought tobe Direuluns 0 / berween the Res- i 
Ror andReQory. Now that is, as if a man ſhouldeake:2:wife, wich - 3 
proviſion to keepher, tiff Bs caqg eg op a' rieher: Arn, overtones the Pre» : 


makean Inſtitution to a chiceforadimeonly,/ Gure? err 1s | 
rhe fallibility of forrgin jv cahnbgad- forrein praRiſc ; for by tho Lawes - 
of England, the Adts of Preſentation, Taſtitution, and InduQion, are- 
all authorities giyen by Law, and mult be exectired by form preſcribed | 
by Law, and cannot be; for « Lifiis legirhnns men recipinut moduns; forthe 
Law givesthe Church; not the Patren and Ordinary, -who are ceremos 
nious Miniſters, andare but appointed their manner and forme, iwhich- 
they may neither exceed nor a idge. So a man may aſfigne Rent for 
Dower, out of theland Dowable, withour Deed ; 4nd itmuſt be for - 
noleſleeftate than for life, 7.H, 6.434. gg. H.6.2. or rhere is incereſt 
andauthority joyned. Nay, a Foymtire, which js but an imitation of - 
a Dower, or a Baſtard Dowry,  cannor bemadefor the life: of anocher, 


for lefſe thana beer yeare, Af.6. E.6. Dyer 36. in caſe of 
the wife muſt nat depart from the-houſeupon the hugbands death, and 
return when ſhe by for the reft of her dayes. If the King grant: the - 
Office of (ſtor wp h1ne mm Juſtice torwo, it is void 18.E 4.7: . 
I cannot grant che Office of my gift of chiefe Jultice, for leſſe timethan 
for life, if the King grant the cuſtody-of the land of a Lunatique, «b/j, 
compoto, it is yoid, BE H.8.Dyer 26. 

Buta (ommendgs may be admitted; for it amountsto a Collation or 
proviſion, and hath full words thar: he may takeand receive #ny Benc- 
fice, void of the gift or preſentation of the Patron, and enterit without - 
indu&tion, &c. and.takethe profit as ReQor in Commendan for tearm.. 
of life. . 

And now it.is true, tharit isin a fort repugnant, that a n—_— 

aye . 
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© Hobie Beats, 
havea perpetuity irrecoverableina thing that 


ay 
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maine abfacr unto this, ; That che nature 


VA 


men conſervath propria ſaquamur.c was it.nor loin qur Caſe of Perpe 
ties, every man 1madenew.-Layes for his proper. matrimony, .and th 


: * this Commendanshatit is grounded upon 2 Lapſe, 
which js not an intereſt naturally, as_is: the Parſonage, bur is a meer 
cruſt in Law. - | Safes ; 

If the fixth moneth be incurred, yet the Patrons Clerk ſhall be re- 
ceived, if he be preſented before rhe Church be filled with the Lapſe, 
13-E.4. 3: Brook Plenarty,1 5.4 3.E.3.11. 11 H.4.80. +2 "4g 

A Lapſe cannotbe granted oyer as Grantee of the next Lapſe, before 
it fals, nor-after. If the Lapſe incur, and then the Ordinary die, the 
King ſhall preſent, and not the Executors of the Ordinary: For it is ra- 
ther an addition than an intereſt, Fitz; Nat. Br.34.& 25.E.3.45. Dyer 
$7. is doubrfull, whether tothe King, or to the Metropolitan, And I 
holdit clear, that if the Patron preſent, and his Clerk beinfticuted,and 
remaine without Induction eighteen moneths, the King ſhall not pre- 
ſent upon him by Lapſe, ,as hemay FR a a dire paeronegy accruing to 
him by guard of temporalcies, or of his Tenants, hereafter Inſtitution 
before InduQtion, Fitz.N.B. 34.36. forthe King eannot haye a Lapſe, 
but where the Ordinary might haye had it before, 

Butalapſe (as I have ſaid) is an Act or Office of truſt repoſed by 
Law in the Ordinarie, and Metropolitan ; and lafily, in the King, 
who is cenmrum & ſtabilmentum juftitie ; the end of which truſt is to 
provide the Church of a Rector, in default of the Patron; and yetas 
for him, and to his behalf, And therefore as ly cannot transfer ou 
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eniſt to po .fo yg we _—_ = ching emmy heistruſteU 
to'any other: purpoſe: -and ther though the King or Biſhop may 
ſuffer the Church to and voyd (whichis Lark early A—_— 
themſelves, that they-will not fill the Church; forthat were #njwria &r 
alum in ſe, and therefore ſhall be judged in Law, adeceit of the King; 
yy _ preſumitur mens Regis, que e# Juris, & que efſe debrt, prefere 
"7 - | ' FE 

Now the Ordinarie, or he that is preſent at the lapſe , is as itwere 
Negotiorum geſtor, ora kinde of Attourney:made by Lay , 'to'do that - 
fot the Patron, which it is ſuppoſed he would do for himſelf, if there 
were not ſomelet; Andtherefore the collation by lapſe is in right of 
the Patron, andfor his turn, 24 .£/:z. 3. 16. * And he ſhall lay it as 
his poſſeflion, for an aſfize of darranie preſentment, 5. H. 7,34. 13. 
Jac. The like if it were-for:Provifion of the Pope Firzh. Aſsizedar- 
raign preſentment, 3. And upon '7-Egv.3, 66.1t my Attourney to pro- 
ſecure; bufineſle, ſhould confent or agree to luch Commends, as this, it 
would be:yoyd, asotit of his Warrant 3; Theſe kindes of Ann. or os 
thers are neyer extended beyond Ordinaries, = 

Bayliffs-may receive Rents of old Tenants, they cannot-except neer 
upon the change of old; tenants they cannot enter for ox payment 
of Rent, much more*for procurations made by Law; the reaſon is, 
they are but a-provinciall Miniſerie, for eaſe of neceſsitic, and certain 
benefit of the Lord. te 

| The eftates of Ideots and Lunatiques are by Law intruſted to the 
King,; If therefore, the King ſhould granrtto onethat intrudeth upon the 
poſſefsions: of an Ideot or Lunatique, or taketheir perſons unlawfully , 
that he- would not meddle with them, but ſuffer them to do their plea-= 
ſure, theſegrants were voyd, For theſe are Acts of Juſtice, and offices 
of a King, which he cannot put off, ( eſ/a Regnari, f# vis non Judicare. 
And in theſe thingsthe King is never ſuppoſed by Law ill affected , bur 
abuſed and deceived ; for, eadem preſumitur mens Regis ,qne oft jaris : 
Sothe 7. H. 4.42. 21.E 3:47. the Earl of Kenrs caſe, The Kings 
Guardian, his granting of Land inFeeis voyd. So we judged lately; 
If a Sheriff = an under-Sheriff, and take Bond of him, that 
ſhould not ſerve Executions without his conſent, the Bond would be 
: voyd; ſoitis reſolved (9.4ib. 7.36. thatthe King cannotgrant a par 
nall-Law: So here, if the King having a lapſe, ſhould grant to an In- 
truder, that he would not Preſent to the Church , yea, perhaps, if one 
ſhould uſurpeupon the Kings lapſe, and the King grant tothe uſurper . 
that he would not remove his Clerk ;  forthis werea breach oftharrruſt 
whichthe Law repoſeth in him, aswell for the behoof of the true Patron, 
25 forthe good of the Church ; for by this means the Patron ſhould 
loſe his Patronage. 


Thefirſt exceptiony or rather Argument, out of all the former excep- 5 Fouls: 
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tiotis is the Appendix, or Corollary after them all; I draw « praxii be- 
neficiorum in Anglia, as Rebuſſme writes, de praxi beneficiorum in praRtice; 
for by the Law and praRticeof this Realm, we muſt judge here ; not by 
' the praQtice of forreign Nations, *nuich. lefſe by thepraGtice of Rome, 
thePopestemporall Principalitic or demeaſhe of the Church, which 
they.call parr/« obedientians; but we. may well call it patrie jugum: af 
ſueti, & ſervituti circumdat. And beſides we know not the conftitution 
of their Pattonages and Church-livings-in forreign Kingdomes. Bur 
this Iſay, that-no man fhall ſhew any. Law, or Statute, Authenticall 
reſolution, or judiciall opinion, nor hiſtory, nor Councell, that did 
ever allow in this Realm, ( ommendam in Capere, & apprehendere, and 
to hold propria Amtheritate, for a time lefle than for life, cither from 
the Pope, or any other ; but ſuch opinions as have been againſt it, 
neither ſhall. any. man ſhew me the word Commenaa, cither 'in book- 
Law, or Statute-Law of England, before 25.2. $8. only 11. H. 4.76. 
Thermin, and Hawkeford agree, that the Pope may grant to a Biſhop to 
take Benefices de Novo. And likewiſe Horton, and Hawkeford there, that 
one may be made Biſhopof divers Sees by the Pope, if thePaxron abſent; 
which grant, underſtanding Benefices totally , with'confent of Pa- 
tron;and; free fromthe exceptions that T haye,and ſhall take againſt ir. 
-Inthecaſeofrhe new Book of Entries, fol. 521. 43. Eliz, Kot.2028. 
by the. Queen, agaiuſt the Biſhop of (. oventry, and Creypron, Warber- 
ton, and King ſmell, Judges , argued openly, and ar large againſt the 
the Commendam for the Queen ;and Anderſon alſo declared bis opinion, * 
Walmſley declared his opinion to the contrary., without Argument. 
Wheteupen, the Queens Atrourney entered a Nole proſeqni. Now it is 
to be obſerved, that all the inventions of the Pope concerning, the dif 
poſition of Benefices, Biſhopricks, .and other Church- livings in Zng- 
land, wereſtill to make perfeR, not mutilate Incumbents. As Appro- 
priations, Collations, Proviſions, Commenda retinere,asit is laid , and 
Reſervations, which -was not of it feif a beſtowing of a Benefice ; but 
was a declaration what dignities or Benefices he dig referye to be diſpo- 
ſed by himſelf, or any other : Whereupon afterwards was to follow 
another Act of Proviſion, or Collation to give it execution. And this 
he would make ſometimes by particular Benefices , ſometimes by whole 
Provinces,and Kingdomes, as appears before in the extravagants of ( le= 
*xext the 5, And the Stat. 25.E. 3. of Proviſoes. Now that Proviſion did 
makea perfect Incumbent perpetuall, as wellas the ordinary form of In- 
. Ricution. Sec Fitz, Ne,br. 37. (18 Ed.3.23.41 £43. 5. & Stat.13. 
R.2. Raſtall / rovifions made againſt Proviſions tocome ; yet enacted 
that ſuch as were in poſſcfiion already by Proviſions, ſhould enjoy them 
duringtheir lives, The firſt mention that is madeof the word C onnmenda 
in books of Law 27.H$, where the Archbiſho- is ſaid to be ( ommenda- 
torreof Albarnie,which might alſo bein the Retiwere,or clicby an _ 
| | _ raking, 
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Hobarts Reports, 
taking. Thenext is the Statute of 28. H.8.cop,16. where the Statute 
on ol divers kinds of Buls'and Herefies.of the Popes , 


nameth {inter als) Commendams and Tryalties; and enacts that the 
arty ſhallenjoy the benefit of ſuch of them only, as might be granted 
y the Archbiſhop, by the Statute 2 5 2,8. and this-is: Hill under the 


ueſtion, andargues, that all was nor permitted ro the Archbiſhop,that 


the P tooke- him, which was plainly true upon Tryalcies, b 
headed of 21. H.8. Butthe eps ores yn £19096 901-0 > 
temporary for years,” or any time whereof the difference is manifeſt, if 


Either natureor-reaſon be ryed. | | 


| Thedifference between Kerivereand Capere, is no lefſethan between 
. holding and retaining that which is already mine own , which is free 
from all exceptions before taken © the other kinde,” and the taking of 
that which is another mans; and therefore take the Caſe, that Iamal- 
ready. Beneficed-by Preſentation and ordinary forme, and would take 
alſo aBiſhopprick, and of his owne nature would ayoid the Benefice, - 
whereof I obtained a diſpenſation, whereby to hold this Benefice' for 
three yeares , though I take the Biſhopprick ; which-when Ttake, Ire. 
maine fti!l the Parſon of cheſame Benefice, in nolefle eftate the T did be» 
fore and wherethereis no-injury done neither to Church nor Patton; 
for though it be damnmn, yet it is abſque injuria, Now when three years 
arepaſ}, the Benefice voids, as it fhould have doneat the firſt, if there 
had been no diſpenſation. ; like unto Fee-fimple warranted for life, 
thoughthe warrant be temporary, yer thenthing warranted, and tobe 
recovered, in value is perpetual! ; for itisa warrant of Fee, though not 
a warranty in Fee. So theCommendan retivere, is a perpetuity, though it 
ſelf benot perpetuall. And of theallowance of this in Books, ſee the fa- 
mous Caſe of An.11.H. 4.76.upon the Common Law andStatuteprovi- 
fions both Fitz. Na.br. 36.H. Puckburſt Caſe, .6.& 7.Eliz.Dy. And 
Hollands ' aſe, Co.lib.fo.75. Now the Statute ſcemes to give power over 
all Diſpenſations granted at Rowe, wouted and unwonted, and all dif- 
penſations generally; yet ir muſt have confirmations, ſuch as were al- 
Dd and allowed by the Lawes and practiſe of this Realm, or elſe 
it ſhould make our yoke heavier than before. And the Statute meant not 
to- create new powers unlimited, but to tranſlate fromthe Pope tothe 
Archbiſhop, withreſtriftions, as was obſerved before. Now thoughthe 
Popedid ſometimes attemptto grant difpenfations.againſt the'Lawes of 
the Realme, and perhaps added fulminations ; yet they arebut brutafwl- 
mina,mine inermes, and 1dolaconceſſor. For they are no grants indeed 
thathave no forme, and therefore againſt theKings grant you -may 
plead non conce/Fit , if they were not his, Co.lib. 6.15, And there= 
fore the Defendant he hath averred, that the-hke Commendams were 
granted to the Biſhops of this Realme, before the Statute which the 
Plaintiffe hath by proteftation denied. Bucthe avermentis vaine, -” the 
Ee2 aw 
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| |  Hobarts Reports: 
Law judge the cotitrary, as is his averment alſo, Thatthis CotMmendans 
3s not againſt the Starure 21+ H. $ of pluralitics,touching which and che 
viſion of this Statute 25 .H.8.cap. 21.to preſerve it, I will explain my 
ſelfe the more largely, becauſe we are now upon a point that may utter} 
defeat that Statute, which was a moſt religious and politick Church 
Law, and I may ſay-a Redintegration of thoſe holy ancient Canons, 
anda reftauration of the Church, ruined by the Popes Tor-quots, diſpen- 


farions andtolerations ; for though this be inthe Caſe of Biſhop Smith, 


and cannot be but rare ; yet like diſpcnſations may be granted to any 
common Church; totake in Commendamten Beneficesto hold for years, 
or ſo long as perfect Incumbent. For obſerye, the __ of this Law was 
ro appropiate every\Flock his proper Paſtor, both in body and mind ; in 


body, that he ſhould be the hus band of ene wife ; #74 Eccleſia, nnu Re- 


for; In minde, that having but one Benefice, ſaving ſomeſpeciall fayour 
and Conſiderations, he ſhould not farm graſſe, or mingle himſeife with 
ſecular affairs, that might withdraw his mind. The policy in this Law 
I obſerve, that the time of this Parliament inclining againſt the Pope, 
(for 31.H.8, was thatParliament) yet they did not Rewey take 
away from the Pope power of diſpenſing by: plurality, which was one 
of the greateſt cnormities of his power, and was ſpecialss tntroitus of 
his coffers : but they provided that this diſpenſation ſhould not be ſuffi. 
cient onely for it ſelfe; but nwſt alſo ſecond aqualification,which ſhould 
come from Lords and great men, whereby the King did draw them to 


his part from the Pope, by.dividing his power in this among them. Now 


touching this Statute, I agree clearly, that Biſhopricks are not in the 
Law. undezthe word (Benefices,) fo that if a Parſon take a Biſhoprick, 
it ayoidsnet the Benefice by force of this Law, bur by the ancient Com» 
mon Law, as$ it is holden, 11.77.4.60. bur I hold it isas clear, that if a 
Biſhop have,ortake two Benefices,Patſonages,or Viccarages, with Cure 
either by Retainer, or otherwiſe denove, he.is direly.asto thoſe Bencfi- 
ces withinthe Jaw;for he isco all purpoſes to thoſe not a Biſhop(whether 
it: be in his own Dioceſſe or not) but a Parſon ar Viccar ;- and by thar 
name muſt ſue, and be ſued, and preſcribe and claime ; for the words 
are plain. If any Parſon have Benefice with Cure,andtake another Cure, 


&c. whoſoeyer will hold two Benefices,muſt have both ſuch a qualifica - | 


tion,and ſuch a difpenfationas the Law 21. 8.requires. Andthereupon I 
am of opinion clear, thatif.a man be _ ed Chaplainto any.fubjeR, 


and then be madea Biſhop, his qualification. is yoid ; but if he-have_ 


lawfully rwo Benefices de ov0, after by force of that qualification to 
retain-beſides his former diſpenſation, to taketwo Benefices, hold them 
with his Biſhopzick. And if a man, .being the Kings Chaplain, take a 
Biſhoprick, I hold he ceaſeth to be the Kings Chaplaifr; and Biſhops 
arenot inthat reſpect Chaplains tothe King, within the meaning of this 
Law,, SotFecaufſe of the Statute that gives the King power to give as 
120y Bencftces as he would ofhisown giftro his Chaplain,willnor ſerve 
Chem, EE Now: 
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_ Hobarts Reports, - 


the Statute of 21,.H, 8, for two reaſois. Firſt, becauſe being+bur 
tempararie, hencither 1s, nor can be inducted, which the Law requires, 
The ſecond, that Clifton was the later Benefice received; and therefore 
it ſhould be Southfleer, and not (7;fron that ſhould avoyd, oo 
I anſwerto thefirſt ; T hat it is theoffice of Judges toadvance Laws 
madefor Religion, according totheir end, ' though the words be ſhorr, 
and unxerfect, Magdalen Colledge Caſe. Orberwike if a man. take 
twenty Beneficcs, and enter and take the profits of them all,. bur take 
no formall inſtrument of induQion , he ſhall outof the Law; durne eſt 
hic ſermo; and fo that Statute /##&: 4. it hath only theſe words really in» 
tituled or pofſeſſcd, and hath not the words of indutions Andſett.x g. 
it isprovided, that a Benefice Appropriate ſhall not betakena-Benefice 
with Cure within the Law, elſe it had been; yer ithath formall indu- 
Qion, - but gives poſſeſsion without inductiony and ſodoth this, 
But another cleer anſwer is, that the main ſcope of the Law is to 
ayoyd anddiſable all Licenſes, Diſpenfations; Vaions, Toleratiqns, and 
other faculties whatſoever from Roxe, orelſe where; wherby any ſhould 
be enabled torake, receive, or have any more.number of Benefices, or in 
any other form than ore in that caſe. Now: as it is judged in 
Digbies Calc, a Benefice istaken, received, and hadby inſtitution only; 
and therefore a qualification, or diſpenſation following comes too lates 
Why, then obſerve-the conſequence; If a man having one Benefice 
with Cure by inſtitution, only-without diſpenſation; the Common- 
Law makes avoydance Auall; if the Patron will. Now if-this Dif-- 
penſation to take Benefices wkbout number beutterly veyd-by the Law, 
then-aretheſe Benefices taken without Diſpenſarion to be voyd, eſpeci- 
ally being by a Biſhop, And I hold, if a man take a Trialtie which is 
notallowed him, he cannot by that cake two Benefices, becauſe his Diſ- 
penſation is voyd: Andalfo IamoF opinion, that if a man havea Be- 
nefice and Cure, worth above eight pound, he cannot with qualifice- 
tion, or diſpenſation procure another with- Cure, to be united after, 
though they make but one Benefice; for theclauſe of union is provided 
far, by exprefſe name. Bur of unions, before Famof another minde, 
and tolerationsalſo. excluded,. which is.a proper word for this caſe of 
C ommendam temporarie.z for it_.is not allowed, bur tolerated, non pre 
cepto, ſed permiſſione, as the Canen ſpeaks. Having ſpoke ſo-much of 


the Statute of 21.7.8. now obſerve how jcalous the Statute 25,H:8: , 
| is, That nothing bedoneby it, to theprejudice of theother; andther- * 


fore the prov4ſo for the preſeryation of it, is inculcate with a ttiplication; 
and as Solomon ſaith, vinculum triplex non facile rumpitnr.- This Statute 
ſhall not extend to appeal, or derogate, &c. nor give licenſe to take, re- 
ceive, or have any morenumber of Benefices, 8&6. Thatthe At of 21.2, 
8.ſhal and goodco all intents, accordingto the true meaning,8cc.Now - 
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Hobarts Reports, 


this (ſommendew erofſeth all theſe points ; and namely, gives power to | 


rake, and receive (which are the very words of the Statute) wichour 
reſpetof time, more, or lefſe, one, or more Benefices with Cure, and 
the fameto enter and take, and have the profics, &c. | 1 

This alſo gives anſwer to the ſecond objeRtion , that C;fzor could noc 


_* avoyu; forlhold (as I havefaid) rhata Biſhopby Dipenſation, may 


retain as many Benefices as he had lawfully before, but can take none of 
new, if he-had his number before ; for the words are aſwell againſt the 
having of Benefices, as taking. And if he. had none before, then he 
can take but one de ovo, exceptby qualification hecan be a-Chaplain, 
end alſoby a doubleDiſpenſation bave licenſe totaketwo Benefices, and 
hold them with a Biſhoprick, ps; | 
Thelaſt and ſeventh fault that1 afsign inthis Commend, is.; That 
*hough there be a latitudeof diſcretion left tothe Archbiſhop, yet heis 
circumſcribed with theſe cautions, ſe#, 2. thatthe Diſpenfations be ne- 
ceſlarie arid convenient in the caſe of the King himſelf; and the ſame 
{ion harh theſe words , which in caſes of neceſlitie may lawfully be 
granted : and ſe. 12. fpeaketh of the refuſall of the Archbiſhop to 
grant Difpenfions. It is added, that of a good, juſt and reaſonable cauſe 
he onght to havethe ſame; for it is nodiſcretion, ratione inſanire. 
-— The Stat. ſe#.-3, gives the Archbiſhop examination. of the cauſes 
and qualitiesof the Parſons, procuring Diſpenſations ; andtherefore, 
if he affirm the cauſe juſt, asrhe exilitie of a Biſhoprick, or the quality 
of the Parſon worthy againſt theſe two,ſhal be no exception or ayerment 
by Courr, or pattie ; yetthis point is very imperfect in the Plea; for the 
Difſpenſation ought not to affirm ir as certain as they ſpeak it, the Bi- 
ſhoprick was inſufficient, but that che Biſhops Petition did fo in- 
forme. | 7 | 
Butnow the Diſpenſation may be ſogroſly and palpably unneceſſary 
andinconyenient, as no liberty of diſcretion can.defend it. Suppoſe it 
were a meer 7 ot-quot, and yetthatwas;common with the Pope::ibur this 
Statute hath not given it tothe Archbiſhop, and yet it is not otherwiſe 
reſtrained, but by theſe words, andthe Statute 21. #, 8.And this Com- 
mendan is almoſt > & lure reprobatar, Itis Infinitein nature, in 
dignityes and Benefices, in place where,. in time when, in erders how 
they ſhalbe givenand'holden, in number, for they maythavetwenty or 
thirty ſmall, and ten very good; ſuppoſe there were not namy very worſe 
in'the time of Popery. This is like the fraud that is ralked apparent, 
where.the Father infeoffes the Son and Heir, 33. H. 6.14. the Lord 
may.eater upon the Heir, a::d ſoupon the Feofee without praof conve- 
nient, -eft quiddam perfettym in rebus licits, So Saint Pal 1 Cor. 10, 
2 3. ell things are lawfull, but all things are not expedient. And this 
formerly ſpoken by Tally, eſt aliguod quod non oportet etiamfs licet; Quic- 
quid weromon licet, certe non oportet. Sce Mildmaies Caſe Co. lib, 1.1 77: 
A Leaſe 
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A Leafc for yo0g0, was CL a power were reſeryed: toud« 
mit any eſtate for years, for any reaſonable' confideration, asito bi 
ſhout be thought good, yet the land was his own before, 4-Ed. 3. 
Waſt. 11. A Leaſeof an Houſe and Land, Ez qued peſiit commeduns ſawn 
inde facere meliori made, quo fibi viderit expedire, fine contradiftione aliqui, 
yet he may not pull down the Houſe; for there 1s nothing more contrary 
to libertie, than licentiouſnes,nor to diſcretion; then fooliſhnes, Tnmars 
ima potentia, maxima licentia. 8g {EIS | 

And now for the other words of the Statute ; that is'to ſay, neceſa- 
rie, lex neceſritatis, & lex temports, ſcilicet inſlantss. And before it is well 

Aid, neceſiitas legum wvincula ridet. Butthis is, when you may perceive 
the caſe brought to extream neceſsitie; for when the AR is done, the 
Law permits you not to kill him that aſſails you, wheri you draw neer 

our laſt refuge, becauſe you'foreſee, you ſhall 'be driven to. ir, 
ur you muſt forbear till necefsitic be at his full period'; for till then ie 
may beotherwiſeprevented, or remedied. SoT am of opinion, that if 

a Commendam were granted to a Biſhop of a peor ſchollerſhip of a 
Church certain, now full, tatake effe&t when it ſhould fall voyd, 'thae 
it were not warranted by this Statute; / for it muſt be certainly neeef- 

farie and convenient. And here beforetheChurch yoyd, he may haye «, 

betrer Biſhoprick, or that Bifhoprick may be betrered. "3 


z 


Now the ſecond great point, whether the Patent of the King called The ſecond 
his Preſeatation ; ſhall be judged to have the force of a compleat Copg- greirpoine, 


wendam in it ſelfe, or ſhall only ſerve to give his conſent as Patron tothe 
Diſpenſation, before made by force of the Statute, as was pretended 
that this was thequeſtjon, £ SERER 

It is firſt tobe confeſſed, that the King hath power to do both; and 
therefore had the eleQion to do the one, or the other, or both at his 
pleaſure, | | 
Now incaſe of ele&ions, wherean indifferent AR may be taken di- 
vers wayes; let usin a word fee hoy they ſhall work either by AQ of 
the partie, or diſcretion of the Law. 

And firſt, if your AR may work two wayes, both arifing out of your 
intereſt, EleRtion is given tothe patient to uſe jt either way, as Sir Row+ 
land Heywargs Caſe, (ov. lib. 2.35. He was feiſed of the Mannour of 
Ditton, whereof the Demeaſnes were part in his poſſcſsion, and part in 
Leaſe, and did demiſe, bargain, and fell the ſameto Parrey, and others 
for 19.years after his death ; and it was reſolved by the Judges in the 
Court of Wards, that the Lefſees might uſe this, either as a common 
Leaſe, or bargain and Sale, but not both wayes to one entire AR, and 
one entire thing, | 

On theother ſide, if the AR will work two wayes, the one by an 
Intereſt, the other by an Authoritie, or power : And the Act be indiffe- 
rent, the Law will attributeto it the Jntereſt, and nox the An 
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Hobarts Reports. CAS 

foryyou muſt take it, that ftio/ cedit viriterti. And therefore ſo it was 
ruled in Sir Edward (leares Caſe, Anno 41-& 42. Eliz.Co.lib.te.t7. 
If .a.man beſcized of three Acres of land holden in Cheif, and makes 
2 Feoftment of allto the uſe of ſuch Eſtate as. he ſhall give, or diſpoſe 
by-his will; and after by his. will gives and. Demiſes all his lands to H. 
and his Heirs, thatthis ſhall carry-but twoparts of the land. . And upon. 
the ſame reaſon isthe Caſe 2x... 9, of the Feoffment made joyntly by 
the Feoffees, and a ceft. que uſe. © | Ps, OE" 

, And laſtly, whereIntereft and Authoritie meet, if the partie declare 
clearly that his' will is, that bis A& ſhall rake effe& by his Authoritie, 
or power, | there it ſhall prevail againſt: che Intereſt ; for mods & con- 
ventio vincunt legem; and therefore in the'ſame caſe of Clearer it isa- 

reed; Thatif the Deyiſor had rejeRed his power, and had relied upon 

at,-all yould have paſſcd upon an expreſſe Declaration; yet if his A& 
do imporc a necefſitie to work/by his power , orelſeto be wholly voyd , 
the: benignitic of the Law will give way to effec the meaning of the 


, -» 
} 


|  Partie; and therefore in that caſe it was reſolved, That whereas Hey- 


ward was ſeized fox example ofthree Acres of land, every one of equall 
valew, and conyeyed two of them to his wife, for her Joynture; and af... * 
terwards made a Feoffment ef the third, tothe uſe of ſuchperſon, &c. 
as before; and then deviſed that three pence Acre #t ſ#pra.; that Deviſe 
was good by force of the Authoritie; for elf the whole Deviſe had 
_ utterly yoyd, haying before given the other two parts to his 
Wite. | 

Now then for the -zinor propoſition, how this caſe fits the former 
Rules and diftinRions. Ir isto be obſerved, that the Kings Patronage, 
and his aſſenting tothe { ommendam in that reſpeQ, is proceeding from 
Intereſt: Butthe Kings aſſenting to a Commendam made by an Archbi- 
ſhop accordingto the Law , is but a meer Authoritie limited by that 
Law, and fo far it was performed in the firſt confirmation by him made. 
. Andthe making of acompleat { ammendam by the King, hath an ope- 
ration out of Intereſt (if he be Patron) and though he be nota Patron, 
it is not a rude Authoritie derived from another, but inherent in his cwn 
perſon, amongh other powers and authorities annexed, and incident to 
the Crown, to which the Patron mult conſent. 

Now let us ſee what may be taken to-be the Kings minde in this his 
Patent. 

Firft, if the King had begun with a dire recitall of the former Com- 
2endam, and then made his Preſentation, and Commendation of the 
Church to the Biſhop, as here he doth ; rant liceret, &'c. ſecundum 
vim, &c. prediftarum: literarum difpenſationis, the Patent it ſelf is, cojuſ- 
dam facultatis. No, man would have doubted, but that according to 
his plain declaration, and according to Cleares Caſe, it would hare 
wrought no more, but the Afent and AR of the Patron, to eſtabliſhthe 
former Commendam, TO Now 
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Clearly no; for hemuſt take it ſecundum vim, &c. And the Biſhop in 
pleading bath acknowledged thar; for he ayers, that all his Livings are 
underthat value, & @ VTBE. 
- Alfohe pleads that the King by force of his lapſe, did make this'Pa- 
teht;&T.* ſe. ratione prerogative ſue Regie, per lapſum tempores,: fibi de- 
|  -wolut. per Literas ſuas Patentes, &c. - of 
Ef 7 - Now this generallpower to make Commenda's isin all caſesalike ; but 
his Intereſt-ro eſtabliſh a Commendam of the Archbiſhop , is only by 
force of his Patronage, whichhe hath by the lapſe in this Caſe, arid up= 
on that he hath relied.  9:g ' 
Laftly, obſerve theſenſe, and it is cleer, that the King had no pur= I 
poſe, neither hath the Patent the Tenour of any-immediate Commends; - 2Y 
for it doth confiſt but upon three main clauſes, whereof there is but one ; 
that is Clauſwla conſtitmtiva, and the other two are Clanſule conſecutivgg 
or conſeguentes. | f 
The firſt is, that the King deth Preſent him , and commend him, 
and grant the Church to him; this doth Conſtitute, Preſent, and 
Commend the Church to him AQuually, and thar was proper 'and ne- 
ceſſariefor the King to do, as Patron, to giye force and cffe&to the 
firſt Commernda, and the words were apt enough to enforce his Aﬀent 
effeuall : and fo itis in the Caſe of Heale,againſt the Biſhop of Exe- 
ter, 43-Eliz, No, Entr, 473. 
Theſecond clauſe which muſt make the Commenaa immediate, or 
none, is not a ſubſtantive, or conſtitutive clauſe of it ſelf in this forms 
Et inſuper conſeſsit, Domenus eidem Epiſcops, qnod ei bene liceret, which 
yet would have been much checkt by the clauſe of that ſentence, ſecw- 
dum vim, &c. Butit is clean contrary thus; Eccleſiam ( ommendavit, 
Conceſiit ita , ut eidem Epiſcopo bene literer, &'c, ſecundum vim, © c. 
which amounts but to this; That the King Commended the Church 
unto him, being his by lapſe, tothe end toenable him to hayeit in Cor | 4 
mendam by force, and according ro his former Diſpenſation : there can _ 
be nothing morecleer, ; 
FF The 
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peraneandion, 


panagon make any new thing, but to bring that to effeR, which was 
ſpoken of, ſen the Caſe, H. 3« Phil, & Mar, Dyer, 141 .B;8, 
Appointed dy yy ram wer 112 fery ſhould. have land co. bold- 
ſo long as ſhee ſhould keep her ſelfe fole; &,6-granted them unto her 
for-terme of her life, ſcourdur tevorems Teftaments, H.$.She granted 
2 Rent out tef them; and then E.6.dyed: a Quere is made, What is 
become of theRent which depends upon the yaliditie of her Eſtate, and 
that upon, deceit to the King or not ; but clearly, if there had been 
no Will, the Eſtate had been, yvoyd; for the King was deceived; 'fo 
here if the firſt (ommendans be voyd.. f 

.. $o-the-Calſe of the Abbeſle of Syou, 38..H.6,33, The King ſiſed of 
a Manor , with the Adyowſon appendant granted the Mannor for life x 
2nd thett-granced the Advowſen of the Mannor, haberdam urs cum ad- 
vecatiove-.. And then by Parliamentthe King reciting both the grancs,. 
confirmed them by Parliament, yet the Advowſog paſled not. 

As to the third great point, whether this Commendaterie., might be 
admitted to plead a Quzare Impedic at the Common Law , or by the 
meaning ofthe Statute of 25.E.3. 4ap7 pro Clero.Stan. 3: ' Whereof 
read the words of the Preambleand body (where the Qrdinary gives 
aBenefice by lapſe) ſo thatis the cafe of a perfeRt Incumbent, which he 
calls a Poſſeſſor,, and then evactstbatthe Ordinary or Pofleflor- in all 
Caſes —— be Tag 7 Conturr-plead the Title, and to defend 
his-right, although they clayme, nothing in the Patronage, 

_ ng oF nbvefs of the ( ommendatorie, tor nos being ad- 
mitted to plead, ought to move no man; for the very true Incumbent 
was in that miſchiefe till this Law : fo that if-the Statute did not 
relieve this kinde of limited Conmmendatorie (whereof, 25 Iheve ſhewed 
you , no Law or praRiceever took knowledge before, nor after thas. 
Rarute) that he hath no Cauſe tocomphaine. 

Note,chat if a Commendatexic were-not in Law 2 poſſeſior of a Bene+ 
fice; that is, an Incumbent at the Common Law , theo is hce not re. 
lieved by:the Statute; for it makes no new Poſſefſors, but gives the 
ald leave toplead ; if he werea perfect Parſon, he were within the plu- 
zalities at the Conumon-Law-and Statute 21: H.8. 

Now. let it not ſeeme unreaſonable, that hee ought to hold his pof- 
kfhon, and yet may. be fo diſabled to plead in ſome fort, that being 
ſued,he cannot defend himſelfe ; for if every man might in every Caſe: 
alike, plead what hee would, and in what: fort bee would, pingus CMi- 
2er74,it might be better called ralking at the leaſt, then pleading. And 
Lit. cap.coufir. 12.3,it ſhould ſeem had little ynderRanding to admoniſh;. 
his.ſonne , that it is'one of the moſt honourable laudable ,. and pro» 
Kablethings in-ourLaw ,.to haye the knowledge of well pleading in. 
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wie IRENE Which hes maulh Band ſccelfe, 
yer hecdelerves death by the Martiall di:iplite, wheteof the Rinwihe 
Were the greateſt Maſters and Teachers;) teh moreexeGay docythe 


Law affigne to every perſon in this Civill yarre; his” prope 
and ſeryice, according to the ptopettie of bis Caſe 2nd facultie. And 

therefore at the Common-Law, the Incumbent or any other that clai- 

med nothing jintheP4rronage , could not coynter-plead the Title of 

the Plantiffe , any dit; becauſe that was for Title rothe 

Patronage, wherewith he bad not todoe. © And it was againft reaſoh, 

thar any man ſhould contend for that he neither had nor claymed:And 

therefore toput you but one Caſe before the Statute, and one Caſe after | 
dt, ainſt 1%, Ee. 23 be 
2 


4o prove this 18.E.3.23, The King, brought 2 Ouare Inge 


the Prior of Dareſwe , and his Incumbent, and claymed by a grant of fore the Star, 
the next Avoydance from the Pryor to him "lies was no Plea 


-without ſhewing it; And the Incumbent demanded judgment, be- 
cauſe the King ſhewed nodeed of the grant, which exception was al- 
lowed, Then hee pleaded that thePryor madetis fuch-gran, Which 
the Pryor whom it concetned, had confeſſed;"and both were' 7 jp 
againſt him , becauſe he claymed nothing in the Patronage ; fo as it 
lay not in his mouth toplead, ſo the kinghad judgement; and yet the 
miſchiefe of the Incumbent was objeted. © 

Since the Statute 3x. E. 3.Fitz, Incumbent 6. TheKing brought a 
Quare Impedit againſt the Archbiſhopof Canterbary , and his Vicar, 
and made Title by Avoydance, while the Temporalites were in his 
hands. The Archbiſhop confeſſed it, and the Vicar denyedir, which 
plea hee was admitted unto, by the Statute, if hee were Incumbent 
whereupon, for the King ir was faid , © that the Vicar had reſigned, 
hanging the Writ, And _— it were excepted , that the King _ 
MHould not bee received to fay fo; yer it was judged for the King 
becauſe hee could not bee received by Common-Law, as aforefair, 
—_— the Statute, becauſe hee was no longer poſſeffor, Bur 
T3. H, 4.7, It was reſolved, that without making Title to the 
Patronage, a man may ſhew as Amicss Carie, falſe Latin , or 0- 
ther matter appearing within the Writ ; for indeed, that is no 
pleading, but remembring the Court of that which they ſhould 
acknowledge of Office : And one plea which in effeR is the generall 
iflue of 4 Quare Impedit , Ne difturba per, oy Defendent may _ 

2 Wwitnout 


zncly pray 
diſturbance 


.in queſtion, eſpecially, which the Tenant ſhould  neyer bee received 


So ifa Voucker, enter into warranitie, the very Tenant cattno:longer 
plead ; bur the Tenant by fition of Law muſt plead. ; 
© Now the Statute ſayes, he muſt be the poſſcfior that muſt plead. Now 
it.is well ſaid, Alind eft poſeidere , alind eſſe in poſſeſcione, And it is 
confefſed unto:me, that the Commendatorins ſexeſiris is not within the 
law ; and yethe isin a fart in poſſefſion;for by a CanonicallTicle,or al- 
lowance,or Commiſſian , hedoth gather the fruits,andſerve,or cauſe the 
Cure to be ſerved, and takes and diſtributes the fruits accordingly, 
and is no Intruder. | 
Rut becauſethe Satute hath alwayesbeenexpounded of a naturall and 
campleat Incumbent, both tothe Spirituall Cure (which is-attained by 
Admifcion and Inſtitution only) and to the Temporaltie alfo, by indu- 
Qion,asthe Books, 8 pleadings areclear, 8 therefore can no Commenda- 
zorie for ſix Months, nor for Icfſetime, then for perpetuitie , whereby hee 
may be madeaperfeR Incumbent,ReRor ofthe C hurch,and ſeiſed in fee 
rohim & his ſucceſſors,can be within the words,or meaning of this law; 
for there is difference between the Commendatorie ſemeſtris, or for yeers, 
or limited Eſtate, butthart this latter ('ommeyrda, hath a clauſe to make 
the fruits his own, but. not to make him ReRor of the Church, which is 
the eſſence of an Incumbent; as is well agreed in Grimadexs Caſe, and as 


upon my Argument before hath fully appeated.. 


Now . 
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things manifeſtly true or falſe; for argumentatian com 
_monly is Cation, £71 | | | | : $ +5." j LITTON 
Now. if the thing it ſelfe be voriſtinwrs, we niult, make no new Com- 


| Paratives upon-Superlatives , CAdultumsyalee ad ſeipſon Serſuggengins 


ipſa evidentia veritatis ; nec nſquam- ſic invenio. qu quo 
res de qua dicitur manifeitier «ſt, quan onme quod dicieur- Aungup... 

I dofirſt agree, that a _Qugre /mpedi, between twoſtrangers, if inthe 
debate of the Cauſe, cither by pleading or Confefſion'of the parties, itap= 
peare tothe Court, that neither of them. hath righe, bur that preſentati- 
on belongs tothe King, the Court may, nay they muſt award a Writ fer 


| the Kiog to the Biſhop; andthat without prayer ontheparr of the King; 
| for the Court and Judges are of the Kings Councell, ::But thismuſt be 


where the Kings Title appeares fo cleare in:allegatss &:probarze.tothe 
Ceurt,as it is certain and infallible both againſt Plaintiffe & Defendang, 
16. H,7.12. Finenx dit que inces cas doit eſſe adjudge pur le. Roy &: 12. 
H. 7.12. Mordant dit que eſt common caſe: & x1. F- 4+ IIs 4dj or 
Hawk & Hill ſs clearetitle appiert al Roy, come. per les parties in le pleadan 
Fitz. Na. br. 38.1. And therefore I will cite yowa..Caſe-lately ,ad- 
judged in the Common Pleas. ; 


M4. Jac Regis ,rot.648. A Quare Inpedit was brought by the Chan= ,3;4, :. 1,1. 
cellour, MaſterSand CORR avainN Sir Eloard Wal- _ - + oc libs 


grave, and others, of the.Chuxchof Colney in I orfolk, and declared 
that Henry Taxly Eſquire was ſeiſed on the Mannor of Eafthall ad quod, 
&c.and was a Popiſh Recuſant convia, and the Church yoided; &c. 
Walgrave confeſſed the Title of Yaxley, but. faid-that he paid not the 
twenty pounds a month, whereupon a part-of the Monnor ad qd. &c. 
was by Commiſſion ſeiſed into the Kings hands, and that he granted the 
ſame two parts, with the Appurtenances,to him for oneand twenty years, 
fi tam din, &c. Now though by the Defendants plea, the Kings Ticledid 
appear again(t him, yet the Plaintiffe was demanded.by the Court what 
he could ſay, &c. who confeſſed the Kings. Title according.to the Bar, 
and diſclaimed in their Title ; and ſoa Writ wasawarded tothe Biſhop . 
for the King. Now in this. caſe there is no other confefsion againft the | 
Plea ofthe Title ſer forth for the King, then ſuch 'as may- be enforced * 
out of the Demurrer of the Plaintiffe, upon the Defendants plea. 
Now there is-a great difference betweene a dire&- Confefiion of * 
the party by a bene & were, and a nient dedire, or a Demurrer, . 
that is, between a dire&_Confelkion of the party EI | 
| Anda: 
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mbent did not accept Tefverroff, nor wasinduQted inthe ſame, and 
then there was pg wink ,H1 , being the former Benefice ; and 
- Gronſequently inLapſe: And if ir were no avoidance 65x Law, it 
could norfallintothe Lapſe by the fimpleplurality , wi 
thePatron, whichisnowherealleaged. | 
Laſtly, 'becauſetheLaw requires incvery Plea-twothings, the one, 
tharit bein matter ſifficient; the otherthatic be deduced and expreſſed 
according totheformsof Law, if citherthe one or the other of theſe be 
wanting, it iseauſe of Demurrer. - Mus | 
-- Andallthepolicie andorder inſtruterh a man, firſt coskirmifh and 
praiſe ſome light Sefeats before he joyn Bartell ; fo we begin firſt with 
Pleas to the-jurifdition' of the Court, then to' the perſon, . then to the 
"Writ,thento the Aion of the Writ, andthen tothe Afton itſelf. And 
upon all Demurrers the arguments begin ever with the points of forme 
before they ſpeak tothe matter of Law. And fo the Earl of Leiceſter, 
Caſe Plo.Com. 4. or in the Kings-Bench, where the judgement was 
drawn up by che Clerk , god placitum predifti Heydon modo & forma 
proeditts "rn wgreEe fufficiens, in lege exiſtit, &c, which was fayd 
0 bethe form in that Court ; yerbecauſethe Counſell faid, they Demur- 
red as well for matter as forme, at their requeſt the Court ordered, that 
the entry ſhould have the clauſe, materiaqne in coders contenta minus ſuf 
Fciens, &c.as it is uſed in the Common Pleas, 
TL - . +2. Anrdobferve, thatthe Demurrer inthis caſe is, Quod placituns pra- 
. difti Epiſcopi modo & forma, predift, placitatums & materia in eodemcons 
perta minus ſuſficiens, &c. ab attione ſna precludend. quod ipfi ad placituns 
#llud modo & forma predidt. placitatum neceſſe non habent, nec per legens te- 
nextur reſpondere, & hoe, &'c. which fals full ro this, Thar whatſoeyer 
the pleas, they are not bound to anſwer it in forme, as itis pleaded ; and 
thereforeit were madnefſeforthem, by anſwering it, toallowit good, 
and make themſelves anſwerableunto it. | 
After allthe Judges had argued, wee aſſembled in Serjeants Hove, the 
; rather becauſe the King defired there might be a conference, where it was 
# foundand agreed (as I obſeryedin the beginning) that ſeyen of us had 
j . delivered 


it juſt; batkifhs he macitan yay pr 2s. 
of uniry. Thatalt pare becalled, andrke Qereaf the preſene 
ayoidance ne! wrote yr | 

Whetupon judgement was this AMechaelmaiTerme entered proquenemte: | i 
guod habeat breve Epiſcopo;and order given,that no Wrieſhould go'forth,. .< 
neither tothe Biſhop nor to the IDs 118 
Wrir,. tillthe Court gurefurther order RE” 


150 Benedif winchcomte againſt the Biſhop of wes 1-242: þ. 
| cheſter and one Richard TO. vare Tm3- 


” pe : 
Benedif& Winchcambe brought a. cre mod ag :nftthe the Biſhop of Stare 31-E8)- 
B77 #cheſter,and Richard AE And: Galen as this Thatono 1199076 _ 
William Walter being ſciſed of the Church af. Soekefirn, and and arc be F* nnd ; 


ing Incumbent of it, anda man: onrvac pained with the $ | 
and. like every-day-to-die ; Sy with Waker for ga. > thas tam chetings 
he thouldprefem, er cauſe re dr be-proſenced, whenſdeyer the. other-cicle begins 
dyed; And forthe betcer and ſuse eFecting whereof, ic was agreed be- and continues: E 
exweene them, that Halter: ſhould grane the nex2 Avoidance anon? Rt | 
Ebdev a ſpeciallt Friend of Jayes upon Confidence, &c. Which was- 
done — Then Fattoy the Incumbent dyed, and Ebden in exer- 
cution of the Symonicall agreement aforeſaid, preſented Sap, who: was: 
admitted, &c. and-then Walter granted: the Magnourand the 
to Finchcombe the plantiffe for yecres. Say dyed, the: Kingpreſents Puls- 
leon whois admitted, &c. And Hinohcombe brings the Quare rmupedit- 
againſt the Biſhcp:of Wincheffer,and him who Mlexdodall the matier of Y 
Simony aforeſaid,as Parſon, a te ng ifſlue was. taken and: 7A 
and found: for him. The quettion. mage: by the plantiffe in arrefh of = 
Judgement was, whether theKing or #izchcambe have righttothbatPro-- 
tentation, which depends wholy upon:this, whether the Kings;turn gro=-+ 
wing by reaſon of the Simmony be. forfeted:by:; the preſentation which 
depends wholy.upon this, whether the Kings turne growing by reaſon of: 
the Simony-be forfetted bythe preſentation, &c , And: death of Syy;that: 
camein by-Simmony. 

This eaſe after divers Arguments. at the barre; pro-& contra: was abe- 
gued by us, at the-Kings Bench openly. and: at large ; And weall: —_ 
Agrees! 
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| dgreed,; that Judgethent'was'to-be givenfor.the Defendane that 15-20 


Ll 


fay, for the Kings title by the Symony. And Humor, now this Trinity 


 Terme, being comenewly tothe Bench, having; beene. before for the 


Plantiffe was now of opinionwith us, and. ſo-argued. Andmmy own Ar- 
gument Iſcrdownejwhichwasthus: ti2 lf toy bony 

- Ir is againſt" nacure'thar any thing ſhould be both yoyd.,'and nor 
voydat once; bur to 'ſeverallreſpeRs'ic may be as ar ſeverall times, If 
T bargaine and fell ro A. and before inrollment, doe bargaine and ſell 
the fameto B. which is inrolled, now this: eſtate is: good. Burt if that 
ro A. bee after jnrolled in due. time: z 'the other" is.; ipſo fatto, 
yoyd;" | ALLE HTS a nog an to Sig rg 

| 7h thing may be voyd to. onepurpoſe,and notto another; and if one 
be ſciſed of 'a Rent and be bound in a Statute , andthe rent be relca- 
ſed to the Tenant of the land, it is utterly of it ſelfe extint and voyd, 
'but yer as to the Cognized, 8c. And for his execution ir is in being, 


' Coke lib, 7. 38. Lillingtons caſe, 


Athing may be voyd, or not voyd, at the EleRion of him whom it 
concernes, as in Hollands caſe eAnno.g & 10.E, 3. If aman having 
one Benefice take another without Diſpenſation though he be not ine 


dicted fo,within the Statute of "21. H. 1. yer the Patron of the firſt - 
_ Church make take itas yoyd and preſent preſently ,or may leave it as 


'full till ſentence of Deprivation, 


Voyd and nor A thing may be voyd, and yet nottobeayoyded in every manner ; 
voyd one-ſcife wherein -I-will not uſe the example of Outlawries made voyd upon 


ſame AR. 


the Statute of $8. 7. 6, Which is well expounded , voyd by writ of 
'Errour; for ſuch caſes-are not yoyd indeed but voydable onely ; and 
there isa great difference 'between a Writ abated, as by thedeath of the 
parties, and onely abatable by-plea to the writ. But a Sheriffs Bond 
2jnft a Stature of 2 3, H. 6. is utterly voyd; and. yet you cannot 
plead on eff fattam to it , but you' mult plead the fpeciall Caſe, and 

conclude Judgement / a@tion,or ſue not your deed, Dive& HManning- 
ham & 36. H. 6.1. ſoe a Feoffement fraudulent ſhall be ayoyded by 
not guilty, not by iſſue =e infeoffe pas: but then by pleading the fraud 
Caſe Humberfton & Howgall Tr. 21. Jac. my own Reports, Gooches 
caſe, Co. lib. 560. in Burrells Caſe (9.11b. 5. But the Commeneſt caſes 
are that theſame- may bee voyd as toone perſon, and not yoyd as to 
another, and that Common runs upon this diſtinRion, though it bee 
madeyoyd againſt the party himſelfe that made it, asare the Caſes of 
fraudulent Conveyances and Alyenationsof women tenants in Dower, 
or Ioyntrefſes upon the Statutex 1. .7. and this is the leaft that can 
bee made of this Caſe. Burt this preſentation, &c, madeupon Symony 
is utterly yoyd againſt -the King, and the Church in no fort filled by ir. 
Which being ſo, it is repugnant in it ſelfe, that is to ſay, that it ſhall be 
bothyoyd and nor yoyd againſt the King.at once. Now it is confeſſed 
| that 


od b Pen I 
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ledr (as Iuftice Browwefayes ini the Lord) Barkieyacalt 
249: againRt Feffonthere; 124.7; whodeliverghigopinion without” , 
either authoritie, or reaſon) Grant of the next/Ayoydance, andan uſiirs 

ation be made upon him, andthe Clerk die, now: the King hathiloft 
bis tura. Theſe Gai $ | grant - fox -it: is. apparent, that theuPrey 
ſentation made ;:the) uſurpazion'is voyd, and filled the Church; Wwhieh 
the King cannietundoe, but by. Quare /mpedit, after Indution;tharelie 
death of the Incumbent did not fillthe Church ; bur it hath ſo ſatisfied 


' the Kings turn, as he cannot take ancther, becauſe! o much is had jn 


the Kings default, as histurn amounts unto 3 and. the owner of the Ad+ 
vowſon muſt be no longer kept out, neither by Lawin caſcof lapſe; nor 
by grant. Ex NETS Mat) 1675514) b 
Now this Caſeis clean contrarie; for here all the As that ſhould fill 
the ©: hurch,are madeutterly void,and the pretended Incumbent difabled 
to be Incumbent,even from tbe firſt Simonicall procurement, which was 
before the Preſentation, ſo.as. there was never.in Law Preſentation, &c:. 
no more thana Parſon dead to:this purpoſe in Law-:/inay more, hes 
difabled for ever to:take that Bencfice of any other Preſentation z7and 
therefore this Simonicall Preſentation cannor fill the Church againſt 
the King, astheuſurpation doth inthe other Caſes; and the death can- 


% 


. hot conſummate that was never begun ; atid thesfore the Statute ſhould. 


have been vainly and ignorantly penned, if it ſhould haveſaid thatthe 
Church ſhould haye been voyd, as if he had been naturally dead; for 
in this it is, as if be had never been, as in the ſaid caſe of Grimdons Cain 
and therefore the Law procceds to give ituponthisbranchto the King 
for thattime andturnoenly , which 1s for that ayoydanceonly; which 
is not yet filled nor fatisfied by this Idol,:or ſhadow'of Preſentation. 
Note the Pleading hete fol.18. is, that: Ebder preſented Say, and 
that he was admitted, 8&c. Quorum pretextr, & vigore ſtatuti, the Pre- 
ſentation, &c. was a yoyd kindeof repugnancie; but ſee Grimdons Cale 
Pleaded, Plow 495. that the Church being full of Dean and Chapter, 
Eqwe 6. Preſented (hamblaine who was,&c. which Preſentation, &c. 
were utterly voyd, and no Caſeis likethis : herethe Parſon.is/ incapable 
ofthe Church, there the Church was'not capable of the Parſon ; and 
thoughthe Preſentation and all the As bemade vayd , yet it was ne- 
cefſarie toexprefle thery ; for without a Preſentation Actuall, or Simo= 
aicall, the King could not haye theturn. - And if the Statute had only 
| Gg made 
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Tcion to Liagtn mo andiherefore 


Kreme ofthe: con 


Es Sole him bim 


W that Ticte chat ic giuesbim, 
'Forif a Pacron would m_—_— 2 wichonefo Symon —_— 


none, 4 King is kk es 
de Pt ave po by the expreſſe words of Ne 
ined hong te ime oftherkrs ſererall clauſes, makes the dif 
uenceevident. 
For; thefitt finding che Patrot guitic makes: his At voyd ; bY 
hisrurne to the King ab initio, But the ſecond clauſe, findingthe 
| Zoxtuy innocent , and the Symonie to begin. in the Inſtitution and 
the JuduRionafier, makes the Church voyd only from the InduQtion,, 
and fo allowes this to bee a: Plenartie, and gives the next turne to 
the nexe:Parron ;- fo upon the laft branch of the Stature,' if a Clerk: 
that gets orders b Symonie, obtaines a Benefice lawfully within ſe-. 
ves yeeres it is made yoyd + but how ?- From the InduQion-, as if hee: 
were dead,” and the Patron: to preſent. If either of theſe had beene 
Eddons ak, Winchcombe ſhould have preſented now-:. So that if a man 


' have a grant of the nexe Avoydance, and preſent one withour - $y-. 


monie char-were inſticuced' and-inducted, or got orders by Symonic ;_ 
yet his grant were/Inſtitured, but-in- the other Caſe by. Preſentation 
by. Symonie it is _ executed, when-the King preſents , though it 
were attempted before. }- 

(And the ſecrecie'of Symonie confidered ,. to take this expoſition, 


. were to fruftrato the Law; for if Symonie bee! concealed till dearh 


alt were-ſafe, which theStatute-well perceiving gives no lapſe without 
notice againſt the common Parron upon the ſecond and laft branch , 
and by the ſame reafon, can-impure no Laches to the King, for which 
ir ſhould deprive him. of his Preſemeation, But I grant if the. Clerk 
thould refign or the like, and a new Clerk were preſented and dyed, 
that now the Kings turn were loft, as in the other ordinaric Cafe, and 

n the ſame wich 

- And this is fpoken, asifthis-were-only-yoyd againſt the King z But | 
Hhold. ie. utterly. yoyd to ftixangers that may take lawfull advantage - 


of it;-and therefore notethe natuzeok the Caſe, that. it is comratiures. 
rurps 
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his Fecutor and dye , 
SoTE 


| ** SThe cings 
broken, though 


hereupso it ib 
reſolved: Dy, the lat Cafe 3 that if a man havi Beriefice; accep) 
another, and be inftinned.and indudted/into:theſccond; 'andrhenreatl 
not his Arricles; 'thav yet'che firſt: Benefice yoyds;.nor: | \Celhotr, 


beeauſe the ſecond is nor taken; * And'fo inthe Caſe of: 
Eaton, it was adjudged voydevento the Pariſhioner. ; tore oo: ] 

Butnow Tiaid, that it was voyd to all men, quorum intereft;; to the 
Kivg and his Incumbent, and aſl that claimeunderhim, andthePa.. 
. riſhioners to the Ordinarie, and to the like, for all things thatgmay 
cohcerne that point, and the parties -intereſſed iathat, | : 

Butclearely it is not yoyd to an Viurper, for a-manwithour right 
cannot preſent unto it, as to a Church-voyd:, nor the: Ordinarie; {6 
diſcharge himſelfe, if he receivethe Clerk of an Viusper; for he is none 
of them, Queruns intereſt, 

Alb, if one having a' prochein avoidance preſentby Symonie, arid his 
Clerk be received; he ſhall never preſent againe, as taking this to, be 
vyoyd; and-fo his turne'ts remaine. For asto hinvit-is fallen; heſhall 
not'difable' his own A, nor can have reaſon by the- Kings Title to 
doe it. - | 
And though #nohcombe were:ho way: privie' to the Symonie; that 
dorh him n6*g6od;; ias'to* this exule forthe» Patronage cantiot come 
co hits, tIH Epders turne- be! ſarified>; which remaines- Rill-yoyd to 
their purpoſe, notwithflanding his/Sytmonicall preſentation, till the 
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«, mats Stwkeley brought an Action of Treſpaſſe againſt Reberr Butler for 


CE It gages 
"x I by V7 Fe: HS 3 
ck SAW 4% 
0 


_ '* felling ofcerraine Oakes and Aſhes;8&c. Ar old Cleave,"whereunto 


«rhe Defendant pleads got guilty , and upon a:Þpeciall yerdiR, the 
$+ was:thus;. {33.5 $ $0 1392339 ME, Suk $1:9.291353 


- 


* whereof a Meſſuage- called Stout , and 100 Acres uſually occupied 


© with-it, and p00 more, and certaine Woods called Blagrave, Puck- 
S* hall, Erridge-Boore, and Readwood, all 1ying-in Cleave were par- 
*cell; and-the-ſame yeere did demiſennto Robert Batler, and Tulian 
©-his/ wife, and Robert their Son, now Defendant; thefaid hoyle: and 
<all the-Lands, and.Blagrave, and Pitchell wood, fertheir lives (cx- 
*cepting all Timber Trees.) And theſame yeer by Indenture, did bar- 
E<gaincand.fell to Edward George, Onnia illa, boſeos, ſabboſeas, macremia, 
S {nt*: eric ftant', ereſcer* ,''& exiſien':in & ſuper toto ills Manerie ſuo de 
6 Cledre;un ditto Con Somerſer, viz. in & ſuper Copicia ſua, ſrve boſco 
S*ihont le: Erridge 13008, cont' 2.4. eAcres.: Et in & ſuper tato illo boſco- 
*£2:904t" Boorewood cont'-1 © Aer, Ac in & ſuper: tots. ills: boſco vocat 
v5; 12s 9 rea 7 Acr'. Et etiam.in & ſuper foto illo baſes ſuo vocat” 
H Wood cont' 5 1eAcr', una cum omnibus aliis boſeir,, & ſubboſcis; 


& ds Cleave; que convenienter pareari. poterint & fumi: ſine prejudicio & 
<< damno ciders Stati, Anglice, the State and maintenance ditti Manerii : 
« Anda:Covenant onthe part of the Earle, that the ſaid George, and: 
«his Aſſhignes during five yceres, may.ſell and carty the' Woods withe 
&. ut interruption of the Earle,or. any others; and ro-make ſawing 


- Pits, and to ſquare, and cur the Timber-Trees upon the ground: du- 


«ring the ſaid Terme, and:a'Covenant on the part of the Leflee,that 
*heeſhall-fill up the Pits, and make all things faire, and amend the 
< fences.that ſhould bee .broken during the ſaid terme of five yeares, 
© Then George, Anno 38. | Did bargaine and ſell to Robert Butler , the 
<Fatherall theWoods in Blagrave and Pitchell-wood, and inthe feyen 


hundred Acres; ſothe Woods'in the hundred Acres, growing with- 


* in the Groves and Wood, and in the other three Woods,remaine fill 
< with Provilo; who after Juno 40 Eliz.did bargaine and ſell untothe 


* Earle of Eſſex, all the, Woods by him fold unto George, except thoſe 


«that he had: ſold as aforeſaid to Batler. the Father, who by bis Will 
«did giveunto Butler his ſonne the Defendant his Woods. And the 
< Earle 39 Jac. did bargaineand f:1l by. deed, inrolled unto Sir Thowas 
* $tz4keley, the reverſion of theſaid lands, and alſo his Woods 2431 to 
« which Butler the Father attourned ;- and then hee-and Robert Butler 
**the ſonne, and Lewis theother Defendent, as hisſeryant,by. conſent of 
**: Trewlian:and others the Executors of his Bather ,. felled certaine of 
*the Trees in the Declaration:, which- was: Timber ac thetime of the 
© grant. 10 Blagraye Wood, and Pitchell Weod., andother of the.Lrees, 
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in the ſeven hundred Acres; atd the Jury allefſed dam 
- which watwellandadvifedly done: +574 


- the Bargainees andtheir Aſſignes may take them whencthey will. 


of allche woods, upon-all the Mannor, or of the woods upon the Copice 2 Queſtion, | 1 
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Vpon this whole cauſe I am of opinion, that the Defendant had good 
Title toall trees felled in cither wood; andfot as well theſe inthe 700+ 
Acres, as in'the two Groycs, and that therefore the Plaintiffe is tobe 
wholly, GT or PH Fo yi E0eT 01 7 
—Þ L:chdawe queſtions; Theficft; Whether the Y3z; hath powerto Thefirft poing 
reſtrain thegenerall grant to all the woods uponithe wholedvababe, to 9 Queſtion, | Hl 
the woods onely growing upon the five Groyes 3'or thatthe ſame gene- *\ 60 
rall clauſe beirg certain and expreſſed, ſhall make void the#iz, | >» hl {1 ol 

The ſecond queſtion is, Whether the Covenant on the;part of my Lord The ſecond: 
of Efſex and George, to take the trees, &c. within the'five years next Wellions. / 
after che:grant, ſhall ſo cheek and controll:the Grant, that he may-net | 
take: the trees: after the five yeares : And I amof opinion clearly, that 
it doth-not control the Grant, butthar as the trees areabſolutely given;ſo 


Thirdly, I will give my opinion concerning that part'of the Clauſe 
that runnerh underrthe. #24 cum omnibus alits, &c.' upon whichT hold, 
that that part of theClauſe giverh nothing, becauſe itis void for uncertain- 
ty,and yet ic hurterh not the former Clauſe, becauſeit is diſtin,and tan» 
deth of it ſelfe divided in. his 'power and operation fromthe other. | 
As.to the firſt poyar, whetherrhe Yiz.doth reſtrain the generall grant The firſt poinr . 


--Tamof opinion, thatthereby irdothinot; andthereforeT will con+ The force and: 
fider, firſt in generall, how the premiſſes of a grant may bechecked, re- uſe of 4 Vize. 
ſtrained, corrected and explained, 

- It may be corrected or reſtrained by a divided clauſe, or by a connex- 

ion of one clauſe, Z | 


: By adivided clauſe, either inthe thing given by an exception, orin 
the ſtategivenby an Habendum: Bur both' muſt be where the premiſes 
of the Grant are not ſpecifyed andexpreſſed, but generall and implycd, 
as tothe purpoſereſtrained. "05s 

And thereforethough the Law ſay, that-whena man grantsland, he 
grantsthe under woods incluſively, and ſo when he grants the houſe, he 
grants all the ſeyerall rooms in the houſe, 27.3 3.&: 34. Eliz. in the Kings 
Bench between Keniſharsand Redding,the caſe was that the Queene leaſed 
the Parſonage of Greemwich,with all the lands and underwnods thereun=- 
to belonging, ( exceptis omnibus groſſis: Arboribus, boſers, &- Maeremiis ) 
The opinionof. of the. Court was, that the exception as to the under-- 
'woods is :Yoid..Sois-the.calſe 9. Eliz. 265. ofa Leaſe of an houte and: 
ſhops (excepting the ſhops) which proves that the rule; 2xpreſico corps 
96. tacite.inſunt mbhil operatar, is to be underiiood naying poet ror 
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now.if the Leafc beto himand his Afaignes, 38 an office of truſt.co one; 


, "A; Conditiqniannexed to an eftate given, is a diyided Clauſefrom the 


* 


Grant, and;cherefore cannot fruſtrate the Grant precedent, neitherin 


anything expreſſed, nor inany thing implied, which is of his nature in- 
! 4a 


ident andiinſtparable from the thing granted, And therefore Sit Antho- 


cAlildmayes Cale,: Colib 6.4, A gift-intail: upon condition notta 

er 2. commonRcecovery, : Dt and and dere teat. 
takes away a liberty. which is;inſeparable from-the Rate, as toe fee; nor 
toalien;And a:grant of an houſe upon condition not to medele withthe 
Ps, isyoid;:for this.doth notas an exception reſcrye the ſhops tothe 
,and'from the Leſſce;. but-leavesthem inthe Leſſee, and thenfore 

bids theuſ of that which it hath madehis 40 pos 9 eo Soups - 


. 


nts 8 Mannor, owns pertinertice, it no way the Advows 
for. then, if it == yer the words-adeo: plene, &c. will carry 


pon##hiſlers Cale, Cokib:1.63.chough ir be well when the 
Kin 


itindheane Caſe; though notinthe other, when it is excepted. Sos com 
verſe, the Mannor edcoplent, willadmitan exception of the Adyowſon, 
not if it wereexpreſly granted, _. CF23546 

Vpentheſame reaſon it is, that if you Demiſe a Mannor, you may 
by.an exception pareaway as much of the Demeſnes or Services,or both, 
as you will, but you muſt leaye it ftilla Mannor,having ſome Demeſnes, 
ſome Services,and a Court. I mean,where that that I haye is ſuch-a true 
Mannor, thathath both Demeſnesand Services ; for though a Mannor 
may Rand and paſſe by that name, that is buetitular, yer your Grant 
ſhall be taken, asthething in your Grant, | 

Againe, by an exception, you ſhall not make the whole Grant fru- 
ftrate, thoughthe Grant be in generail words, Therefore if you have 
butonecloſe 'in D. and you Demiſo all your land in D, excepting thar 
one Cloſe, the exception 1s yoid. 

13,E/iz.lib.62.88. & 100. inthe Kings Bench, Darrell brought an 
ejectment againſt ( ollins of Lamberhurſt, in the County of Kene, The 
Jury found that the Maſters: and Sbhollers of Linkford, wereſciſed of 
theland in queſtion, being part of the Mannor of Hothley: in Lamber- 
hurſt;and that they did Demiſe all their lands in Lamberhurſt,excepting 


theMannorof Forbley, under which the Plaintiffe claimed ; and they 


found that Lamberharſf, did extend unto Kertand Suſſex, and that the 
Maſter, &c. had no land .in Lamberhurft, but the Mannor of Hothley : 
and-it was adjudged that the Leaſe did. carry the Mannor of H, ley , 
and that theexception was void. And alſothat the Jury-being alſo of 
Kent, ſought to finde that they had not lands in Sefex, 'as wellavin 
Kent, becauſe the iſſue, guiky-or net guilty, depended uponit ; others - 
| wiſe 
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AM. 33-& 34: Eli. inthe Kings-Bench one ## 
of Zandsin Loder Hebeadams to his Foolfece, 


- 


be voyd; FOES 


- Andyet in-che Caſe of Underwood, and 


: in the Kings-Bench, the Caſe was; Thar one*bavin Tenked bits Land "IF 


othbree for their lives, granted the Reverſion Haberdan tothe Grantee 
; _ forhis hfe; andrhenvheſe words, which fac Eftate for life to-begin 
| afterthedeach of the three firſt Lefſees. Andrhac was adjudged'a good: 
- Eftate in Reverſfion for life ; neither can you by an Habendum fruftrace- 
a Grant that was compleat before, as # Caſeis 7-Eaw. 6. whete 2: 
\ Leffleefor years granted all his eftate Habenduns afterhis dearhs 

So much of divided Clauſes, LOTS es C0 ITS; + 802 

But now of one clauſe carried on with a Connezion,:fo asthey make - 
it but one entire ſentence, till che whole be finiſhed, the Law:-is others - 
0 wiſe; for onepart of the ſentence may nor only. abridge and'correR, . 
bur utterly fruſtrate and make 'voyd the wholegrant. . Andtheretore if: 
a Leſſce for years grant his Terme after his-death; rhe Grantis voyd.// 
| Soin' Donghronr Cale, Collih:3.9. the Caſe was, ' Thar the Duke of 

Northumberland was ſeiſed of divers Houſes and Cortapes inthe Pa+- 
riſh of Saint Sepulchres London, and bargained” and fold all his Tene-- 
ments inthe Pariſh of Saint eAndrews Holborn, in the Tenure of one- 
William Gardiner,unto one Leazand the Grant was judged voyd,though 
thoſe Houſes werein the Tenure of Gardiwer, which was the pvinc judged; . 
' But where it js added in thar Caſe, that the Court wasof opinion, that: 
if. he bad begun with the Tenure-of Gardiner, which wastrue andended-: 
with the Pariſh miſtaken, that the Grant had”been good byrhe rule, 

attle per mmtile non vitiatur. | 
I hold it plain coperary; for the ſeverallciecumfiances and deſcripti-. 


» 


onscircumſcribe and afcerrain thegrant, Andit is a good Rule, Inatile- 


; eft in ſua ſtientia perfefia de aliqua parte judicare ;- and therefotethe 
: ' Judgement in Paringtons-Caſe (%. 16.2. 22. is fall inthe poyne Hg. 
= was ſiſed of the Holpitall of Welles, whereof certain-h ih Lie 
: dace out of the Circuit of Felles, which were in in the teture of /oþ». 
: Browne, were part, and hegrantedq unto eAilwerth all his Lands, inthe 


Traure of John Brown ſeituate in Wells tothe faid Hoſpirall belonging... 
Andir was adjudged, that though the firft part of the deſcription as it 
was pleaded in the Patent, in the-Fenure. of Brown weretrue z yet the 
Jatterpart being falf) marxedall; even asif it wgrethe-grant ofa con. 


MOL ; 


LA 14, - F 
} 
L 6 

” 5 oe *; * 

- - . =_ . 4 
Y "_ 7 
- . o 
v9 - ” 


if-. 


* CIPO Tr RR 2 ne JD 7 OY I COT IT97 oe 9 Fr Fe; I Is NG £ = vE WS 
EI ECO AS an lt CEC Ee EE Es dt Ho ET Sn rn a SL Far de 
bo hed A PDE IN OB. TL hn PIE. BUTYL Ae, 5 12> Was 
2p 


; Hobarts Reports.” Ego 
morjperſon, Andindeed in-one ſenterice it is vain to imagine-one pare 
before another; 'forthough words can'neither be ſpoken nor written at 
once , yetthe'mindeof the Author comprehendsrhem at once, which 
gives, vitam& modum, to'the ſentence, Burt in Grants of particulars 
ſufficiently once aſcertained , miſtaking will not fruſtrate, though it be 
fall. As Paſc 33-Eli.ror.376,Onc made a Feoffment by Attourncy of his 
Mefluage in.D. which was &. ( ottons aſe; yer it paſled ; for cl(& all 
wastobefruſtrate; but athing certain may be diminiſhed, though nor 
wholy made voyd,in Reynolds,C o bib. ' | | 

Riinsford poſſeſſed of 3 Term in Orne/ Grange, whereof part, that is 
to lay, Hobsfteld cametoone Streck/ton in oſſefion for part ofthe Term, 
andto.one Beer, for the reft ofthe Term in Reverſion;and a Rent-charge 


 was'granted: out of the Ss nuper in Texnnra Rainsford, & mods 


in Tenura & occupatione Hobsfield; butit changed thereſt, and o there | 


Was no. repugnancie. 


Now Icometotheuſe of a (wz.) or (ſc.) or in Engliſh (that isto 
ſay) andthe nature and forceof. it. Ir'is neither a direct ſeverall clauſe, 
nor a direct entire clauſe, but it is imtermedia. | 

'Firſt-it is-clear; thartit is not a ſubRantive of it felf, and therefore 

ou cannot begin a ſentence with. it, nor makea ſentence of irby it 
ſelf; butiris (asI may ſay) clauſula ancillaris, a kinde of Hand-maid 
toanotherclauſe, to deliyer her minde, not her own. And therefore it 
isa kindeof Interpreter, | her naturall and proper uſc is to particularize 
thar;that is before generall, or diftribut ethar, that is in groſſe, or to ex- 
plain that, thatis doubrfullor obſcure. 

Firſt, it muſt becontrary to.the premiſles, as 20. H. 6. Treſpaſſe with 


| a (ontinnands, till the day of the writ purchaſed ſc. ſuch a day, asis not 


in the'ſame, is utterly voyd. | 

Next, it muſt-neither encreaſe, nor diminiſh; for it is not the nature 
of it, togive of it felf:As if Thave in D. black-Acre, white-Acre, and 
as 3 andIgrantunto you all my Landsin D. that is to ſay ; 
lack-Acre, white-Acre, and green-Acreſhallpaſſetoo; but if I adde 
under the wiz. land lying out of the Town of D. it ſhall not paſſe. 
And therefore ſee 29. Aſſize 23. upon a partition between two Part- 
ners in C harcerie; oneof them for a ſurpluſage granted unto the other, 
to a Rent of fivepound a year; that isto ſay, to the one fifty fhillings, 
and to the other aſmuch; yet it was judged an entire Rent. And 
29.Edw. 3.9. It is holden, that if 1 grant a Rent of 20. s; out of two 
Mannors, /7. 10.s. out of one, and aſmuch out of another, it is but one 
Rent.SO are Knights Caſe, (%. 65, 3.25. and Winters Caſe, i 4. Eliz. 
Dyer 308. upon the difference where theReantsare reſerved ſeyerally at 

the firſt, and where they arear the firſt entire and broken by a viz. 
So 18, Eliz. Dyer 35 0. an obligation of two hundred Pound, to 
two /plverd' to the one a hundred, as' much to the other, The Hoke 
| caves 
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Quare;; but oro ana aVoid, un mang FA ror | 
A1 nade in e/f£pri/ for ex rendring aycarly Rear (that is 
| be nie, Ocborns Caſe (0,1tb.30. 13» a» Auglict, which is bur® 
viz, or that isroſay, ſhall never excecd the Latin © | 
Butnow 1 grant-ontheother ſide, that avis. may work a reſtrition 
rent, asthey may receive ſuch a conftruQion withour apparent injurjep 
the rmer words byconſtrudion of Law would have had @lar- 
ger ſenſe, if the viz. had not been ; and thereforeſee 17, Eliz.3. g. Adore 
timers Caſe '; One granted twenty Rent; note a Rent which 
muſt be, 2s I have ſaid underſtood, oneRevt of tempound/inhis Man« 
nor' of D. to-receive RE _ _ one ___ ares —_— 
_ madeuptwenty peund, faving' his Signiorie, And'the opinion 
poongnty ie; that this was 94, Grant of the.feverall bv of thoſe 
Tenants, asRent ſeck, by this vis. which had heen qtherwiſe; ifichad 
left atthe premiſſes without the viz. for thenit would have: been a new 
entire Rent of ten pound out of the whole Demeaſves of the Mannor. 
But I amofclearopinion, that ifthe particularRents inthe firſt Caſe had 
made but five pounds, that then the premiſſes would have taken place; * 
and the viz. had been yoyd. Like unrothe Caſe 15. 4f.r1& 15,4. 2. 
in charge g. cf. grantstwenty ſhillings Rent ir his Mannorvzz. by the 
hands of one,ſo much,and of another ſo much;;and the Tenancs affigned 
are butTenants at will,the whole Mannoris charged with cheRenrwity 
being of no effeR,is void in-law : for it ſelf being of no effet., cannot 
fruſtratethe premiſſes, which are of ſufficiencie of themſeiyes 1.Ed. 3.5 09, 
Onegayeland to A. and B.Habendum to A.for life, and after hisdeceaſe 
to B.It was holden good. See Littleton 66.If a mangive land to two Ha 
bendum, tothem ſe. the one moity to the one, and the other moity to the 
other,it is good. For note, that the ſubſtance of tae premiſles is not alte- 
red;for both of them ſhal have the ſame in uſe, in common asthey ſhould 
havehadit by the premiſſes joyntly, which is but a point of qualitie, 
er accident altered. But if it werethirty Acresto two, f#. twenty to 
one, and ten to another, it werevoyd. So upon the Caſes 21. H. 8.77 
& 13. H.7. 24. 1 held, If I granted Land to one and his Heirs, viz. 
the Heirs of his bodie; it is an eſtate tayle. So 23, E/iz, Dyer 299. If 
in a Quare /mpedit, one is pleaded ſeiled of the Manor, to which-the 
Advowlonsappend, viz. to Preſent in the third turn, it is good: bur if 
oneſciſed of the whole Advowlſon ſhould grant the whole, wiz. to Pre- 
ſent every third turn, vis, werevoyd. Soupon the Caſe g. Eliz.Dyer 
261+ If a man haveLands ina Hamlet, and otherLands in anotherpart 
of the Town ; if hegrant his Lands in that Town Je. inthe Hamlet, 
I hold that no more will pafſe, and the viz. isyoyd, & 6.&aw.s. Dyer 
77. The King granted ſcirmm Abbarhie nec non onmia ter” prat' paſtur' 
Hh ſubſcrips 
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 Hibarts Reports. 


Pubſerige WE” <Mongferis pertines, viz, Sucha Cloſe,andfuch'a Cloſe; 
and the 


opinion is, thar the viz.” ſhall 'only ſerve to explaine-the 


word ſubſcript', and that all other the Lands belonging co.the Mana-. 


ſerie, ſhall paſſe by the exprefſe words, $ | 
Now to the ſecond great point, which-is, whether the "Covenant on 
the part ofthe Grantor, for the five yeers doe difable rhe Grantee,or 


tho has claime under him, to-take the Trecs, after the five yeeres” 


--Þ'will: fay little, for T have declared my ſelfe inthe beginning,tohold 
itqueftionable, and doe yet. 305 « <S3'S Le BELS! 37 
\ For firſt, it is cleare, by the grant of rhe Trees by a Tenant in+fee- 
imple, they arc abſoluely paſſed away from-crhe Grantor; and his 
Heires, and veſted in- the Grantee, and: goe to the Executors'or Ad». 
miniftrators; beingin underſtanding of Law, dividedas Charcls from 
the Freehold: And the Grantee hath power incident and 1mplyed tothe 
Grant to ſell them, when hee will, without any other fpeciall licence, 
which can never bee reſtrained by power given bythe Grangor. inthe 
affirmative, which the Grantee had:before: _ 0993 49 2300597 $550 
And therefore$. Aſl.  0.Onegranted a rent of ten pounds a yeerto- 


* the husband and the wife for their lives;and if the wife ſervive,that then 
ſhee ſhall have three-pounds a yeer for her life, and judged ſhe ſhould: 
hold her ten pound a yecre : Otherwiſe, if it had beenfaid that (hee 


ſhould have three pound/a:yecre and'no more, And fo Trin. 28. H 8. 


Dyer 19 The Leſſor Covenanted that the Leſſee might take thorne by: 


Afsigment of the Bayliffe , yer he may take without ;. otherwiſe, if it 
were in the negative. 


- - Statures that were taken-by-extent, ſhall not by an affirmative alter: 
the former power, 33. H.8.Dy.50: The Stat. 27.17.8.17. Elize Dyer- 


34) hereafter. 


Now the Grant implying an-abſolute libertie co the Grantee torake,. 


if the Covenant were on the part of the Leſſee, not to take afcer-the 
five yeers, it would not extinguiſh his propertie, nor conſequently 
his power to take them after the five yeers ; and therefore if hee took 


them, he might plead not guiltie in FTreſpaſſe, but ſhould be anſwerable 


toan Action of Covenant for it; for things that have their proper effects 
and conſiderations, and: feverall reſpects of Actions., are not to bee 


counfounded, And therefore 3: Eliz.Dyer 199. If the Leſſor Cove- 
Rant to repaire the houſe at his proper Coſts; or againe, if the 
Eecfſee Covenant to repaire at his Coſts in Timber work, and the like, 
yet in- both Gaſes, if hee felled Timber to repaire, there is no- 
charge in-the remedy by Action of waſt, but by Action. of. Cove- 
aan, | 
' The Stacute of 27; #7. $. of Court of Augmentation, all Grants of 
Lauds within their faryey, ſhall be ſealed-yrith that Seale 23+ 2.8 —_— 
| $O-QOL. 
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= ___—___ Hola Roe. © 
Sothe wantof & Negative, much moreit had been (may be ſealed) a» 
ere, 17. Eliz, Dyer 341. the: Title: of Monaſteries: were" given tothe | 
King; Proviſs, to avoyd fraudulent Leaſes within the yecr of difloluti« 


on ; and another Provifo in the affirmative; that Leaſes with theaw- 

cient Rent ſhall begood : Yet judged that a Leaſe within r day 

without anciemtRent was good, for they had lawfull-power before; 
1054 53,5154 1 et yrigatot 


neceflary: uſe, 


there is-no. | nt Mov 326 
Laſtly; thisEovenant on the part of the Grantee, is of neceflar 
though/it work nothing - in the reſtraint of time-for felling; for-it 
gives power to dig, and make Saw-Pirs upon the ground, andto ſquaze 
the Timber there, 'which the Grantee- could not+ doe by: the! ſimple 
Grant of the Timber, without-ſuch ſpecialt Warrane. . - Alſo-it'con- 
raines a generall warrantie;thatthe Grantee may take and fell; Timber, 
without the ler or Interuption of any perſons whatſoever. = - * 


Now tothe third and laft point ; If the clauſe had been, that the The lands 
Earle had granted all his Woods and under-woods : growing upon an cam omni 
all his Mannor of C/eave , which could conveniently have been ſpared 5#s ali, + 


without prejudice to the Eſtate of his Mannor , I ſhould be of minde 
that his Grant.is voyd, 

And yet itistrue, that many things that are uncertaine of themſelyes, 
being redueed to certaintie, by ſuch meanes, as either the Law appoints, 
or the partic himſelfe'afſignes, may take effe&t ;: and therefore the Caſts 


pur arecleare, that the Fine of a Coppy-hold being uncertaine , ſhall 


be made certaine and reſonable by the Fury and the Court, upon the 
circumſtances of the Caſe. 

But note, that all theſe and the: like are Proviſions in Law, for 
Acts in Law. MOST, 21 1e 

Alfo I grant, that if the faid Earle had covenanted or granted, that 
George might have taken ſuch Trees, as might conveniently have 
been ſpared without prejudice, &c, That this being but.a Covenant 
or grant Executorie , hee might haye taken Trees by force of it, and 
have juſtified himſelfe npon the Jurie forit. So of conyenienttimeto 
remove upon the death of a Tenant for life,41..3.barr.205.In treſpaſle 
for entringhis Corne; The Defendant pleaded that hee had Common , 
and the other left his Cornethere, after the other man had carried, and it 
was ready to bee carried,&&c. Ofevill will, gc, The Plantiffe, that 
it was not dry, &c. But our Caſe is not of that nature; bur itis 2 
Grant or bargaine, which muſt take effeR , and change the propertie 
of the thing granted, either preſentiy, and at once, or in futrro,depend- 
ing upon ſomewhat thar ſhall reduceir to his full effect; which when it 
is done ſhall makethe grant good ab initio. 

Andif1 make a Leaſeto «A. for ſo many yeeres, as 1/: ſhall narne, or 
Grant ſuch Liberties,as another Town hath , both theſe at the time of. 
the Grant appcare in Caſe to bee made certaine, and tie Common 

| | | Hh 2 Caſes 


wy 
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| Ceier' of Grants, chai take the-perfeRions or BleRiane given by the 
tic erby the Law ro ceradiveperfors... 1G, 
.- The ſame Books or reaſons that prove that when the eleRion creates. 


the Jatereſt- nothing paſſes tilleleRion , the ſame prove, where an ele- 
Riod canbe;noIncereſt canariſe. (Ert enak 

Bullotky Cale, 120. Eb. Dyer 281. Feoffemene of an houſe and 1.. 
rcell ofa Waſt,the Feoffee,not his Heires muſt take hiselceRion, 


er cife the Grant is:voyd, and. H:7, So Haynerds Caſe 'Co:lh.r. 


136..: If 1:give thee-one of my. houſes , nothing paſles till the Donee- 
choole, therefore he: muſt doit , his Executors.cannot,q4: £3 43-15 2 
-good. Caſet A ÞPtiorfold his Woods excepting forty. of the belt : Oakes 
at his choyce, ro. be taken within two yeers; then. the Pryor brought 
atzaction of treſpaſle againſt the Vendee for felling then; bee pleadeth. 
that the Plantiffedelayd his.choyce, tilltherwo yeers were almott ex-. 
Pied, thathe could forbeare- the felling no longer, buthis: two yeers. 
would-expire; aridcherefote zequired him ro make hisckoyce.; bur hee 


| vefuſed, whereupon he choſe forty of the- beſt himielfe, and 1cftthem. - 


ing,and took thereft. | 
So note that the Vendee in this Cafe had no propertic,.rilf eletion- 


| ox defaultmade by. the Vendor, which was ſupplyed by. the Vendee;- 


and yet the Vendce, could not have made the.choycein default of the. 
Vendor: till the time qo totoracs _ , that _ muſt On 

that muit be put judgement of the: Jurieor Court, uponſpeciall 

Declaration + nbrapeatia R 087 number 8 Trees, and wn, "5 But. 
here it cannot change propertic preſently ; ; to any , Trecs certaine be- 
-auſe-it is uncertaine, which Trees may bee ſpared and indifferent, 
whether theſe or thoſe. And there. is.no perſon to whem it is gi- 
ven. to.determine, which may be ſpared, which not : But if the Grant- 
had'been of fuch Erces as Hiſhould judge might beſpared, it might have- 
Rood: with his determination., Primo. Afar” Dy. 90. A fale.of Woods, . 
which may. be reaſonably- ſpared 7.E.6.: terme that ſhallbe to come- 
after his. death, uncertaine apparant time of ithe Grant, not- referred. 


20 certainty, 22,7.8.a Grant totwo,&' hared' voyd. 


But the Defendant pleadeth nor guilty, which he cannot maintaine, 
unlefle the. Frees were afually hin befcake felled them ; for if-it had: 
butbeen. a liberty,, he. might have pleaded. it, and not pleaded not 
uilrie, | | 

' Alſo hee muſt have.averred that-they: might haye been ſpared ,. 
which is not pleaded, nor found bythe Jurie. And fo the Defendant. 
pleaded, Primo Har Dyer go. Adde to.this the point, infra 8. That: 
yet this hurts not the firſt Grantee. 

Nowzthough I amof opinion as before, that this laft clauſe.is yoyd-. 
for incertaintie: ; yet. I hold clearly. that it reacheth not to the firſt- 
clauſe of Grant, vpon-which.1 haye. argued. and concluded. for. the. 

| f | oY Defcadant... 
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Defendant. But look back only't to kY ona cave beginaing 
C708 onywilnes altis theſeer, Fe. whichthongh —Þ 
clauſe ſtands perfe@ of it ſelf; for ng is- trite, m—_ _— a grant ET 
in }, which of ie {lf is nor certain, £0" 
of the ſame'entire_ ſentence in point of or other | 
tion.cannotbe true; :as in Doaghton, and. Darriogrons Caſe before, ar 
cannot be effeftuall, as in thiss concluſion, and ain Finches Cale, G. 
Theſe of nd edby the Fady: Fincb 
twenty pound a: YEar Was great c w 
ther fonne, incheſe words,out of He Maner of Heftwall, Omerples, Pat- 
,and Searon, 'andher lands ly p_ the Pariſhes of Faftwell,ieft- 
well, Chaklack, or elſe-whereinf of Kees, to MaD0rs, 
orany of thembelonging this aharged v0 other lands in thoſe 
abc re 16 to the Mariows 3: for it is plainly. one entire: 
compaGted ſentence,fo woven andiinteslaced cogether, as thereis peither- 
divifipa in words, nor ſenſe, and this is 4 joyning of the lentanceto 
d uſe, and natte'avoyd: all. 

Note, theſe Cates arc of one endizoentLccopsGelifarenes, and cher-- 
fore one part overchrowesor teſtrains another :-But one Caſe hath cwo- 
clauſes that arecleerly diſtinct, 

Firſt grant of all thoſe his Woods ſtanding upon this whole Maner.. 
which anſwers the Pronoune #//a, being reſolved thus; allthoſe Woods 
which ſtardrcotharelauſe,] jopn:them gyx. as gn bundred, as 1 fayd,. 
though it be voyd, 

Then comes the ſecond clauſe, na coun onmbiu attis boſtis, which in - 
Law though it be governed by: the firſt word of grant, yer that word: 
of grant is refpettively, as ſeverall grantsof ſeverall things. And it is 
all one, as if he had ſaid, he granted all the Woods growng upon his 
whole Manor ; and he alſo granted all other his Woods that might con-- 
veniently be ſpared, &c. Andinthat Caſcof Faxch it is granted, that 
if Tgranca Rentin this form ifluing out of my Mancs of D; andourof* 
my Lands and Tenements in D. and S, and out of my Lands elfe-- 
nw ery tothe ſaid Manor belonging ;. that this middle clauſe ftands 1o- 
in force divided, that it ſhall charge my Lands inthoſe Towns, though 
they be no part of the'Manor; and yer that clauſe is incloſed with the 


Manor, both before and after ; much morehere, where the fri generall: 
clauſeſtands clearly by ic ſelf, andthe ſecond clauſe under the ww&rune- 
onenibus- altis is © A” addition, and of other things than were before. 
granted, andhath his own concluſion, with conveaenter, ce atrend=— 


IDgupon it... 


Hh 3. 292 Edvard. 


| 246 | 


| Libell.Ecet, 


Cuſtome of the E Dward TepſellClerk, Parſon of Saint Butolphe without Alderſpate, 


Pariſh ,that a 
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Hobarts Repotts.. 


_- 


and the Churchwatdensof the ſame; libelled in the (onrr-Chriftian, 


Paſſenger dy- againſt Sir John Ferrers Knight; and atleaged that there was a cuſtcme 


ing rh:re, 
ſhouli pay 
Fees chere, 
though buri- 
edclſewherc. 


T reſpaſſe. 


Srar, of Teof- 
failes,verdit 
help thereby. 


'-withintheCitic: of: Lo»dos, and efpecially within that Pariſh; that if 


any perſon dye within that Pariſh, being manor woman, and be carried 
out 'of the ſame Pariſh , and buried elſe-where, / that then ought to be 


paid to'the Parſon of the Pariſh, if he be buried elſe-where, in the 


-Chancell ſo much, and tothe Charch-wardens fo much, being the ſums 
that they alleaged, were by' cuſtome payableunto them, fot. ſuch as 
were buried'in their own Chancell; andthen alleaging that the wife of 
Sir John Ferrers died within the Pariſh,'and was carried away and 
'buried in the Chancell of another Church, and fo demand of him the 


Laid fumme. Whereupon, for Sir /ohn Ferrers a Prohibition was prayed 


by Serjeant Harrs, and upon debate it was granted; for this cuſtome 


is againſt reaſon, that he that is no Pariſhioner, but may paſſe through 


the Pariſh, or lie in an Innefcr a night, ſhould be forced to be buried 


there, or topayas if hewere; andſo upon the matter to pay twice for 


his buriall. 
193 Plant againſt Thorley, fie 


_ —_— brought a Treſpafle againſt T harley, for taking and carrying 
« | away a hundred load of Turtfe at Leake ; The Defendant pleads, 
* quod loci in quo (wherasthere was no place aſſigned) was two Acres, 
*called black-Acre in Leake, which was his Freehold, and that he dig- 
« ped the Turfe there, and tooke them away pro-ut, &c. The Plaintiffe 
« ſaies, that /ocms in quo, was a peece which contained twenty Acres in 
« Leake aliquam, &©c. and the Defendant quoad aliquam wranſer in pred 
* 20. Acre, not guiltic : whereupon ifſue wastaken and found for the 
«Plajntiffe : And it was moyed in Arreſt of Judgement, that this was 
asno luc; for there was no twenty Acres, nor place certain inthe de- 
claration; yet the Court gave judgement for the Plaintiffe, For though 
it were not intheDeclaration, yet it was no plain departure from the 
Declaration; for both parties were agreed, that the Treſpaſſe was done 
at Leake; ſothat the aſsjgning of more particular place in Leake Rtands 
well with the Declaratiog , and borh doe requce it to more certaintie , 
and is a ſupply of that, that might have been well Iaydin the Declara- 
tion, And ſoit is not a Verdict of the matter, and fo no ifſue, but is a 
Vedic holpen by the Statute of Jeoffailess, 


194 Shaw 
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F* HeDefendant made: Avowry for Herriot: @rvice; The Plaintiffe Mich-14. 1a; 


main Parſon, ſacha fumme of money in full fatisfaCtion of all Tythes x Agreemenr' 
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obarts Reports. 
194 - Shaw againft Tojler. 


pleaded in Barr that the Tenant at thetime of his death, alle ba He rrioeier- 
buit animalia ; and the Defendant demurred: And it was adjudged for "© _ 
the Plainciffe, becanſe+the Avowrie was inſufficienti;* for- that- it did Nuls habwis 
not ſer dowmin certain; what the Herriot ſhould be, Beaft,or other thing. animal. 
Ozere, if it wereexpteſled in the belt Beaft,” either in cafe of Tenure, or 
Cuſtome, if the Tenant had none without fraud. ON ; 
Now, no ſuch thing in! rernw-natura, no Guard, .if their! be no Heir,. 
or heof full age. 


x95 Rents and Bayfield: |”  Probebitio 


;F was reported inthe Common-Pleasthis Tearm, Triv. 15,14c,Fhat 1718 15.146, 

inthe Kings-Bench inthe Tearm and Roll aforefaid;; betweett Hawles 
and Bayfield, a Prohibition was awarded upon this ſurmife , that be- 
tween the Lord Shandoizthen ſeiſed of the Mannor: of Blanſden in Wilt- 
ſhire , and the Defendant then” Parſon of Blun/den; there was a con-- 
cord and agreement, that the Lord Shandois and his Farmers of his 
faid Mannor,ſhould pay-unto the faid Parſon, ſo.long as he ſhould re- 
and thatin conſideration thereof;they ſhould hold the faid Mannor dif. © ould” | 
charged, 8&c and upon Demurrer ic was adjudged for the Defendant, ns, ta 
and a conſultation awarded.. | © 


196 Steward againſt Biſhop; (aſe... 


Ames Steward brought an Action of the Caſe againft Biſhop, for a &ion for: 
ſaying of him Imends, fc. is in Warwick, Goal, for Realing'of'a words, kee 
Marc, and other Beaſts; and after a Verdict for- the Plaintiffe, upon is in Gaot* 
divers motionsin Arreſtiof Judgement, the whole Court gave opinion for ſicalings. 
frriatim, that the words would not bear Aion ;- for-they do not afirm 
diretly , that he did Real the Beaſts, as if he had ſaid that he ſole 
them, and was in Goal for it ; but they do only make report of his im- 
priſonment, and the ſuppoſed reaſon of ic; andirt may very well be,that 
the Warrant or Afittimns was for tealing expreſlely, as is the common 
form. of making of the Kalender of the Prifoners for the- Juſtices of: 

Afize, and thelike. » | 


197 Gagr's 
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Anourney is f""*.z4 att Atioutney of this Coors fucdan Admitifirator by Te 
| Cootpriniedge« | i wasmoved by Chibborn ; That they wc 


Plaigtiffe or . | G4p dp grigizal ; fait conceſſum, and therefore they took ouc his 
po rofl originally; ebony Fs And the Defendant appeared, and the like 
Bill, 


| was giver this Ttinicic-Ferm' « converſo, | for Dury who was 
EIS to his brethren by Bill, being an Actourney, 


Waſte. 198-Bel againſt Herileyand his Wile. 


| * Fr Bell brought an Action of Waſte againſt Hartley and his 
. ..- AN Wife; and after, itlue joy ied atthe Nz/i proves, the parties appeared, 
= kno and yerdi& was given for the Plaintiffe, and now at theday in Banke, 
and whe ay Hewden Serjeans moved that the Wiſe might be received , but *ryas 
and bank- denyed ava flrange Motion. | 


Replevin. 199 Swinnertonagainſt Miler, 


| a aReplevin between SwinnertonPlaintiffe , and Azler Defendant, + | 
b 


upon occaſion of motion in arreſt a Jucgomene , it was reſolved 
y. the Gourt, That whereas one Kobere Winniffe was ſeifed of a 
Coppicholder Copi-hold of the Mannor of Iſlington, and by licenſe of the Lord di- 
ng mild the fame by Indenture to the Plaintiffe for twenty yeers, rendring 
s Ge hs ewenty five pounds per Annu; The ſaid Robert Winniffe ſurrendred the 
xeverſion, reverſionof the moity of the ſame Coppi-hold to the uſe of X icholas 
Winniffe, to which hee was admitted, and then he furrendred theother 
moitie to one ary the Wife of John Hiller, who was admitted, 
and the Defendant as Bayliffe to the aid Afary and her husband for 
balfe theRent as belonging to the reverſion of the halfe made Coni- 
fance.It was reſolved by the Court that the ſurrender by thename of re< 
yerſion was good this in caſe,though the Leaſe were not made by ſurren- 
der,which had been direatly derived;and that not according to Cuſtome 
out of the cuſtomary eſtate, but by Indenture ; for till ir is the 
Leaſe ofthe Coppi-helder, and net of the Lord, and yet perhaps if the 
Coppi-holder ſhould forfeit his eſtate, the Leaſe would tand againſt 
the Lord in this kinde of demiſing by licence. Allo it was holden 
Eleare, that the Rent was to bee divided by halfes according: to the 

halfes of the reverſion, = 
Reverſion of TJ afly, the Court was of opinion, that they need no Attourne- 
p Cop —— ment vpon the ſurrender made of the moity of the reverſion of Robere 
Opens | 4 winniffe unto Nicholas , becauſe it pafſeth not by way of Grant or 
Bey. reyerfion or Attournement ; but there mult bee an admittance - mo 

or 
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Lotd ; and'when that admittance is given, theeftate is ſetled ,and. ther 
is. no. meanes: in. Lay to compel! the-Leffee to, Attourn. And.the Ad- 
irtance, is. kinde of At in La, and. puts the State. into the,parti 


4 
- _ k of Ho 


W . 


in-a ſort in the. poſt; . But 1 am of opinion, of the. reaſon. of Aillens 
Caſe, (9.465: 6, -For; that there ſhall be no Entrie for condition broken 
in ſuch a Caſe without Attournment. But indeed, it is not within - 


the Stat, of Conditions. 


$00) Pickners Caſes 7 md 
N the Caſe of one Pickyer,, It was refolyed by the Court upoh the Srat;3.H.8, - 


1Star. of 28-H. 8./:;Thar if a Ron ck' within the Province of cp.g. . 
Canterbury beeyoyd,: and ſo-the Juriil 


- 


* LASESL *. = 
iRtion devolyed to the Metro» Metropolitan, 
tan , "That hee muſt. hold his Court within the inferiour Dioceſle, 7,125: 


þ TS % #, . - k, 
| for duch/Caſes, as were by that Law tobe holden before the inferiour ahw-1/ pugei, 
| Ordinarie. And I moving that as my op, it was faidof the Pro- Diocefle, 

: thonotaries, that it had been fo formerly reſolyed. 


20I, Andarenes againſt De-la-hay. - Obligation: 


| Ir William Andrewes brought a Billof Debt,of at pounds againft De- | 
| Sg ia-hay as Attourney ,*and counted as upon three ſeverall Bonds of - 
five Marks a peece; and upon the Oyer of the ſeyeral Conditions, it 


appeared that one of the ſummes in the condition, was payable after 
the Bill exhibited,and iſſue was joyned upon conditions performed, and | 
yerdi& given for the Plaintiffe, and entire dammage and coſts aſſeſſed; Ds 
k and per Cur' hee.cannot have judgement in forme as it was found given wt, 
| Nerverthelefſe upon Releaſe of dammage and rofts, judgement was there is no 
Liven for the two firſt Bonds only ; for though the Bill was in an cauſe for 
q | entire ſumnie, yet by the- Court, it appeareth that they were ſevera]l P35: 

| demands; for the whole ſuice is not ſatisfied, by the Plaintiffe him- 
ſelfe,for it is as ſeyerall demands and ſuits : Tamer Qrere, if it had been 
| by Originall. | 


202 Bird againft Culmer, Der. 


Ird brought an Action of Debt againſt (#lmer ah Executor, up- "up 
Be: plene aiafrent, the Plaintiffe replyed that hee had. A ets Frowig ny» 
and the Defendanr,yehtta verificatione cognovit Attionens /nes quin ipſe ecutor, how ix 
detinet; the Defendant, &c. And the Judgement was given pro Quere workerh for 
T eftateris, which was entred Hll.12, Rot. 2023: And it was moved. icknow- 


by Richardſon , that the Conlon oc alſo continue, thathee "ar; ro 
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Iuformtion, 
Vling a Trade 
not having 


been an Ap. 
prenrice. 


Debt; 


Baron and 
Feme muſt 
appcare to- 
gcther in debt, 


Eſcape indebr 
upon it, the 
Deftendanc 
may plead 
Nulticl Re. 
cord, : 


tion fox Land, 8c; Then lice ſhould pay the Plaintiffe thirty 


the Court refuſedto doſo; for indeed the confeſſion naturally can ex- 
trend no further, then to the Count which is of the debt, and not of the 
Aﬀecs.” Yet if the Defendant will confefſe more hee may , and there 


are Entries both wayes. Note that in this Caſe hee pleaded plent ad» 


miniftravit, &c. And theother replyed aſſets, &&c. Thien he confefſed, 
which may bee taken diſayowing his Plea of plene adwminsftravit. ' 


Obligation. 203 Earle of Corks Caſe. 
© Conticicnii.,. JR Arleof Corke in debt upon an Obligation, with condition that if 
mms Mel the Defendant ſhould make compoſition-with the Earle for lands, 


| nds: The Defen- 
dant/ pleads that' hee made no compoſition: The Plaintiffe replies , 
thatthe ſaid Earle did grant unto the Defendant, a rent charge of 
five Markes-in fee, in ſatisfaction of his Title, &zc. Which the Defen- 
dant did not accept in 'fatisfaRtion, &:c. There muſt be added for forme, 
and fo hee madecompoſition, 


204 Floodagainſt XKinght. 


R Obert-Flood, informed againſt Richard Knight, for uſing a'Trade 
not being Apprentice. | 


205 Lovedens Caſe, 


"hers of Debt was brought againſt Loveden and his wife, . 
for the Recuſancie of his wifez and the husband would have 
appeared by Swuperſedeas alone; but the Court was reſolved , that ei- 
ther both muſt appeare, or both be out-lawd.. 


206 Coachman againſt Halley, 


Ebt of {oachman againſt Halley, Bayliffe of Aſhford, for an ef- 

cape, &c. And committed upon a Recovyerie, in the Court of- 
Aſhford. The Defendant pleaded Nwl tie! Record; and now in the 
Records certified , there were divers differences in the continuances, 
and in the Proceſle; and yet becauſe the Plaint Count and Judgement: 
certified, agreed with the Declaration , Judgement. was given for the 
Plaintiffe.. 4108 ; > 
| 207 Copley 


goods ſufficient, 4c. And prayed that might be added tothe Entrie, bur 
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207 CopleyagainſtColling 0 t , 
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rmiſe, ſhall not bee connted by . twenty cight dayes to the ſurmiſebyrhe 
Month, bur occording the Kalendar. L exe ng] -_ ;; Kalender, 


«03 Swaine againſt Holman. Hl 
on .of waſt between Swaine and Holman of Lands in Cons, ptmeny be | 
L.Dorſer.. The pattics. were at iflue upon. a ſurrender made-in 2Ld- ir. hall bee, 
dleſex, The queſtion was how the Writ of Scifin ſhall be awafded, where the: 

which” muft bee per viſuns Jaratoram. | cryall is in 


forrain Coun 
eye. - - 
L 209 Anoxymus, _ | _—— | 
CHATS en Eta de | Baſtardy. ſhall 
Crion upon the Cafe for calling one Baſtard, the Defendant aan by 
juſtifies that he was a Baſtard,and irwasawarded thatthis ſhould lury in Aion 
bee tryed per pais, and notby C7 Nh ow the 
210 Points againſt Gibſon, © Partition. 
| | | - 
N a Writ of Partition upon the Statute, by Points againſt Gib/on, Ween) ne 
being within Age , the Defendant was demanded his Age. partition. 
211 ?heatley againſt Stoze. 1 Treſpaſe. 


VV Fe” brought an Action of Treſpaſle againſt Stoxe, in the 
Kings Bench , and declared that: hee levied a plaint of Debr 
in the Counter of Louder againſt one Watkins , and upon Proces hee 
was arreſted by one Weſt a Serjeant, and that Srene, Ys & Armis, did 
reſcue him, &c. Whereby hee loſt his Debt upon iflue notguiltie, 
and verdi&-for the Paincifte , Judgement was given quod defendens 
capiater ; whereupon errour was brought in the Exchequer Chamber, 
and the Judgement was affirmed ; for though the yalue of the Action 
properly is upon the Caſe, as.rouchipg the P1zintiffes lofle or dammage 
of Debt, yet being done with force, and that force being done, though 
not to the Plaintiffe himſelfe, to the Serjeant, who was Miniſter as 
well to him, as to the Court ; he makes his Action vi & Armis Aud 

| Iis the 
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1 Ele <2 
eports. | 
the like Preſident was ſhewed out of the fame Court,  I.44-Et 45. 
ilnkll i. Eliz.. Ret. 16g. between Margaret Aſtell, and Hugh Ridge ; and ano- 
ther of the fame 4.43. 44: Ez. Rot..g67. berween-e Andrew Paw 
ling, and Robert Marriot,and on the othenfide Paſche 14- Jac.Rote36 46 
Lonyon': Robert Spear broughtan Action upon the Cafe, uparrthe like 
arteſt and reſeue, 24 &: Armis expreſly, andthe Judgement was given 
in. ich. And it being alſo brought before us: by(Errour, this 
terme wee affirmed the Judgement ; and the like had been, Hl. 6. Faces 
722. in the Kings Beach, and aftirmed upon. a-Wric gf Errour ; for it 
1 IM was reſolved that the Caſe, though the reſcue were laid vi & Armis, 
| - yi i 4 Would bearecither Treſpaſſe,vi & eArmis, or Treſpaſſe upon the Caſe, 
pan. Butrhe Plaintiffe mutt beware that hee follow his original; if it bee | 
axtheCalc:: by:*Wrirtz for'if that be vi & Armirs, or upon-theCalſe, theJudgement 
incifcrenc,  pubſtibefurablec(i! 5 tet 2 $197 1015742110 + RO 
© *: _ And ſo muſt it be ina Bill-incheKings Bench. ButciF the: Bill bee 
.; Treſpaſſe generall, neither ſaying vs & Armis, nor uponthe Caſe ſpeci-- 
— cially, he may uſcitto either. <p | 
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aft... 2.7. 222 Slowley againſtEvelity... . 


Qovlo brought an ation of the Caſe againſt Eveley in the Kings 
xk JBench, for beating and impriſoning of him, and had Indgement; 
and upon a Writ of Erraur affigned, took, this difference; that where 
a man hath a perſonall AQtion againſt two Defendants, if they plead 
Now-ſuite in {everally , and hee be Nom-ſuire againſt the one, before hee hath 
zart.. judgement againſt the other;that he ſhall be barred'again{bbotb; for 
it works in the nature of:a Releaſe of the whole... Burt where there: is 
but one Defendanc and hee pleads to one parr in iſſue, and to the 
- Other demurres, the Plaintiffe may not bee: Noz-ſ#ite for one point , 

and proceed to ancther, | es 


Caſe. 4 213 Sdenbam againſt Jan... 


i Ir 1ohn Sydenham brought an ARion of the Caſe, againſt 7 ime 
Wards rap Sth Aon Clerk in the Kings Bench: for theſe- words, (If Sir 
alrogerber John Sydenham might have higgwill, hee would kill all the true 
the la:re. . SubjeRs in England, and: the King too ) and hee is a maintainer of 

Papittrie, and of rebellious perſons. The Defendant pleaded other 
words abſque hoc, &c. And the Turie- found that hee ſpoke theſe 
words,viz.1T think in my conſcience, that-if Sir /ohn Sydenhaw: might 
have his will, he would Kill all the Subjects in Englend, and the King 
:60-, and heeis a maintainer of Papiſtrie-and rebellious ks” 
| | ; 
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. if upon the'miltfer heb'be-guiltie; in"(peakihg the wordey1# for) 


fo theDWintiOvt/& © and If ek der tar Min 
for thePlainriffe; #hd now upon a Writ" of Errourin/zlie Exchequet 


Chartii#, che Coutt' inclined sgainftthe'Defendaney for the mart 
3s in*efeet the fatiie, "andthe forme muſtbe underſtood; che Efſenti> 
alf forme; "not according” to every 'word* Yer Paſehs 16. Wee in- 
clined"thac either” of thiefe words would beare Action ; but'the-ewords 
were found nor {6 abfolite:as the/Dechrationy tieither moved; credic 


in theeare, fully; which*s'the force of a flanderjandthen theyare 
not the'fame* words in' fotce and effe&; as if the words. were laid , I 
know him to bee a Thiefe, and it were found ,”F think him to bee' a 
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- 2», -+:11214 Honard againſt Bartlet. 
7 onus Howard was ſeifed of the Mannor of Stockwood in Dor- 
Y ſer-ſhire, whereof the/Cuſtome:was , that the Coppy-holders 
for lives-, their 'Widowes ſhould enjoy during their Widow-hood, 
their Cuflomary-lands,- whereof their husbands died ,: ſciſed. . The” 
Viſcount, eAnno 5. Eliz, granted a Cuſtomarie Tenement of that 
Mannor unto. /oh» :Bartlet. for. life by Coppy , and 19. Eliz. con- 
veyeth the whole Mannor to Winterhay , who the ſame yeer conyey- 
| _eth the Inheritance, and Freehold of Bartlers Fenement for money, 
-payd by Bartlef to Whitby and others, anditheir Heires;, and Aﬀrgnes 
during the life'of [ohn Bartlet ; the remainder to. Ellen.yhen, wite of 
Bartlet, the Remainder to oh» Bartlet himſelfe in Fee. | 

"The fame /ohn Bartlet, 28.Eliz., did grant the ſame remainder in Fee 
to Williams his Tonne and heire; to whom #hirbyand thereſt releaſed, 
"Then Willier Bartly having iffue Williams. (who is now a WardYdieds; 
and the 11.E/iz; Eller the wife of lohs Bartlet died; and: TJohv Bart- 
tet married againe one Frances, and died feiled-of his Cuftomarie 
lands, 14. {ac;and then Frances his wife entered. 

- Upon this Caſe:it was reſolved by- us, three Aſſtants, that | 
Frances was *to- enjey her-widowes'eftate, in'-this Land. For tft, Mo regent 
it was clear, that the Cuſtomary: eftate of /ohn Bartles remained a$it1,,, in vollet.. 
was during his life , not extin&, nor 2kered by: the purchaſe of the fon as ber - 
Fee-ſimple, which during his life was, in- others, not in- him z where- busbands | 
of it followes by conſequence, that. all Cuſtomary-Tenements, .to cFate- 
-which a Cuſtomary' eftate remaines; whereof'there is once 25 an Ex- 
creſtence,, which: by the CuRtome and Law-growes of it felfe -our of 
-that eſtate; cyen-as deſcent ſhould have done ;'if Bartlet had been. a 
Coppy-hokder in Fee, and the: Free-hold' granted to another in. Fee. 

Bue if ſo much as an admittance only. were requiſite before hex, hus- | 
| | - 02 band.1 
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* "batd could veſt in- her, it. were dangerous, a8. if -it were a Dower 

| which could not be had but by ſuite; for that.were loſt, becauſe the 

nary Court z..that: ſhould: relieye her is gone as ro_ her, for | 

her © eſtate 'is' utterly: cftranged from the 'Mannor: But now this 
eſtace is as it were a part or ſuite of the others, and is caſt upon her, 
and yeſted.by Law.!And Paſche,x6 lac. Upon a Ayala ejettione firme, 
between Leflce (to jthe Widow of, one Walter Kennigron claiming a 
Widowes eſtate: in land in Sowthrage: in Glecefterſbire, againlt ——- 
For Sir Edward Withipole : It fell out indeed, that'. ſhee was. marricd 
to: Rexnigron , and they inhabited" together; bur ſhee being Neece to 
his former wife, he was queſtioned, as for an inceftuous marriage, and 
put to Pennance by the high Commiſſion Court, and bound from her 
company,and then died : andthenthe woman came into the Court to 
ray her widowes eſtate, and was denied. And wee reſolyed, that 
her Widowes eſtate was not due: to her, though-ſhee were not di- 

yorced a vinculo, though there were cauſe. . 
© * Nextly, we held thatthe Ation was maintainable, againſt the Lord 
within the admittance, for the reaſon in the former Caſe, . And Far- 
burton and\ Hutton, did alſo rely upon\the refuſall to admir, in which 
Cilſe they thoughttheir Law ſhould ſupply the admittance, 


Raviſhment, 215- Bruton againſt Norris,and others. 


Cham. 'Ohn Brmton exhibited a Bill in the Starre-chamber againſt Edward | | 
2x8 No#rts, and others, and complained, that he having one only daugh- 
ter of the age of twelye yeares, or thereabours, and having in lands and 
goods'to he value of five thouſand pounds ; the Defendanc Norres j 
- did cauſechis daughter to bee allured to his houſe in Southwark, downe | 
the Thames to ſee a ſhip, and having her fo abroad, afterwards by | 
force and threats carried her into S»ffolk, and there marricd her. 
Now the truth was, that this Bruton had alſo a ſonne, though it 
were not ſo laid in the Bill, fothat this daughter was neither heire ap- | 
parent to her father, nor had lands or goods : whereupon queſtion | 
Vpen theSrat. ariſing whether this caſe were within the Statute of 3. H. 7. cap. 2. 
- 3-H.7.cap.2.0f and ſo felony and/notexaminable in this Court : It was ordered, that 
taking away: the chiefe Juſtice and F ſhould conſult with all the Judges, which we 


an Heire. did : and upon examination of the Statute and view of Prefidents of 
former Indi&tments in the King Bench, wee reſolved that this caſe 
was not within the Starute ; for though the words of the Purview 


ſeeme generall to all women, taken unlawfully againſt their wills, d 
and' that this Maid, -though -ſhee were firſt trained out with her 
conſent , yet was afterwards by force taken away , which was a F 
forcible taking then begun, becauſe ſhee was before in her owne 

| power: 


power : It was cohfidered that the ' preamble of the! Starute' could 


not bee thought to bee idle, but! meanr'to-( reftraine: the!) Purview 
to the particular caſes 'of the preambles in the-fame! of wotnen,-and 

their eſtates and conditions; and alſo rhe motives: and ends.of :theic 
taking it, is that they 'ſhould bee made widowes , or: wives ; that 
they had ſubſtance in' goods or lands, or ſhould- bee heires appa- 


rent; that the motive ſhould bee lucte, and theend to 'marty+ ar 
deflower; and the Purview following, 'that whar perſon-.or: perſons 
ſhould take a woman fo poet her will unlawfully, 8c. It was 
conceived that this word (ſo ) did implicitly bin detup the preamble 
in the Purview; for elſe the word (ſo) were idle, 'and: might bee 
ſpared, if it did not include'the- motive- and 'end of- the ation, 
which is a'patt of every a&Hion, as being iche /cauſes:of ir; which 
In. caſe, /are lucre and Juxpricuſneſſe. -And' that! was alſo:conceived 
to bee the meariing of the law, as being like to! bee the: common 
caſe ; for men will not- commonly Rteale' women: that are nothing 
worth. Yet it was objected, that by-this *conſtrution-+the taking 
of a Maid inheritable to rwenty Acres. ef - land” ſhall bee felony, 
and the taking of' a daughter {of the''geateft''Peere' of the» Tand 
ſhall bee no felony. * And alſo that there could” bee 'no: Jucre' in 
ſealing of her that was a mans wife, neither 'could the raviſher 
marry her. Alſo the Proviſo in the end, That the a& ſhall nor ex- 
tend to any perſon. taking. away ;avy woman, claiming her as his 
Ward only, or Bondwoman, which he was to reſpec only, taking - 
without the word (ſo. ) There were 'alfo' fome Inditments found 
in the Kings Bench ; Norff, Pas. go. H.7. againſt one Higford and 
another Norf. Pas.'6. H. $8. againſt one Moore, and another Kayc. 
Hill. 3.& 4. Phi. & Mar, againſt Polley that ſpake neither -of lands 
nor goods, nor heire; but on the other fide aſwell thoſe Indiaments- 
as all. other that were found, ' did recite the preamble of the Sta+- 
tute, and the reſt, being ſeven or cight, did all lay the women to. 
bee heires, or poſſeſſed of lands or goods. And one Indictment 
which was Norff. 31. H. $. againſt one Large, for the taking of- 
eAgnes Hopſon was put ſize aie for inſufficiency, and one fault was : 
entered, bectuſe there was no mention. to what intention hee took 
her, whether it was to. marry her, or to deflower her, | ; 
And another Ebor, Hill. 3, & 4. Phi. & Mary again} one 
Thompſon, for taking one Margaret; aud Margerie Burton was 
alſo put fine die for inſufficiency, and one. fault was entred, becauſe 
it was not ſaid that he did marty, or deflower them, or either of 
them prout per tenorem Stat, preditt. fore deberer. Alſo Hull. 16, 
Eliz. my Lord enderſon in his booke of Reports hath it thus - 
It was agreed by the Iuftices, that if a woman be taken againſt / 
her will, and menaced to. contract her fſelfe in marriage, but yet 
An 
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256 Hobarts Reports. | 
| $/ not married indeed; that. is-no felony:; [but/ if ſhee were: married, 
or defiled, \ it-were felony; for: though. the .,| of the. Law fay 


that ſuchva taking hall bee- felony , yet. it, ſhall-bee. ayded by; the 
preamble; which: makes che martiage or defiling wateriall : And .ane 
other - judgement , I»ſuls -Elienſs in Com,, (,anterbr. Paſ. 35, Eliz.. 
difcharged by pardon in -Parliament Willian. Harriſon, for taking 
Anne > 6 the-wife of 7 hemas Lewrs at Ely, thee being ied: of 
lands in»Ely of twenty pobnds per ' Annuw , and, that one. David 
Eyre knowing her to beeiJo unlawfully, and. fo. felonioully:taken 
away, and'by the procurement of the ſaid Harriſon at Ely aforc- 
faid; took the wife. OS LEE, OY Ny Et. 5. : 
Now ſince the: marriage. or defloyring is made; a: neceſſary pare 
of: the jugdement, it -followes, that the purview'of fo taking is ex- 
pounded-and reſtrained mo preamble, and motive of lucre is more 
incorporate 'into' the At of raking, .as being a precedent and a 
- ſufficient cauſe of-it, than' the marrying and deflowering, which is 
an accident following after; the! AR, and perhaps was not [purpoſed 
when: hee took her away. ine fe ag rn 
Qwzere, whether the taking of the lands, and the marrying or de- 
flowering were in ſeyerall Counties; for it is felony compoſed of 
all thoſe three things, as a murder is of the Rroke and,death. 


Teuformation. 216, Daviſon againſt Barker, Term. 
S, Mich, 15. lac, Reg. 


| b- Dmond Daviſon qui tam, &©c, ſued an Information in the common 

Pleas againſt Williem Barker, for exerciſing . occupations againft 
Deces Bers, by cleyen moneths 'in the Cicy of Norwich, and upon 

iſſue not guilty, found for the Plaintiffe, Richardſon excepted in arreſt 

that it ſhould haye been in the occupation of a common Baker ; 

. bur that was not regarded. Another exception was taken, that 
_ —_ by the Statute of 5. E/iz. the forfeiture arifing upon offences .com- 
give the penal. Mitted within Cities and Townes corporate, whereof the conſe- 
ty to Cities Quence was urged by mee, That if the cauſe were fo to bee under- 
and corporate {{ood, then this Information could not ſtand, which was for the 
Towness King and the Informer. And this doubt depends upon two bran- 
ches of the Statute, after all the forfeitures given in theſe. words : 

That the one halfe of all forfeitures and penaltics mentioned in the 

Statute, other than are expreſly otherwiſe appointed ſhall bee to 

the Queene, the orher halfe to the Informer, 

The other clauſe is neerer the end in theſe words, That all manner 

of Amerciaments, Fines, Iflues, and Forfeitures which ſhall ariſe 

by reaſon. of any offences, or defaults mentioned in this AR, or 


any 


a  Hobarty Reporns 

2ny branch thereof within an City ſhall bee levied to the uſe 
and maintenance of the-ſame City, in-ſuch ſort, as any other 'A- 
merciaments, Fines, iſſues; or forfeitures have. been caken by 


reaſon of any grant.made by the Crowne, ro the fas City, any; 
rand! 


ig. Hereupon 


chuſe.in this A& to the contrary norwit 


1 was of opinjon, that the word ( forfeiture? it the later clauſe 
was not to. bee underſtood of any penaltics of the Law, for two. 


. 


" Firſt, becauſeir was penned beginning with Amerciaments, 8c.” 


which imports the forfeitures of the like, or' of the-leſſe nature: © 
Againe, that appoints them to bee levied in ſuch fort, as other 
Amerciaments, -&c: 'grarited: to ſuch Cities, are to bee. levied , 


which are of Record, and due as ſooge as they are impoſed, - 


and want nothing but the leyying, Now Fines, and. Amercia- 
'-ments are often granted co Cities ; and yerthey could not extend to 
the like growing upon ſuits, upon offences made by new Statutes. 
Note ,. theſe are not que till there bee a *'converfion; for 'the 
queſtion is of the ſuit, not of the levying. FLO - 
But no City 'hath, or can haye Grant by Charter of any pe- 
nall Law: And where it was urged, that the former clauſe” did 
expe&-from'the Queene, The penalties otherwiſe appointed muſt 
needs bee underſtood of theſe : There is in the Statute 5. forfei- 
ture- given againſt him that departs without licence out of 
work undertaken ro him from whom. be departs. | | 
And another exception in this caſe was , that the Information 
ought to have been in the Quarter-ſefſions, Aſſize, or Leete up- 
on this Law by the expreſle provifion of the Statute of the 3 r. 
Eliz,, which. I hold to bee plainly fo ; for that Statute hath one 
generall clauſe ; That upon penall Lawes the offence fhall bee 
laid to bee done in the County where in truth it was. A ſecond 
clauſe there is, excepting ſome offences, our of that generall which 
may. till bee laid in forraigne Counties. Then followes the 
third clauſe, which provides expreſly that for the Statute of un- 
lawfull games, Boyes and Apprentices ſhall bee ſued and pro- 
ſecuted in Sefſfions or Aﬀizes, &c. in an Afſize, &c. or in the 
Leete, &c. Note the reaſon and intent of the Law to eaſe. the 
Subje& diverſly, and moſt in theſe petty offences : Note the dif- 
ference of words, in the fir clauſe, the offences ſhall bee laid ; 
in the third clauſe ſhall bee ſucd, and proſecuted, &c. 2nd nor 
in any wiſe out of the ſaid County ; bur it may bee a queſtion 
which of thoſe petty offences being committed in A£:d4d. may 
Qot bee f{ucd in the Courts of Weſtminiter fitting in CMidds 


K k _ Revell 


<% 


E7- 


Pebe.. nd Revell againſt Gray, 


" Evell. brought” an ARQion of Debr againſt Gray, and his-wiſe, 


_ —_— \. for chree pounds and eighteen ſhillings, and counted for thit- 


ty. nine ſhillings, upan a contract of the wives, Dum ſola fuit; and 
the other thirty nine ſhillings , upon an + ſimul computaverunt, with 
Gray the husband, only and after iflue zihil deber, found for the. 


Plaintiffe, judgment was ſtayed.. 


- Sed, 218 William S. Andrews againſt the Biſhop of Tork 
pe _ Mary Countefle of Shrewsbary, and © 
; one Hacks. by 0g 


F | VA 1h S. Andrewes brought a Writ of Aſize of Darrein 
Ae of Darr, preſentment, againſt the Biſhop of York; Afary Coun- 
preſenrment 2.4 fe of Shrewsbury , and one Hack the Biſhop made defaulr: And 


Dare Impedit. the Counteſle, and Hack,, pleaded in Abatement, that the Plain-- 


tiffe before this Writ purchaſed , brought a Quare /mpedit againſt 
the ſame Defendant, and ſhewes all certaine, which remaines un- 


determined ; and ayerres, that they are both of the ſame Ayoydance:. 


Iudgment, And upon Demurter the Writ. was abated by Judgement. 
Caſe. 219. Male againſt Ret. 


Aion for IN Ale brought an Acion of the Caſe againſt Rex, for ſaying hee 

words of Pery+ LV. had ſtolne his Corne out of his. Barne. After a verdi& it 

larceny. was ſaid, it might bee, the Corne was not worth a petiny ; yet 
judgement was given for the Plaintiffe ; for it is felony , though 
ir bee not capitall, | 


Caſe. 220 (i bamberleyns Caſe. 


| 9% matarye brought an Action of the-Caſe upon the Statute of 
Amendment 


Euy and Cry, and after ifſue joyned and entred where the 
of the Kecord Record was made, that the Robbery was done 30,07. Ir was or- 
bythe boos dered by the Court to bee amended , and made 30. Seprems, upon 
&f Office. the Oath of Truſter the Atrourney, for the Plaintiffe, that it was ſo 

in the book. of the Office, and fheyed it. 
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222 " owes againſt Jones. "Prohibition 


LY 7ones,upon the Stat, of 23.H.$:for being cited out of the Dio- of.che Dio- | 
_ ceſſe: And the Caſewas; The chancellour of the inferiour Ordi- cefſe, where. 
© narie, did make requeſt ro Door Donne Deane of the. Arches, to *ii< iofcriour 
rake the Cauſe of his hcaring; and rhe-reaſon given bycheiChan- Qriinary may 
-cellour was, that the Cauſe' (being indeed 2: cauſe of Modur.De- Me wag 
cimand; ) was ſo difficult ; that the Plaintiffe could. haye-no-ſuf $car.23.8.8. 
- ficient Coyncell; there for that cauſe, ; $625 dl) caþ.g. 
. Now the Queſtion was, whether the tranſmnting. of this cauſe 
was warranted' by the 'exception'-in- that Statute : which excepri- 
| on is of twoſerts;" the one for ſpeciall caſes, thereparticularly ex- 
> png (whereof this is one;) the other a generall clauſe thus: 
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| hat in caſe, that any Biſhop or any other inferiour Judge, haying 
: under him juriſdiction in his own right and Tythe, jus Com © 
1 miſſion, make requeſt or-inſtance to the:Archbiſhop,. or other 


# ſyperiour Judge; to take, treat, examine, or determine the + mat= 
ter before him, or his Subſtitute; And'that to- bee done in Caſes 
I truly , where the Law Civill or-Canon, doth affirme execution of 
| ſuch requeſt, or inſtance, or juriſdiftion to bee lawfull or tolerable, 
] upon paine to forfeit, 8c, double dammages and coſts to the par- 
$ tic for his vexation; and alſo ten pounds; one halfe to. the King, 
j the other halfeto him , that will ſie for the ſame. | 
7 Wee ſent for Civilians, and there came for the Defendant 
3 Doctor Talbot; and Doctor Talbot faid, Thatby the Canon-Law 
- in the beginning, there was but one Biſhop, who had ſole jurif- 
diction, and was the immediate Ordinarie throughout z After- 
wards, there were Suffragan Biſhops made under him, which 
brought in a reſtraint of the Archbiſhops in their Dioceſſe; [but 
in ſpeciall Caſes which agrees with our Law, that an Adminiſtra« 
. on granted by the Archbiſhop, is but yoydable. . 
hen hee fig. that the juriſdiction of the Archbiſhop.is opened 
(for that is their phraſe ) ſometimes by himſelfe, volenre Ordinario , 
EDS -as in the Caſe of his Viſitation. And by the partie in default of 
f Tuſtice in the Ordinary, as by Appeale, or NVallities. Again , it is 
opened by Ordinary himſelfe, withour the partie or Archbiſhop; as ' 
where the Ordinary ſends the cauſe to the Archbiſhop: Panormitan. p,yg;mitan, 
eArchiepiſcopus eſt Ordmarins totins Provintie ; non tamen habet ex- 
ercitium nifs in Caſibus; and ſets downe many Caſes: And among(t 
' the reſt, Ouango fertur ad cum queſtio ,vel rota (auſa. And Hos Hoſlienſis, 
flienſis, cap. Paſtoralis de Officio Ordinarii.. Certum eſt quod Metro> 
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' 2 260  _ Hobarts Reports, _ 
i 5 EF _ politanus , foe Epiſcopus Decimas Ordinariorum totins Provincia non 
SE. poterit exercere , Iuriſdiftionem ſuam in ſworun Suffraganeorum ſub» 
ET | ditos, niſs in Caſibus ſequentibus, and reckons 21 Caſes. 
EE 2 Ubi ſubditns conqueritur de Epiſcopo.:: wing FP} 
2 =: 3 5 appellatur ad Epiſcopum. £4. 
8 © 4 Quando inter  Epiſcopum &: alias criminalis Oueſtio agitatur, 
EE - - 7 © 5 Ratione delifti- Commiſſaris:in ſua Dioceſs, | «9.53 Bb 
|; i ” 6 Quando pracepit -ſubdito Epiſcopis quens reperit, juſte. excommu- 
E 7 Quod cidem Epiſcopo ſatisfaciat, & ſnbditus non ſatisfacit ratiave 
$ $ -? res fit, in ſua Dieceſs. : | | 

- 8:54 quando ad tum refertur Queſtio per conſultationem,  -; 


+ 


- -g. In his que tangunt commutiter totam.provincan, 
2 83 x0 Quando congregatur concilium' Provincie alibi, - 
Tx - 11 1n Ariis netariis ſibi, vel ſuis arrogatis.' 
- 122 Ouando Epiſcopus negligens eſt in Iuſtitia facienda. 
1 1-2 ' Quando Canonici in comenpiu Epiſcopi. abſtinen 4 Di« 
VIMISs. - | - ST HERD, | i SPS: | 
14 Qaands netoria ef ſemtentia Epiſcops; 
15 Non retinere rations Viſitationts annualis. 
16 Poteft per totam provinciam indy/gentiam facere. | 
17 $5 non ſuporfuit convinci. idonee vacante ſede., cuſtod. bona Epiſ- 
copal, mente, | 
12 Ratine Privilegii fbi conceſſs. 
T9 Ratione conſuctudinis, | ; 
| 20. Si.inter Epiſcopum & Capitwlum ſunum fiat mutatio, 
| 21 Ouando Epiſcopus, vel quia recuſatur, ranquam ſuſpett', vel alia 
| ( auſa mie!* ciopartes, & refert totam Cauſam:;5 whereof the cauſe is 
4 


de rationibus peragere, quando generaliter inde poteſt facere lationem, 


"X24 A+ & Bang 


QUAnascungue. | 

Raldenfis, And Baldenfis being a Civilian, writing after Hoftienſins, referres 
himſelfe to him; & dicit qued Archiepiſcopus eſt Index Provincie; tamen 
Turiſdiftio ſua eft ſignuata, © no, aperitur nifs ex cauſa. 

Talbet ſaid reſolutely, that though the Canon-Law reſtraine the 
Archbiſhop ro call cauſe from the Ordinarie. zolente , but in 21. 
caſes; yet the Law is left in-the abſolute power. of the Ordinary, 
to ſend the cauſeto the Archbiſhop, abſolutely. at his will, withour 
aſſigning. any ſpeciall reaſon; and therein Hoſftienſis & Dominicus 
ae camperenc. and other Authors doe agree, And Dodtor Dc; 

- comming to us another .day with Talbot, being againſt him , = 
y | | confeſls.. 


Quando . cadem. refertur., Queſtio.ad conſultands. ad- ſpeculand. tituls- 


quandecunque ſibi videtur. expediens, ic. ante titem , in medie litres, wel 
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at Hobarty Reports. ; 

 confeſſe the Ordinarie might conſult with the Archbiſhop at. his 
probe withour\ limitation. ' Andthey agree that the Cales al- 
lowed by:the Canon-Law' ro the-Archbiſhop, i to call.cauſes;from 
' the Ordinatiewo/emeto'his own hearirig,gwere morethanthis Statute 
-did allow. ': And: rouching the double meaning of the: Statute , 
Docor-Baldxs cited” Baldns Canſa'3. Qu: Sexta, cap. . Syned. Baldus.. 
reman. Neminem oportet exire de Provincia ad. Provinciam , vel ' 
de Comitatu ad Comitatums, nifs ad relationem Indicis, #ta eAtor ret 


- Firſt; purpoſe of- 'Kawsw: 
dE ie 


-But now to the Ordinary rom the-Archbjſhop by Statute is 
ff 


. reſtrained to Cafes of -necefhtie;, 


16 were lawful ar 


And no doubt the Statute: was: not made without advice and - 
hearing of the Canoniſts, and therefore cannor. bee ſuppoſed to 
bee fo ignorantly penned ; * and therefore this Caſe concerning ſo 
-much the ſubje& deſerves much confideration.. 

In this Caſe in queſtion, . it is doubted whether the forme of 
the Statute bee well obſerved, the referring being from a Cancel- 
ccllour to a Delegate, and nor froma Biſhop. 

Qwzere, if an: Archbiſhop calls a-cauſe unto-him., . that is.none 
of the Caſes ' within his power , whether the inferiour Ordinarie 
may have remedy. againft.him, or can recall it by. the Commen- 
Law, or whether the Defendant may plead ir to the juriſdi-- 
Ction. 

If-a Peculiar be a Subordinate to the Biſhop, then he cannot - 
referre: a cauſe ro the Archb#hop, but ro the immediate Ordina- 
ty, as aft Archdeacon or Commiſſary muſt doe.;. otherwiſe ir 
is, if the Peculiar have any immediate reſpect to the Archbiſhop. 

Bur'if the peculiar bee free. by a generall exemption, from all 
ordinary Juriſdiftion ( which was common in the caſe of Mo-- 
naſteries, both by the grants of Kings and Popes ) then the cauſe- 

K.K.3 mutt: 
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© "Note, that a Prohibition lies upon: 


Trse. and 


Converſion, 


Diftreſſe, 
makes no 
Converſion; 
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upon: this Sratte; becauſe it hath 


words 'probibitory, 2s: well as penalty annexed, for /breakivg-the 
Prohibirion. Otherwiſe it had been; if the! opening chad: been 


thus' only: 'If any man'cite another out of his Diocefle he ſhall 
_ forfeit ren pounds. | DS 
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222, Agar againſt Liſle, _ 


A Gar brought ah ' Ation of Tre, and / Converſion againſt 
ATi. of a Cow, and laid it apud (affrums Ebor; The De- 
fendant'pleads, that the Biſhop- of D«rham hath a' yearly Faire, 
primo Junii, at Darveton in Com. Durham, and hath Toll there, and 
tels for what; and for non-paiment heuſed to diftrain, 8c. and ſhews 
that the Plaintiffe had bought Sheep of- one, and: Comes of ano- 
ther, and that this whole Toll came to ſo much; 'andthac the De- 
fendant, as ſervant &c. had demanded it ,- and upon a refuſall, 
took the Cow 'and detained her for the Toll; which 'is the ſame 
Converſion abſque hoc, that hee was guilty apud Caſtrum Ebor, 
or clfewhere, within the Eeunty' of 7ork, or at any time before 
the faid firſt dayof Tune, &c. | | 
Whereupon the Plaintiffe demurred in Law, and ſhewed for 
cauſe, -that there was no Converſion confeſſed ; and therefore no 
anſwer to the Action; but hee ſhould have pleaded not guilty. 
And being now moved this Terme Mich. 15. Harris faid that 
it was the common experience, that the Detainer of goods from 
an owner after requeſt is allowed for a ſufficient evidence to main- 
taine a Gonyerſien : whereunto I anſwered , that though legally 
it were not a Converſion; yet in that caſe it was reaſonable co 


| allow it for an evidence to prove a Converſion ; - becauſe if you 


have goods of mine lawfully by finding or Bailment; yet if I 


bur unreaſon= require them of you, you can no longer lawfully hold them and 
able dcrcinor therefore when you till detaine them from mee, it argues, that you 


doth. 


claime them as your owne; and fo ule them, 

But in this caſe it is otherwiſe; for here hee hath not a law- 
full cauſe to detaine it, againſt demand, as adiftreſle till the Toll 
paid ;zand yet hee denies not the Plainriffe properly, nor doth an 
thing againſt it ; and ſo it was adjudged for the Plaiatiffe in 
this caſe, | 


223 Freeſtone 


Py: Fon: 


Higned for default of reparation committed in the time. of the Ex- 
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223. Freeſione againſt Bowyer. Battery. 

Pim ad his Wife brought an Aion: of: Battery, and 
wounding of the Wife i» Com. Salop. againſt Bowyer, who 

pleaded a Juſtification, by warrant of: the Sheriffe-of Worc. &” 
molliter impoſwit mann, &c. abſque hoe quod. eff culpabilis. in (om. ar of Bat. 
Salop. but anſwered nething to the wounding: And verdict Was-rtery. ; 
given for the Defendant. and judgement ;:becauſe> it was but a-' | 
diſcontinuance upon. the point of wounding, which'is holden. af. Tadgement, 
ter verdict. | Y BOWL T4 "430 
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224 Rives againſt Hoxham.. i Cale 


Tyes bought an Action of the Caſe againſt © Hoxham, that 
A where the Plaintiffe lent unto the Defendant a Mare to 
plough his ground, by two dayes: the Defendant to Chapman: 
promiſed, that hee would deliver- her ſafe at the end-of the faid Aftion ſhallbe 
4two daycs; and hee did, during thoſe two dayes, exceſhvely la- panes 9-75 
bour her, that ſhee dyed of dias, abſqze hoc, that hee did fo wh: «-6chrmiron 
exceſſively labour her, that ſhee dyed thereof, And it was found hee Sg 
for the Plaintiffe; and judgement was ſtayed -upon;the-motion 
of Francis Moore ; becauſe there was no place” aſſigned in; the 
Declaration where the labouring was, which. is put in iſſue; 
and therefore ought to bee laid where-it was: but if the Promiſe 
had been laid in one place, and the — in another , the 
Plaintiffe might have raken his. choyce, to. have brought his-. 
Aion in either : but the vexze and triall ſhould have been ac- 
cording to the. event of the iſſue 10 aſſumpſit, or non laboravit.. 
But note, that after in Hil. Terme 15. Jac. Judgement was gi- 
ven for the Plaintiffe-; for the iſſue was taken from the place 
of the Aion, which ſhall bee taken right where the contrary 
appeares not; otherwiſe, if the labouring had been laid. in ano-- 
ther place, | 


225. Collizs againſt Througbgood, Covenants 
: Judgement a« 
CF Ollns againſt Throughgood Executor ; an Action of Covenant gaicſt an Exe= 
was brought againtt the Executor , and the -breach was af- c«torin Coves, 
nant broken. 
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ecutor, ahd dammages wee affeiſed. And ic was moved by Towſe, 
whether the judgement ſhouldbe de bouis Teftatoris, or propter, And 
upon view of Prefidents, 'it was judged de bonis Teftatoris : For note 
that it-is the Teſtators Covenant , which binds the Executor as 
repreſenting him;>and' therefore he muſt be ſued by: chat name. - 


he we” df ae 


A Crtion of deceit brought by A.B. for leyying-of a Fine of 
meaſhe tryed , * SLands/in' ancient Demeaſhe!; and. the iſſue was , whether the 
by theBook of Mannor of little: Bowden itn Ngrthawpton.hbe:ancient demeaſne, or 
Doomeſday, not. Whereupon Deomſday Book was brought into the Court and 
there ſhewed; whereby it appeares that the Mannor of Bewdey, in 

Commitatu Leiceſt” was ancient demeaſne, but no ſuch in Com” 
' Northampton,and1o thePlaintiffowas barred, ; 


-_ 


Deces. 


Prohibitioh. ©2257 DOOR. 


J-; ooo moyed for a Prehibirion, and the Caſe was; (One 

was ſued for a Legacie inthe Court of Audience, and the 

 Libeller pleaded a releaſe, and' proved. it by one witnefſe, The 

_—_— Plaintiffe denyed -not-the Releaſe , bur replyed that the Inteftate 
e Cour of ©, TEM 4 

Audience,re- *hat made it was a convit, and the Prohibition One; 

fuſe fingle wits For it-was pertinent to the cauſe and their juriſdiQtion 3 Bur i they 

nefle. will diſallow the proofe, becauſe it is but one witneſſe, which hee 

made a cauſe at the firſt, a Prohibition will lie; for it is not ſuf- 

Court Eccleſi- ferable by our Law to diſallow of proofe againſt a Legacie which 

aſticall ſhall is allowable by Law, againſt a Statute recognizance,or judgement; 

havetcyallof for that would make a Demonſttrive. But if they will except to the 


wah : 4 cy, reditof wirneſſesor the like, they may according to there Law, 
'Starure 2. £-6« 228 Harris againſt Cottoz, 


JN Aion of Debt upon the Statute of 2.E. 6. for not ſetting one 
Wherher of I of Tithes, Towes moved the Court, that the Corne was grown upon 
ke gy i the Glebe land of the Vicars, which was diſcharged of Tithes 
reaptby the being in his own nle; bur it were ler out , did pay Tythes. Now 
Execuror. the Vicar did ſow the Land himſelfe being in his own hands, and 
dyed before it was ſevered, and his Executors did cut and carry 
the _orne away,and he that had the Parſonage impropriate broyght 
his Action, whereupon he prayed the opinion of the Court, whert:1er 
he did plead Nihil deber. But the Court would give no Opinion , 


becauſe it hanged before them in the ſuit. 


229 
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JJ Arbinand birwifebrooghtan aionuponthe caſe, agitnit Ma- Cultome of 


rice Greene, reciting that the Biſhop of Sarum was ſeiled in fee in th EY 


Hleſuagio pred. expendit quan venditioni expoſita ad alia molend. & nou 
ad _ 


a cuſtome is, that the corne that a man HO — he ſhould grinde 
there, and notelſewhere, and therefore both fides are bound by the cu- 
ſtome, theone to bring his corne to grinde there and not ellewhere;the 
other to' maintaine his Milsandall proviſion of grinding,and mutuaH 
aQtions will lye on both fides if thete be a default. And it was holden 
that this cuſtome would aſwell hold for corne as well as growing with- 


inthe Towne, ſo it were ſpent within their houſes being ground, both ' 


for the cenſideration aforeſaid, and the rather becauſe the houſes were 


holden of the Biſhop, though in a /efs olendini by tenants it would 


not be ſo. But the fault here is that by this cuſtome if a man buy corne, 
he cannot ſell it againe in corne in his houſe, for hemuſt firſt grinde ic 
in thoſe Mils. And he hath aſsigned this breach as well in corne fold 
as ſpent. And I am of opinion, that if he had afsigned it only in corne 
ſpent, yet it would not have ſerved , becauſe the cuſtome it ſelfe being 
intire, is totally void, though ſome part of it alone might be good in 
Law. - 

Another fault was, that he afſsigned the breach An»o 12. & diverfis 
vicibus betweene that, and Anno 2 which was long before the plaintife 
had intereſt, and the damages were given intire, upon the not guilty to 
the whole, which damage ſhall be underſtood to be given not according 
to the law, but according totheallegation of the plaintife who layeth 
his damageforall. And the verdi& of laymen who finde him guilty de 
premiſſic to the damage of, &c. And it makes no difference that the 

| LI ſpeciall 


| Preſeription 
for a way» . 


Judgement. 


Whether the 
Common be 
extinct, &ce 


Debt. 


Entry & ex- 
pullion,&c. 


- on breach is right, tht 12. _ che reſt commethb diverſic diehus, 
kea treIpaſſe with a rootiowendo for which d given. * 
"Note there was no mention thatthe ation was brought by the hus- 


 Jand and wiſe. bath being <ndy 9 mover damage;and: war for he : 


Terme 
2 230, Gogle Verſus Banningham, Trelpaſſe. | 


£ be honey en. an an; of treſpaſſe, Quare clauſum fregit, tc. a> 
hs Ag pleaded thac when or, of 


ek Cop yin lame Coun, and prefcribech to have away 


from the {aid Meſſuage over the groun din queitiont0a common way 
pag + to the City of Norwich, and iflue taken upo p pes 
ou 


there Way no us ee he cot ary way 
cho proſeriprion 
the materi- 


dchenthe call it pphedhacegiah dn ip» 
gement; 
{mis 4a; 


be. Mac's 7 4 hor a meere imagination that the highway. _ in another 


towne, for it may lye in the ſame, and no triall hath beenc voided, but | 


Whexethe other viſne hath appeared i in the records 
231. Leets & Edwards. 


PR Eencen Lean and Edwards, the colbin/thate Copyholder of 
inheritance which bath common appendantin another Manner, 


purchaſeth the freebold inheritance of the copthold whether theCom- 


- mon be thereby extinQ. 


2.3/2 Dorrel Verſus Andrewes. 


A Gio of debt was brought by M. Dorrell againſt Andrewes a. 
Knight, upon a leaſe made by her to him in-truſt for Trufſell for 75 


pounds a Quarters rent,&declared of a demiſe at toto llo Mefſwagio capi- 
tali muner. &- domo manſiouati cognit-per nomen de Cauſton infra parechians 
de Dianchurch ac onnia horrea ter. tenementa, & ce ſcitnat. in Cauſton.' 
The defendant pleads anentry andexpulfion out of the Garden houſe, 
and Well houſe, parcell of the tenements, &c- whereupon ifſue > the 

cnue 


4 jndgomne wasmoved: ta beflayed *wppn the motion | 
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E > defendant pleaded Natlam arbitriom.. The plaintifereply- 
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 dant demurred in : award b- the 
miffion "being for diſcharge and on-of all matters to the day of Piſſion. 
chunk which mn” mo _ 
arbittators might meane:lome t Ap prank 
cauſts. that might ariſe rams 0 230f 


March; which were notwithin their power, and fo for the releaſe: yer 
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4 Dunchurch, and the plaintife julgement. 


-* es 


(omen She ter 


tisfa&ion of all matters. cence them, and that they 
the one to the other enerall releaſes of 


Gigned the breach for the von payment : 
Co law, becauſe the award did ſeeme to exceed the ſib- then the ſub- 


premifie, that 
ringin full @= 
oald make 


judgement was given for tl au er bec 
& /uper premſſic may import a ecſtraint.to the things ſubmitted, or elſe 


of the award. 
| 234. Barnes Verſus Greenly. Anonymus. 


caſe much alike debt of Barnes againſtGreenly npon an obligation FOEIE oh 
Apt 4. Sept. to performe the award of all cauſes till the day of Arbitrement 


*he date; theplaintife pleads the award. de. prewiſls,. vite of all cauſes ſccming larger, 
till the third day of September,. and aſgnes3 breach, thedefendant 9 20 ſo large 
maintained the barre quod prizes vullums fect arbitrizm., and verdi&tor ** million, 


the phintife and judgement. And here thoaward wava day ſhort of the | 
fubmiſon, and __ this a writ oferror was brought, andthe record Judgement, 


removed, but whatiflue it took I know not. 
| 235. 4nonymw. 


A Ction of treſpaſſe, Qrare vt & arinis bona & catalla, Viz palos ras Judgement, 
J,. And afterverdid it was moved, that:Ralos was no Latine word, | 


ad iven for the plaintite-. | | | 
OR AE TIER EY. OY Ll a::: 236. Gibbs yy s 
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2:36, Gibs Verſus Jenkzns,uit Caſes: | 
A'Qior Tbs brought an aRion upon the caſc againſt Jenkins for ſpeaki 
ion for iS pon: tne Cale ins for ſpeaki 
Rk words: Got welſh words in.the preſence of fi CN Tod "a 
| guape, and did fer downe the words in welſh-uponiffue norguiley after 
verdi&-witnefles were ſworne- for the fignification of the words, and 
fome affirmed that thewords'were commonly taken, and ſounderſtood' 
for ſtealing, which others denied; but both agreed: that the true and 
Judgement, proper fignification of the words was bearing .away,wherenpon judge- 


ment was given againſ the plaintife. : | 
| 237, T 8oker Verſus Lone. Prohibition. 


"NIlles Tucker a Reader'of LyncolnsInne and Charles his Brother, 

_F adminiſtrators of Maude Tooker their mother, by Serjeant Harris, 

moved for a prohibition againſt Loane, andthe cauſe was, that Maude 

had iflae the plaintife, an ohn and Thomas nine children; and Tho- 

mas three, and were dead, the children being infants. The adminiftra- 

tors upon their accompts before Sir John Bennet by his mediation,and 

Stat.2r. H.8. not judicially, were content to make a diſtribution of the eſtateof the 
the Ordinary teſtators per capita now precipites or e converſo, Loane being Curator ad 


cannot make 7,2, ; for the infants appealed to the Delegates, 2nd ibition-w; 
diftribution of lites : for the in OED gates, zndapro ibition-was 


the ſurpluſage. 


a 


the ſurpluſage, nor to take land for it by the true meaning eſpecially of 
the ſtat. 21 He. $. which intends a benefit to the adminiſtrator,-and not 
an unprofitable burthen , and therefore gives a prefermentto the wife 
and not of kin, &c- 


238, Scarlet againft Stiles, Gaſe. 


Attion for ac- Coane brought an aQion of the cafe againſt Stiles, for theſe. words, 
cuſation be- thou didii ſteale a ſack. The defendant pleaded, that there was a ſack 
tore a Juſtice. of a mans unknowne ſtolne, and that the common fame was, that the 

plaintife had (tolne it , whereupon the defendant did informe Thomas 


Kempe a Iuſtice of Peace that he had tolne it, and in complainingand 


informing the ſaid Juſtice thereof, he did there in the preſence of Ker 
and of the plaintife ſay unto the defendant and of him,Thoudid fteale 
 &c. que eſt eadem, &c, whereupon the plaintife demurred in law. 


Conſultation 239. Berries Caſe. - 


— li- REY ſued for tythes of hay i» /pecie, and ina prohibition iſle was 
bell warranted IL Jtaken, whether the inhabitants had uſed to pay tythes of hey of all 


good. ancient Meadowes within the Towne, a certaine rate tythe. —_— 
nde 
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granted becauſe the Ordinary hath no power to makediſtribution of _ 


ceed.upon the principall, only the honey x. cepted-. 


Hobarts Reports. 
finde there was ſuch a cuſtome for all theancient Meadowes, ſaving for 
certaine called Burton Meadowes, for which. tythes had beene paid in 
kinde, and thatthe party ſued the plaintife in che Spirituall Court, and 
had hey upon five: acres of the Burton meadow. Now the queſtion 
was how Berry che Parſon ſhould have his conſultation, forif the Jury 
bad found againſt the cuftome generally (as they mighe well havedone) 
he ſhould+haverhisconſulation for all : but now that the Jury hath 
found the truch diſtributively, that the plaincife had cauſe to ſue inthe 
Spicituall conrt for one part, but not forthe other, we fhall never give 
them a conſultation to proceed inall, nonotin the part, where the ſuic 
appeares to be originally ill founded; 8& a prohibition leaves more pow=. 
er in this Court then other a&tions'wharſoever, inas much as it locks - 
up that, Court: which cannot require to be opened but with a key of 


right and jultice, as in the cafe of Pell and Sanderſon;Dyer, Aman 


ſues for tiches in kinde, the defenJant ſacs a prohibition upon furmiſe 
of a meere barren land, paying no tithes, whereupon iffue, a1d it was 
found it was but barren, and yet paid ſmall tythes. So it was fount a- 
gainſt the plaintife : and yet conſultation was denied, becaitſe he ſhould 
not have ſued for tithes in kinde, which if chey ſhould grant a conſul- 
tation ſhould beallowed bur forthar ſmall tythe.. But in chis caſe Berry 
muſt have conſultation of the Furton lands only, for they. libel] for 
tythes,, in kinde, for the two acres is ſeverall for all orany patt, and 
therefore here for as much as was Burton and not of the cuſtome it was 


o 


well libclled,as if it had beene for that alone, | 
240. Thompſon verſus Comfort. 


TNeee Thompſon & Comfort Clerke, the caſe was, that Comfort ſu- Conſultation 
| cd for tythes of honey and divers other things, the plaintife obtained in part, and 
a prohibition for all thetythes libelled ſaving the honey. The Parſon I” 


had ſentence for all the tythes before the prohibirion delivered, and af- 
ter the prohibition delivered, the Judge proceeded to the execution of 
the ſentenee for the honey and the taxation of colts. If the coſts were 
taxed before the publication delivered (which muſt be then underſtood 
as large as the ſentence which is for all) then muſt they not proceed to 
the exa&ing of all the colts; but if they did tax the coſts after for the 
ſaie of the honey only, though they ſet as much as they meant to give 
for all, they are out of the danger ofthe prohibition; for where the 
colts belong to them, the proporcion of the colts is of their juriſdifion, 
and not of ours. Now after the prohibition whichwas in the exception 
of the taxed coſts, and expenſis liris generally, without the quoas, &c. 
Yet think itis well enough,efpecially whenhis intent appeares to pro- 


141.Bitcat 


Q. Imped. 


| RY 190- þ.24. 
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"241. "Bitcot & Ward. |; 


Pr Biccor Ward, the caſe was, that one having ans anciene Wa- 
+* pay CAE HE _ ug mmg-yne nks oftheriver be- 
ing become MC d hollow by direftior 1 certaine Juſt ices, a damme 
was made a Rood from the river bank.inancther mans and {6 


theriver was holdenin. Now another; not the owner of the ground cut 


the ſame, whereupon an a&ion of the caſe was brought and laid for 
meas ſubverting ripen cnjnſdam rivi which commethto triall be- 
fore mee» After Evidence I cauſed it tobe fayed, leaft it fhouldpaſſea- 
gainſt the plaintife.. And now-the Court held the declaration inſiiffict- 
ent,and I.gavedireRion,that he ſhould take a new writ according to his 
Calſe de quadam ripa eAnglice a Damme includente Rivum predittuna Tt 
was befare laid $i whey Cory time out of mind. _. 


242, W inchcomb & Pulleſton, 


L 


NtheCaſcof Quoc Imped.between Winchcombe and Pullefon/j- : 


4 pra page (264) after it was reſolved upon publique Argument that 
Judi 4 Ry, be given for the King, it was prayed thata Writ 
might be dire&ed to the Biſhop for the King, againſt whichit was ob- 
JeRed, that it was repugnant to theRecord, inthat Pulleſton the defen- 
dant pleaded himſelfe Parſon imperſonee, and againe intheend of the 
Plea fayes expreſſely,that they preſented him, and that he was admitted, 
inſtituted, and.indu&&ed before the writ brought, ſo by the Record it ap- 
peared, that the King hath the effe& of that, for which the writis requi= 
xzd, yet becauſe it was affirmed by the Counſell of Pulleſton himſelfe, 
that the Church was notfull, but that the Plea in that part was untrue, 
the Court entered into conſideration, was juſt and fit to be done in 
this Caſe and thelike. | 

Firſt, it was reſolved that if there were not an helpe, there would fol- 
low an inevitable miſchicfeto — and to his Preſentee,if a Onare 
tmped. were brought againft him before InduRtion, for whereas if the 
Qnare Imped. were brought againſt the Clerke, or the Incumbent of a 
-Commonperſon, he may abatethe writ, becauſe you name not his Pa- 
tron-with him, who.may defend histitle, though he be not inducted, fo 
-as he may plead hinsfelfe ; this isnot fa inthe Caſe ofthe King, for hee 


cannot be:made a defendant, bat the ation muſt be brought againſt the 


Clerke alone, who cannot plead except he be induted, and fo the a&i- 

onmuft goagaintt him, orelſe if hee plead himſelfe indufted' to inable 
-/bim(c{fe to his defence, the fame being untrue,though he win the Cauſe, 
yet neither he nor the king, ſhall have benefit of the'fuit, by writ to the 
Biſhop.: Therefore it was conſidered, that though it was confeſſed of 
| Record 


'nyed, ifthe Chorch werevoid, ſo on the contrary, if it be 


in point of prejudice, and yet iall Prerogartive, the King isto 
cake benefir fillet le found ffeQually, as if he were pacty. F | 
Now it was obſerved, astheſe were miſcheivons to the king tobe de- 
Tas it was 
pleaded, it can be no miſchicfeto Pulletton, foreither the king will noc 
take the writ, or if hedid eake it, the Biſhop may returne the Cauſe of 
you.executionas if hee ſhould admit another Clerke, it wonld be utterly 
youds | | 
- Andit was farther obſerved, that the Awarding of a writ to the Bj- 
ſhop was ati incident, and partof the forme of Judgement in a Quare Inr- 
ped, &-c. danmages for thedifturbance, and the-wrirt ro the Biſhop for 
iving the preſentation. And therefare that forme of Judgement, may 
bowie the Court ſees there. can be no fruitofit, ſo 11.-R. g. Demur. 
144 In Dare Imped.thedefendant pleaded them, the plaintife had title 
to the Chirch hanging the writ, whereupon the plaintife demurred, 
which confeffed as much, yet Judgement was given ofthe writ tothe 
Biſhop, & F.N. br. n. 35. agrees that apreſentment hanging the writ, 
ſhall not abate & 7H. 4-34 & 36: A Quare Imped, was brought againſt 
two, whereof one-pleaded an-infufficient Plea, whereupon Judgement is 
for awritto the Biſhop, and the other pleaded, that the Church was 
full of the preſentment of the plaintife, the day of the writ purchaſed, 
And William Hall there ſayes, thatif it bee found ſo, yet the plaintife 
ſhall have Judgement of the writto the Biſhop.Put 12, H. 4. 1 1. & 15 


H. 4; 7. ita Patron have his Clerk'in, he cannot afterward bring his Bre-Epiſcop. 


cre t 


w 


Quare Imped;for bis writis falſe and abatable, forit was quod permitta? n_—_ 


preſent ave ad Ecokfiam que vacat & 14, Eliz., 3. Fitz. Quare Imped. 52. ph full b 
The King broughta Quare Twped. againſt a Prior alyen, and made a ti- Reco : 


tle to. the King by A& of Parliament. The Prior pleaded that the 
Church was fall beforethe kings title, whereupon Shard' awarded a 
writto the Biſhop, for the Prior, though he had pleaded the Church ; 
But indeed hee diq not plead, whether it was his owne prefentment or 
others, and itwas ſo intheRecord it ſelfe, for I caufedit tobe ſearched, 


ſo inthe end Warbucten, Winch, and I agreed, that awrit ſhould bee 
| Awarded: 


rd, 


Awarded to the Biſhop, for the King either 'ex officio Cariz, as being a 

parois Kings Judgement, and no way miſchievous, orelſe (as War» 
ton defined) upon a ſurmile of the King, So in the end the judgement 

was drawneup and (yum by meand entered in bec verba, thus. © - 


Ottabu Mich, Ad diem bic venit pred. Ric. Pulleſton per eAttorng- 
tum [num pred. & ſuper hoc videlicet omnibus & fingulte premifſs pred.& 
per inſtantians his plene int elleftis eiſdem Inſticiarits hic evidenter conſflat & 
apparet per verediflum pred. in formapred. quod jus ratione ſummarian a- 
greamentipred. inter pred. Willelmum Walker & pred. Wme Say fatt. per 
Im'o,pred. ſuperins compet. vigore ſtats pred. inde edit. & proviſis ad Domi- 

num Regemnunc [peltay, pertimer, & perpred. quo pred, Ric. Pulleſton per 
Cur. bic allocat. ſi quod &c.' per ſe habent vel dicere ſciant quare bre. dit 
D omini Regis pro codems Domino Rege de & ſuper premiſſis pred. Epo. adju= 
dicari & demandari non de beat, dicit qued ipſe non dedieit, ſed bent cognaſcit 
& fatetur quod bre. illyd pred, dom. Regis Eps. in forma eidem impetrationis 
brerts originals pred, ſeu _—_ poſtea inrei veritate non ft. perſona Ec- 
clefie, pred.imperſonata ine ex preſentatione dos Regis nuns non obſtan= 
te placito pred. per ipſum ſuperius in coutrarium inide placitato. Ideo conceſſit 
& quod dift.dem. Rex nunc habeat bre, Fpo. Winton quod non obſtante re= 
clamatione pd. Benedic.&- Rici,Dome perſona ad eccleſiam pred. ad preſentati- 
onem dit; Dom, Regis nunc te admittat & c. conceſſit: ys quod predi- 
Fns Benedibtns nibil capiat per breſunm pred. ſed ſit in mi a proinde fine dic, 


243.Tufton verſus Ngvill, Starchamber. 


I Humfrey Tufton exhibited a Bill into the Starchamber, againſt 
Chriſtopher Nevill, ſonne of the Lord Aburgavenny, fora Riot,and 
laid by way of Inducement, that Nevill had follicited his wife to incha- 
ſity before and ſince his marriage with her ; and that this being made 
knowne unto him by his wife, hee cauſed her to write letters to the de- 
fendant, giving him hope of her inclination, and appointing him a 
time by night and place, at which the defendant comming with a man 
diſguiſed like a woman being there expe&ing as much, the defendant 
and others.in. his company madea Riot upon him, and his company. 
To this the defendant, as to theRyot anſwered. But as to the (olici- 
tation of the Ladies Chaſtitie demurred 3 whereupon motion being 
made iu Court,though there were ſome of another mind, yet it was re- 
ſolved and ruled that the defendants Demurrer was good ; and though - 
'Star-chamber jt was aggravated,that this Inducement ſerved very much to aggravate 
holds no plea the defendants ryot and to juſtifie the plaintifes traine, yetthe point of 
” —_— it ſelfe was naturally aliex fiers for the ſpirituall Courts, whoſe procee- 
ding in this caſe was not to be' uſurped nor prevented. Beſides, the 
fault of ſollicitation is of ſo uncertaine acceptation, as is not fit to bee 
kereexamined. 


And 
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- And laſtlyto examine ſuch'a fault by the Oath of thedelinguent, 
which is being a delid& chat we cannot cenſure; [it was provell ſcanda- 
 lous inthe event, if the defendant ſhould upon hig Oath which were in - 

him excufable, if the Court confſtraine his anſwer to criminate the La- 
dy. were it true or falſe, for that would never be ſatisfied, being a point 
ſo ſecret as ſolicitation onely. | "175 b-2.2 

But this Bill were allowed though it were a meere crofle Bill before 
exhibited by Nevill againſt Tufron forthe ſameRyot, I 


244. Kings Attorney verſus Rocheſter, 
N the fair inthe Starchamber by the Kings Attorney againſt Wor- Starchamber, 


cheſter, it was agreed. that a proces «d audiexdum Indicium in hat Aﬀrons al 
Court;is not holden ſerved ſufficiently by leaving itat the houſe,though j;;un ir, $te 


the wife and ſervants know it, but muſt either be delivered to his per- chamber how 
ſon, orelſe hee being at home,or otherwiſe proved by Afﬀidavit to have ſerved. 
knowledge of it. But if proces beleft at one Terme for a hearing, to bee 

oneterme after, ſo there be a convenient diſtance oftime,'it is faid by 

the Clerkes, to be ſufficient upon preſumption of notice,and for the mit 

chiefe in the contrary ; & ſo in this caſe, was proces Awarded. 


245. Hall verſus Winckfeild, Debt. 


FT F<! brought an ation of debe againſt Winckfeild, and declared Debr, or (cire 
upon Recognizance in * Serjeants Inne, in Fleetſtreet London, fzc. the place 
whereupon the defendant demurred, and the queſtion was, whether the rr ng 
Aion ought to be brought in Mid. where the Recognizanceis recor-,, 
ded or in London, becauſe the Entry of the Record is, that the Recog- ,, + Becca 
nizance was acknowledged before mee, at Serjeants Inne in Fleecſtreet zance taken 


London ſucha day, which was one ofthe Terme «t /#pra. | in London, by 
Whereupon it was agreed, Firſt, that the ſeverall Judges might take £2 "_ ing the 


the Recognizance out of terme as in any part of England,as itwasre- p1.... 
ſolved quarts Martiiapon view of Prefidents, Brooks Recognizance 40. 

Nextly, it was agreed, that though it were not a perfet Record, till + 
it were entered upon the Roll,yet when it wasentered,it wasa Recogni, 
from the firſt acknowledgement, and binds perſon and lands, as aRe-- 
cord from that time. For it is the acknowledgement before a Judge 
that gives it force of aRecord, though the Inro]lment be neceffary 
for the teſtification, and perpetuating of it againſt the Bookes, and I a- 
gree that a man receiving damimage,or debtin the Common Pleasupon 
treſpaſſe, or Obligation laid in any other Court, . If the plaintife will 
bring an Action ofdebt, hee muſt lay it in the County of Mid. and not 
in the Countie, where the firſt Aion aroſe ; and the reaſon is apparent, 
for he muſt count upon Record, by —oogg it appeares tothe Court _ 
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the Canfcof this ation ariſeth in-Mid. where the Judgemeth aria ghren, 
and the Record is for that treſpafiethat was done, and thac Obligation 
that was madein another Countie,is not now in the Cauſe of this:a&ion 
but the Judgement, which hath made warranrionem contrating, which 
begins there, And regularly it is true, that every A&tionmuſtbe brought 
in that Countie, where by the Record it appeares the Cauſe of Aion 
began, which ſometimes may admit an Ele&ion, as where theadmirall 
Court fits in Mid. and ſummons a party in Effex, the Aﬀtionupon the 
ſtatute may be in either of both Counties. And if a man recover a debt 
inthe Court of Norwich, . and will bring his a&ion of deht upon that 
Recerd inthe Common Pleas, he muſt lay his Aﬀion in Norwich. Bur 
now obſerve the caſe, the Inrollment of the-Record doth exprefle that 
the Recognizance was taken before me at the place aforeſaid which (as 
1s faid) was a Record #p/o fatto then and there,and the inrollment of it is 
a Complement, and conſummation of the Acknowledgement and Re- 
cord, and makes nothing, as in the other caſe. Bur becauſe both con- 
curreto the making it aperfe& Recoid, it may bee thatthe Adtion may 
be brought in either Conntie, : E 

"Bur I am ofcleare opinion, that it may be in London, as thefirſt and 
more worthy part of the A&, and therefore 5. Marrii, Brooke line 
$5. where it is ceſolved by all the Prothonotaries, that a /cire fac. upon 
ſuch a Recognizance, ſhall bee dire&ed to the Sheriffe of London, and 
not of Mid. «And Sagar cyted a Preſident that upon a judgement gi- 
ven in the Cominon Pleas at Hertford Terme, and the Record broughr 
hither, after chat, the /cire fac. went to the Sheriffe of Hertford,and not 
tothe Sherifte of Middleſex, wherefore the reaſon mult bee becauſe in 
theRecord it ſelfe it appeared, that the Judgement was given at Hert- 
ford, and thelike caſe.is. in this caſe. But if the Entrie ofthe Record 
weregenerall, that the Recognizance was taken betore mee, it ſhould 
be nn erftood in Court, and then the Actions were to bee brought in 
Mid. ſee 16. Eijz. 4. 18. 13. E. 3. 22. H. 6. 38. B. lien 60. 36. & 29. & 
Br. bre. 1 9Io | ; 


246. *Blunts C aſe of Common Recovery, 


M Emoran. that it pleaſed his Majeſtic by hisTetters., under his pri- 
Common Re- « 


vie Signet and figne manuall bearing date 26.Novem. in the 15. 


Es ES 
F- >Y 
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covery againſt yeare of his highnefle raigne, toſignifie unto me, and my fellow Juſtices 


the infant. 


of the Common pleas,that he had beene humbly petitioned by Mount- 
joy Blount being under the age of 2 1. yeares, as well'by himſelfe as his 
friends and kindred and Feoffces into whote cuftodie the late deceaſed 
Earle oft Devonſhire, did commit his eftare in truſt;that he would declares 
unto us his liking, :that hee might be admitted to ſuffer a Common re- 
covery of the Mannor -of Wanted forthe payment of.debts, and tur- 

ther 


| | . : $559 
ther advancement of his owne means,” 'tothenſeof the Earle of Bucks 
wghaim, which his Majeſty by his faid letter, did accordingly. | | 
Now though wee did never hold fach recovery, * very-unlawfull nor 
void in Jaw, yet we have refirſed many motions inthat kind, as holding - 
It very inconvenient, but conveniency res circumſtance. And. 
thecefore I acquainted my brethten. We determined, that T ſhould ſend 
for che young gent. my ſelte and examine him fole and ſecret, of the 
reaſons of this recovery, and of his ownefree will 5 which 1 did, and he - 


. being 1 $36 Ha ot age or thereabouts,' ſatisfied me of kis owne good 


liking, ,and tfiat he did conceive it to be neceſſary for his eſtate, yet not 
therewith contented, I cauſed the Earle of Sourhampton the Lord Da- 
vers, and Maſter Wakeman, theperſons to whom the world: knew hee 
and his eftate were committed intruſt, and that they had worthily per- 
formed, And calling them in'open Court, and queſtioning withchem, 
they: conſented tous all, that ic was neceffary for the yong gentleman, 
and forts good to their knowledge to part with this ching, - and that 
therefore they had made meanes to his Majeſtic, for his letters in that 
behalfe, whereupon the Recovery was paft, openly at'the bar the laſt 
day of this Mich, Terme againſt Maſter Blount in perſon and the Earle 
of Southampton,the Lord Davers,and Maſter Wakeman were admitted 
his Guardians, t Eerie | 
Brownlocand Waller Prothonotaries gave a note of the like recove- 
ries againſt infants. M. 23. H. 8. Rot. 441. Þ. 39. HS. rot. 129, T.2$. 
Eliz. Rot. 17, M. 26. & 27. Eliz. rot. 45- & 72. P. 42. & rote 1. & 63. 
44-45-6970» 89. 91. 94. P. 32.Eliz. rot. 6, T-38. Eliz.rot. 41, 44. 
40. Eliz. rot. 62. 124. % 112. M. 40, & 41» Eliz. rot. 13. M. 34. & 35. 
Eliz. rot. 166. M. 39.-& 40. Eliz. rot. 82. & 173. M. 41. & 42. Elizerot. 
24. & 106, & 72. Tr. 42 Eliz. rot. 20, M. 42. & 43. Eliz. rot. 173, 


2.47. Brickþead yerſus Archbiſhop of Yorke, Qu. Impedie. 


R Obert Brickhead brought a Qzare Imeped. againſt Toby eArchbi- ;. cf: 
ſhop of Yorke,Alexander Cooke, Clerke of the Vicaridge of Lees; 


And ſhewes thar divers perſons were ſeized of the Adyouſon of the Vi- Cuare Impedit 


caridge in Fee, and preſented Robert Cooke,and then brings downe the 32d no difur- 
bance before 


the Action, 


Advouſon to the plaintife, and then ſhewes that by the death of Robert 
Cooke the Vicaridge voyded, and it apertained to him to preſent, but 


the defendant diſturbed him dammage 400. pound, the Archbiſhop. AQion 
pleaded, that the Vicaridge or Advyouſon thereof, butadmiſſion &Cc. as þrou;hr before 
Ocdinary thereof, but further he ſaid Q#od. bene & wernm eft and con- Cauſe of A- 
feſſeth all the truth, as the plaintife hath laid it, and the Church voyded Rion given. 


by the death of Robert Cooke, and that it belonged to the party, to pre- 
ſent as he ſuppoſed. But he ſaita furtherthar the ſaid Robert Cook dyed, 
Ian eAns 12s Iace ac pro 60 quod eadrm vicaria Eccleſiz pred, vacaverat 
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er temspus ſameftre poſt mortem pred. Roberti (ooke nulla idonea & perfeftn 
Lich ne ſs Vicariams DN — Fg ATI infra tempus jam 
prefatinn preſentatas Ideo Archiepua. adtunc Ordinarins &c. poſt tempus 
ſemeſtre illnd elapſum ſcilicet 23, Dec. Anno 13. Iac. fare (uo ordinari 
contulit pred. Vicariam prefato Alexandro [ ooke & euminſtitui & induci 
fecit, prout eis bene licuit. Et hoc &ce unde petit judicium fi &'c. abſque 
ſpecials impedimento in perſona ſua in bac parte aſſignats aftionem &-c. habe- 
re d:beat verſus ew, and Alexander Cooke the other defendant 
pleads by confeſſion of the plaintifes title, and the Collation &c. by 
laps alrogether, as the Archbiſhop made per Indicinm & The plain+ 
tife replies. to the Archbiſhop, and confeſſech that the Church 
voyded 1. Jan. 32. Jac. by the death of Robert Cooke, and that the 
Church remaining voyd hee did after the firſt of January and before 
the 23» Dec. an. 13, Jace. and withinthe 6. Moneths that is to fay 29. 
Mii:. 1615. by his writing ſealed with his ſeale dated the 27. ofthe 
ſame May preſent unto the ſaid Archbiſhop S.. V. &c.. one Richard 
Middleton his Clerk praying him to the ſaid Vicaridge, which he refu- 
ſed to doe, and afterwards, vizt.thethirtieth day of the ſame May, did 
Collate it unto Alexander Coke, & hoc &0;. unde petit judicium & 
dampua (ua occaſione impediments pred. Archiepi,nec non bre, eidem Archje= 
Pee ftbi adjudicari, and makes the. ſame replication to the plea of Alexan» 
der Cooke the Clerke, and they. both demur fſeverally, upon the 1everall 
replications, and ſhew for cauſe that they. doe containe double matter 
and are uncertaine. 

As to the cauſeof Demurrer exprefſed,namely the doublenes of the 
Plea,after divers Arguments on both fides,the Court was of opin1on that 
the Plea was not double ; the -doublenefle or treblenes is not ſuppoſed 
in that che plaintife Afigned. his preſentation, and 'a, refuſall of 
his Clerke,and a Collation by the Biſhop of his owne Clerke. Bur it 
was holden of the Clerke, that the onely material] Part of the plaintifes 
replication was, that he had preſented a Clerke ; far the fubſtance of the 
defendants plea was, that the plaintife had not preſented any Clerke 
unto him within the 8. Moneths, and that- therefore the, Addition to a 
Plea was neceſſary, yet not ifſuable, he had afterwards collated: 


Now to this the Replication ſayes, that he did preſent within the 8. 


Moneths,. fo there 15 a perfe& negative and affirmative which 
makesthe ifſue z; but yet the plaintife nwuſt adde a refuſall to make 
good the diſturbance Jaid, and then the plea is compleat, like unto 
the Caſe of an a&ion.of debtupon an obligation,to we wa an Award 


& the defendant pleads no Award made; the plaintife ſhewes the Award 
' which makes the iſſue, yet. he muſt ad a breach, which though it be not 
ifſuable, yet it is ſo materiall a forme, that the plaintife hath no cauſe of 
a&ion without it. And thereforeif it be omitted, & the defendant demur 
generally, I am of opinion clearely, thac hee may take the benefit -w it. 
| ote 


y £4 2/34. Ms "EM £2 14 9 VF eV a a 8 
: Wah CFLs Oy v5 hls AMO OSES. i; =D REL SOIT, ORs "S4&; 4 
TO TE, ety Tn BE $157.50 OS TT S Hes A OE ” W it et Recs Ek FY-7 FOES wes i hes Se £5 Fl 
en pee SIE OO Rong 3 OT RE WT ate eg : ; ce ; 
4 x UT wy oo 8 AG O64 ax me 6+ 8 SE 2 a <2 TS 1 3 

5 Ew” 8 eto nn Wo eee a 5 GL 
” : CD a Ht - 

Py i £ : 

= £ £ « 
$3 ow? . 
# q . i $ 
FO 5 FPES 
2 * 


hy PRDEEES II GT DS WTO OT SA 


ZE 41. SAIL Gee SHEER HP EEG HEARS SS L4S% TED SIEGE is 7 
vhs 3 ” ht 6 Ming: > RS a iges. (L's p 


. \ s E's JI * As 
þ # F WS "13 hey Y. Rid 83h +37 LEES Id an, _ 
$6.4. i: de $2542 ker”: h TR PET by WES Fo _ 
: MSN 4 FE! IN SRL 3. * »B 


. 


% TE5".NJ "E: (a. Ps q ww FOES > L'> 1 ® 
Weg ps Ef ITS We. 3 
/ *» 
; " * & 
 OI0N % 
: : 6 «a ® . 


Et.” 
pag 
* 
/ 


muſt appeare tothe Court of ſubſtance to the a&ion, ile In caſe 
of meere forme. Now the addition of collation. in this caſe is bye a 
matcer of aggravation and ſurpluſage ; thus farre it went beforeit was 
diſcovered, that the preſentation and refuſall was laid 29 Maii. And 
the wric b:aring tefte-9 Maii, fo as howſoever there was-a generall 


_ diſturbance layd in the declaration, yet the true- diſturbance /ay4 


in the declaration , whereby the. plaintite. intended to mainetaine his 
a&ion was dove after the a&ion was brought. Whereupon I was 
and; am of clecre-opinian that judgement muſt needs be given.againlt 
the plaintife ; for right and wrong are the mother of alLa&ions ; and 
therefore no a&ion can be brought without laying a wrong done be- 
fore the ation, neither can there any full and perte& recovery be had 
regularly wichout conviRting the defendant of wrong, 7 fay, afull reco- 
very, and regularly, becauſe in ſome ſpeciall cauſes, a man may obtaine 
the end af kis ſuit in ſome ſortwithout convitting of the defendant of 
wrong, but that mult be in a ſpectall and regular forme, but never with- 
ont a wrong ſuppoſed, as for example inthis very cal. 

The plaintife layes downe his tytle to theadvouſon, and the ayoid- 
ance, and the difturbance. If in this caſe the Biſhop fay hectaimes no- 
thing but an Ocdinary, and demands judgement without ſpeciall di- 
ſturbance, &c: Now the plaiatite hath an ele&ion ether. to take his 
writ to the Biſhop, or to retaine and proſecute his ation to a finall 
judgement if he pray his writ to the Biſhop, for it doth nor appeare to 
the Court, that he wasa diſturber ; neither ſhall the Biſhop be amerced, 
but the plaintife, pro fal/o 5[awore. Ee 

This forme is proper to this ation and ſome few others (whereof T 
ſhall ſpeake) and the forme and nature of this a&ion doth well beare 
this proceeding, for, the writ being per q#0d permittat ipſum preſentare 
Ofc. Et unde eun impedit & defendit comes in, and faith, in effeQ TI ſuffer, 
and do not hinder you to preſent. 

The cauſe is at an endif the plaintife will, and he may pray and take 
the effe& of his ſait with his preſentation and no damage, becauſe the 
defendant is not convi&ed for any wrong. | 

But now if the plaintife.will noe accept that reddizion, but chooſe 
rather to make a full and finall recovery, then doth he (asin all other 
caſes of ele&ion) forſake and loſe the benefit of theformer , and ſtands 
+ the hazard of the latter, to have either a totall recovery, ,or a-totall 

arres - | 

So that if he do afſigne a ſpeciall diſturbance, and it betried againſt 
him, he is to be barred. Like unto this if a man bring an aftion of debt 

upon an obligation of 20 pound for the payment of 120 pound at a day 
palt offering it in Court,the plaintife may acceptit,and there is an end, 
but if he will proceed to a full recovery of the forfeiture, and deny Ar 
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tender; arid that be found againſt him, lis loft, Soin dower if the te- 


nant plead that thedemandant detaines evidences, the demandant de- - 
livering in the evidence may/have jadgement maintenant. But if he will 


deny the detainer of theeyidence, and that be found againkt her , ſher 


So inthecaſe of Dower brought againſt a Cuardian in Chivalry who 
- pleads the detainer of the heire his ward. Soin the caſe of an ation 


of debt brought againſt an executor, who pleads Rien entre Majus, and 
indeed hath then nothing, yer the plaintife may have judgement for his 
debe preſently to be had by /##i. fac.if his goods ſhall come to his Binds. 
See Hapleys caſe, Co.lib.8,134:. but it he will proceed to prove af- 
ſets preſently, and that be found againſt him, he ſhall be barred for ever, 
and yet there was a due debt, and in effe& confeſſed. 
Soinawritof meane, if the defendant plead not diftrained in his de- 
fault, the plaintife may have judgement for his acquitall preſently : but 
if hewill proceed to prove that he was diftrained in his default, and fail, 
he ſhall be barred: | 7: Ft”, 
Now then cleerely to make a finall recovery in a Q. Imped. you muſt 
prove unto the Court or at the leaſt have a ſufficient allegation of an un- 
Juſt cauſe of ation, which is adiſturbance by thedefendants, or one of 
them before the a&ion brought, whereas in this caſe it appeares, that 
the diſturbance whereupon you would maintain your a&ion,was made 
after the writ brought ; and that which makes it the worſe apainſt'you 
is, that this appeares of your owne ſhewing, whereof it is regularly 


- true, ſo that if the plaintife will himſelfe diſcover to the Court any 


thing whereby it may appeare that he had no cauſe of ation when he 
commenced a debt or diſtrained for a rent betore the day of payment of 
his owne, ſhewing it is againſt him. 

Nay more, if of his own ſhewing though he had cauſe of ation, yet 
it was in another manner as it will be againſt. And therefore if Icom- 
mit a treſpaſſe which in its nature is joynt and ſeverall, yet if the plain- 
tife will bring his aQtion againſt one only, & declare that he with other 
three did the treſpaſſ,his aQtion ſhal abate;butifhe had brought his a&i- 
on againſt onealone,and the deteridant had pleaded that he with others 
did the treſpaſſe, and the plaintifc hath releaſed to the other and deny 
the releaſe, whereby he doth 'in a manner confeffe that the other were 
joynt treſpaſſers, yet this ation ſhall not abate. But you ſay thatthe 
plaintife hath laid a diſturbance well in this Court, which is ſuppoſed 
erue, and done before thea&ion brought, and that the defendant hath 


 Pleaded an inſifficient barreto it, for he hath neither denied nor con- 
fefſed and avoided the difturbance laid, for, the'collation after the writ- 
1s no anſwer. And therefore ſaith judgement ought to be givenagainſt 


the defendant, which is true if the plaintife had reſted upon the barre 
and detturred tpon it. | Th | 
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. ation, he ſhall never have judgement. And-yet it was not the chiefe 
of the whole, whereof the declaration is bat a kinde of furmize. Bur 


_ to maturity, and then the Court ſees the truth of the whole cauſe;and 
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ned himlelfe in his pleading, for welor ef coudirio poſdentis, and thi 
defendant is not hurrif the aſſailant miſſe him, for, 160 of fine 2i75þu 
ira. '\Ridgwayes Caſe;Colib. 3.5 2-8 Burtons Caſe; Coke Tb. 5.69: 


bringsan ation ofdebtupon an Obligation againſt Biſhbp,who pleads 
that It was tpon condition that he ſhould performe the award of two, 
and that they'two and others madenoaward. This is naught. * Bat if 


the plaintife do alleage an awat&by two or three, and alleage nor alfo'”0© - 
abreach: whereby irmay appeare tothe Court rhathehadno canſc'of 


matter of his plea, nor ifſiubls, and the declaration was full andperfe, 
and that was bat the beginning of the plea , and the Court mult judge 


when the defendane hath pleaded in barre,fo that both partiesareheard 
in part, then the replication and other pleading brings the whole cauſe 


not before. | 

Now to queſtion that which hath beene ſtirred and is of good uſe for 
learning, though it concludes'not to the judgement of the cauſe, T will 
fpeake a word. $2 5101 | LSUDT 117 3795 BLAH 31/9 

Suppoſe the cauſe to bethat I haveright to preſent to anadvouſon, 
but'T preſent not, nor am any way diſturbed, but the Church remaines 
void and opento'me, backefore the ſix moneths incurred before collati- 
on made by the Ordinary I bring a Qzare ped. againſt him, whether 
now'the Ordinary be barred of preſenting by laps, hanging the writ. 

I am of opinion cleerely, that he is not debarred. And firſt it is a caſe 
full of miſchiefe that the Ordinary bearing hinſelfe never fo juſtly and 
fincerely, ſhould againſt law and reaſon be ſabjet to caulclefle ations 
and charges & defrauds of his due laps, 8 the Church Kept void'Zccleſia 
viduata by the frand of the Patron by a-fraudulent aRtion as long as he 
liſt. For, if he broughit no a&ion, the laps ſhall run;and now by bring- 
ing of a feined ation heſhall op the laps andthe Ordinary , that by 
conſequenceit will not come tothe Ordinary nor to the King. But now 
examine thereaſon of the authority , can there beany thing more'un- 
reaſonable then that a'man ſhould make benefit of an unjutt ſtiit a3 the 
plaintife ſhould ; or be punithed doing nothing amifſe, or againſt his 
office as the defendant ſbould , but you will fay come it 1san cffeR of 
law. &, exattio [uris non habet injuriam. For when the Biſhop comes 
in, he is charged by the declaration with the diſturbance, 'which if hee 
doe nut avoid, he fhall be taken a diſturber, and then indeed he cannot 
collate, or his collatee ſhall be removed. Therefore, if when he doth 
appeare he-doth but caſt an'Eſfſoyne, though it doe make him no _—_ 
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tine the! upon/him the:charge of the di-_ 
fturbance layd in the declaration, fo that he ſhall not be received after 
10 plead we diftarba pas,or the ordinary plea which amounts to as much; 
for that plea pretending innocency muſt (asall other the like pleas) be 
offered thefirit day upon the appearance, for delay -makes him noce! 


nt, - 
- and-ſ{o is appoſrum in vbjelte. Then againe if the Ordinary plead his 


owne acquicall amounting to a Ne dif#rba pas, the plaintifemay a 
writ.to the Biſhop,and ſo den the Clerks, em: he Ken: 150Sy 
ing the writ, and thus isa Dilemma made by law, and not by fraud of 
the party. And therule in the Reg.fo.31. is ſo.. 
. Bur if the Dioceſan be named the defendant in the Quare Imped. he 
ſhall never preſent by laps.” - Fg 5 : ; 
'To this.I do anſwer, that if the Biſhop do not plead according to 
his innocency, that the proceedings ſhall be againſt him, and the con- 
ſequence of it is againſt adiſturber, but if he did not difturbe, which is 
true, it ſhall be taken according tothe caſe that hedid not diſturbe be- 
fore the a&ion brought neitherunlawfully,norby unlawfull aRion col- 
lation, but it can never be underſtood todeny or remove any a&uall 
collation fince, for if he ſhould plead thar it were vaine and tono pur- 
poſe, (as it hath beene ſaid.) t 

Now then if he did not diſturbe before the writ purchaſed, Sc. there- 
fore he hath notdiſpoiled himſelfe of his right of collation in his time, 
and then collates by laps lawfully when his time comes when the Pa- 
tron hath wilfully and without his fault forfeited his time, and then 
pleads that he claimes nothing, bur as ordinary without mentioning his 
collation hanging the, writ, becauſe it is impertinent (as it hath beene 
id) neither indeed doll ſee how hecan bereceived topleade it, no not 
by the way of ſaving it by proteſtation as upon attornement to have 
priviledge of waſte. But certainly it is neceſſary, though upon ſuch plea 
the plaintife may have a writ to the Biſhop, ke may perhaps be compel- 
lable to admit the Clerke of the plaintife in-obedience to the writ, but 
yet it ſhall not worke a removall of the Biſhops Clerke, but he ſhall re- 
taine the Benefice as having the better right. Like unto the caſe and rea- 
ſon where A brings a Qsare 1mped. againſt B hanging the fait, a ſtranger 
preſents and his Clerke is inſtituted, &c. And then A hath judgement a= 
gainſt B.anda writ to the Biſhop ox obſtante reclamatione B, the Biſhop 
(hall receive the Clerke of A,without the diſputing of the right of A and 
C, but if C have better right to the patronage his Clerk ſhall retaine the 
Beneficc,and ſo a controverſie. 

But now I put another caſe., If my Church become void, and I pre- 
{ent to the Bifhop, and ſo alſo doth another that hath no right,ia which 
caſe. the Biſhop though he may'receive at his perill, yet doth as he may 
lawfully de, refaſcth to receive either till theright be inquired, without 
doing himſelfe any a& of diſturbance, in this caſe 1f the true Patron do 


bring 
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bring his Quare Impe4. againſt the diſturber only, then the Biſhop may 
collate by laps without queſtion. But in that caſe if thetrue n 
name the Ordinary, vis. together with thediſturber, and then the Bi- 
ſhop comes in and pleadsthat he claimes nothing but as Ordinary, &c. 
and the plaincife hath anawacd of a writ tothe ay pH Ceſſet exe= 
cx#tio, &c. and then receives againſt the diſturber, and the Biſhop inthe 
meane time collates by laps, in that caſeperhaps the Biſhops Clerke 
may remove, for it differs much from the former caſe; for, there was a 
true, and not. a feined diſturbance, whereunto. the Ordinary gaye way ſo 
farre, that the plaintife could not get his Clerke received;but was driven 
to his Quare Imped: for if he had proceeded to his [ure patronatucs with- 
out Duare 7mwped. and the time had incurred, theBiſhop might have 
preſented to laps remedileſle, and therefore he did his indeavourto pre- 
ſent and was interrupted by a ſtranger, and the Ordinary alſo refuſed 
his Clerke, for which he had rather have ancxcuſe then a juſtification, 
and now both being made defendants, and the plaintifes tytle is appro- 
ved againſt them both, as if it had been ſo from the beginning, ic ſhould. - 
be hard that che Biſhop ſhould make any advantage of bis refuſal, 
Eg now appeares to have becne againſt right, and the parties to the 
(1t, 


248, Lacyes Caſe. a 


N the caſe 'of one Lacy a will was ſentenced in the Starre-chamber, g.,,.ce viven 

and now beagainſt whomthe ſentence paſſecLexhidiredanew bill 0 groundedup- 
perjury againſt the witneſſes, ſuppoſing that their teſtimonies were falſe on the witne(- 
and corrupt, whereupon the ſentence paſſed, andthedefendant there- ſes, which are * 
upon demurred in law, and this demurrer was referred to Mountague afcer ſuedthere 


Chiefe Juftice, whoreported that the defendant ought to anſwer. tor perferlss 
; | Thel: 
249. + Taryous a gain(t North, - pd 
CAaICs 
Nno quinto Iac.betweene Jarvous and North an Information charg- Informarion. 


ing the witneſſes in a former ſentence to be ſuborned and perjured 
was allowed. Note that this wat a legall ind judiciall proceeding 
which allowes, the ſentence to be juſt according to the prootes, which 
if it ſhonld not be allowed perjury ſhould receive warrant ina Courtof 
Juſtice, and by the ſentence of it whoſe office is to puniſh it, but yet if 
the perſon ſentenced will ſpeak voluntarily to the ſame effe& that the 
ſentence was juſt, but it was gronnded upon falſe teſtimony , the 
Court doth puniſh it commonly, for, this is a cunning ſcandalizing of 
the ſentence, and hath neither purpoſe nor prote&ion of alegall pro- . 
ceeding. 

N n 250 Baldwin 
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Aldwin brought anaRtion of debt againft Sir Thomas Temple late 
Brie: of Buckingham tor an _ fone Cookman his priſo- 
' ner in execution and_upon flue 'wihil deber, the evidence before meac 
Habeas Corpus Guildhall London wasthis; that one Shoclebury Goaler to Sir Thomas 
muſt be incon- T4 uje_ havingthe ſaid prifoner in execution in his Goale at Ailsbury, 
= mararo POr-  (iffered him to walke abroad inthe faid Towne, yer for che moſt part 
FP with a keeper, whereupon I direftedthe Jury, & fo they found againſt 
the deferniine as an eſcape, for though the Sheriffe may remove his 
Goalefrom one place to another within it, andnot fuffer them to goat 
large out of the prilon, though himſelfe be very Fr him without 
an Habeas" corpis fron ſome Court of Juſtice. And ler Keepers of pri- 
ſons'bewarexwhen they teceivean Habras corpic from the Ohancery or 
ary other Conrt beating teſte in the end of the Terme to have the body 
- of one inexecution in the Courtto the next'Terme, that they doe not 
by colour of ſuch writ ſuffer the party to go at large all the-meane time 
(as it is ſornetimes pra&ifed) for, the writ warrants no more but that 
he be brought our of priſon for that purpoſe, . and only for ſo much 
time as in Judgement of law ſhall be convenient and neceſſary for the 
execution ofthe writ and no more, which inprovilegess odiofs mult ever 
be {trict. | : 


25 I. C heriffe of Bſſex his Caſe. Debt. Fy | 


Execution dif- * TY Efore me at Guildhall uponan ation ofdebr againſt the Sheriffe, - 

charged by the « ot Efſex upon an eſcape it fell out thus upon evidence, that the o_ 

Goalers v0- « {, 16x having beene in execution, was wiltully Jer to go our of priſon 

ny -w © by the Goaler , and then came into the Goale againe, and then fo re- 

py eipe. © mained in the Goale till the time of another Sheriffe and ſo eſcaped, 
© whe:upon this a&tion was now brought. AndI dire&cd that this She*+ 
riffe wasnot anſwerable to this a&tion,tor when the prifoner was letto 
90 abroad voluntarily by the Goalerche execution was utterly diſchar= 
ged,{o as he coutd not be taken lawfullynor indeed in exccutionÞy lauy, 
though the party ſhould: yeeld himſclfeunto it, or the credicot {0 al- 
low him. And therefore the next Sheriffe cannot be anſwerable with 
him, or chargeable for him as in execution, neither can two Sheriffes be 
anſ{werable frmnl & ſemel tor two eſcapes out of one eXecution at the 
ſame time«, ts, 


252 Anonymu 


*—_ ex, 


; Sw 
ERR Rr 4. 


q nay, 


\ » 
RT AN 


Ee Lg 


Sar ESI 


rhe 


kind 


' newed his injun&ion forall the reſt, and paſſed to examination of wit- 
' neſſes,and ſo the cauſe was heard beforehim and meand Baron Altharn, 
- whom heecalled co his affiftance, but he never came to conſult with us Cauſes im- 


| ſhould be made examinable and determinable-in Chancery per teſtes, 
' Which were to confound jurifdi&ion, and to make the Common law 
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A Nd another triall fell outthus. That upon a Capias ad /atisfar.one x4. Under 
was taken inexecution by. the Ligderſheriffe who took money of gecige for. . » 

him for the execati@n; dnd\ Jec hingoz' and\thi#he cancealed from the money let one 

plaiotifes, and then the —— a new Sheriffe being made, flees, taken in 


ſame: chat bog 01 Ur fc rebecatne Under heriffe ritte ' hin! : ">CXECULLON, 
and procureth. the plaincite to take ont.a new Gapiar ad ſatiefar. againtt 
the party, upon which he was arreſted againe, and eſcaped; o BA 


253. Manering.& Vyor verfiis Demip,” + Chance, 
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99h mereoye hte one ofthe datgfiters and cohieirs 
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Thom Dermis of Devonſhire, cxhibiteda billinChanceryagainſt 
GabridÞ Dennis, and the effe& of the billwas this ;: thar Sir Roberr 
Dengaisfather of Sic-Thomayin thetenthyeere of the Quicene, hadicon-+ 
veyed his-whole inheritance to the ſaid Sir-Fhomas for terme ofhis life, 
ſo as for default of ifſue male of him and another brother ofhis,the land 

was limited to the father of Gabriel, and the heires males of his body 
lawfully begotten, anduddedia proviſd, giving him power to make a 
revocation by his writing under his hand and ſeale in the preſence of 
two. credible witneſſes in: ordinary forme, and alleaged that he had . 
made ſach arevoeation; andthe writing wasextant;and therefore pray< 
ed proces, The-defendant:denyed revocation; and! ſo thar 'was'the® 
meereifſane wherher there-were'a revocatiorror not; which Gabriel Den- 
nis laboured by all meanes'to bring atriall at the Common law ; burit 
was holden by irjun&ion till by an accident he got a ſlipby the death 
of the party out of the injun&ton,8& had a ttial by Ejettrone firme againſt 
Sir. Henry Rawle that had married the other daughter and heire; and 
had a-verdi& againſt him upon that very-point and judgement and 
execution'of the-Mannor of , yetthe Lord Chancellor re- 


what to doe upon the hearing, but dyed. And then'Sir Francis Bacon proper for the | 
being-made Lord Keeper, hee called me-cohis afliftance againe Baron CONN 
Altham being dead ,'and then the quettion was made by a former " 
order of his, whether the cauſe were a cauſe examinable in Chancery. 

And it was cefolved by him, the Maſter of theRols, and my ſelfe, that 

this cauſe wasnot fit for that Court, butfor the Common Eaw, except 

all cauſes that weretriable naturally by che Common law, and by Jury 
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OO Heharts Reports, _- 
re- andallthe courſe of itneedlefle, and a handmaid to the Chancery, to 
take ſuch Cauſce, as itpleaſeththemto leave; and fo this caſe after fo 


regal long andtedious ſuit in Chancery was diſmilt, 
W. __ | | 


Chancery re- 


254. Cavendiſh verſus Worſley. 


Ir Charles Cavendiſhexhibited a Bill in Chancery againſt Worfley . 
Qing dyed, and his two ſannes, Sir William Cavendiſh, and another 
did likewiſe exhibit a Bill of Revivor againſt him, and the Cauſe to this 
that the Grandfather of Worſley, being tenant for terme of life, the 
Rem. to the. Father-in taile, the Grandfather levied a fine of the land 
6. yeares paſt to & the Father alſo conveyed the land by bare. 
gaine and ſale,and ſo it came by meane conveyances to Sir Thomas Ca- 
vendifh;-and in this caſealſo the Lord Keeper called me to his afliſtance, 
and wee reſolved, that Cavendith could have no reliefe jn this cauſe in 

becaule by ſtatute tenant in tayle 1s difabled to barre or bind 


this Court 
his iſles, but by ſach meancsasthe law and ſtatute have allowed. 


255- Swaine verſus Holman &- Px. 


Ichard Swayne Eſquire brought ana@ion of Waſte againſt Tho- 
R mas Holman, and,Eliz, his wife of certaine Mills in Sturminſter, 
and declared of a leaſe thereof, made by Queene Elizabeth, unto the faid 
Elizabeth the defendant, when ſhe was ſole in the 8. yeare of her raigne, 
and ſhewes that the King granted the reverſion unto him, & then ſhewes 
the waſte.. The defendants plead, that they being ſciſcd in the tight of 
Elizabeth of the faid Eſtates, they did in the 40. yeare of the Queene at 
W:ftw. ſur. tam torum jus flatum,tital, & inerrſe ipfins Eliz. quam lite 
Patentes &c.. (5 ſuperinde the Queene afterwards codems ar. 40. reciting 
the demiſe and ſurr. ( as aforeſaid) in conſideration of the ſame ſurr. did 


eaſe made.ro demiſe the ſame Mills unto the ſaid Elizabeth Holman, and two of her 
the husband Sqonnes, the plaintife maintaines his declaration, and traverſed ab/qze 
bye Lc that the defendant did ſurrender raw toturm ftatum jus & intereſſe ip= 
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ſins Eliz. prout, &'e. 

W hereupon iflue was taken and tryed before me in Middleſex, and 
the Jury found thatthe defendant being ſeized in the right of Elizabeth 
the wife, far Terme of her lite by the firſt letters Patents, the ſaid men» 
tioned Mills to the aid Elizabeth, and to her faid Sonnes, Humfrey, 
and Roger Hclman.one after another for life, and then figned the faid 

| Tetters Patents, with recitalbof the former eſtate of Elizabeth, and that 
ſhe had ſurr. 2orum jus (.as before in conſideration of the ſaid ſarrender 
did demiſe the ſame of new to her, and to her ſaid two ſonnes one after 


angther 
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another provr, and they find that rothe faid two demiſe wasimade and 
had with the Aſfent of the iid Holman her husband,and that he paye: 
the fine of 20, Nobles, | meritioned in the ſaid letters Patents, and that 


both the defendants did agree, and claime the later demiſe & # er. 

Whereupon after ſome argument, Judgement was given for the plain» Judgement. 

tife, whereof the Serjeants principally made this reafon, that the hus- | 

band coulH not be ſaid to ſurrender to the Queene but by record,where- 

of his afſent was not of record, butwas athing debors as it was found 

by the Jury. Juſtice Hutton, heldrthat as it was put in iflve, it muſt bee 

underſtood as an aRtuall furr. whereas this was buta ſarrender in law at 

the moſt. - FRE | | 
But that that moved mee principally was; that the iſſue didim- | 

port, and ſo the Fans fred Lot and conlideration doth exfreſſe Tong 

and conceive, - that the whole eſtate of Elizaberh, was ſurrendred and 

extin&, ſo as it ſhould be in her abſoluce paWer, to make a new demiſe NA, 

perfe& and permanent z whereas here if the ſecond leaſe had been made bk 

to the husband and wife both, as it was but to her alone, yet upon his 


death, ſhe mighc have claimed againe by her old rerme. 


And therefore ifthe King would make the like recitall, and conſidera. 
tion of a ſurrender of torum ftarum, and the ſaid farrender indeed was 
upon conditionrevocable, the new eſtate would be voyd,: as in deceipt 
of the King, like the caſe upon the ſtatute of 32+ H. 8. of Leaſes, a fir. 
conditionall will not be within the law, to make good a new leafe. And 
fo Barwicks caſe, where apretended void leaſe was ſurrendred to the 
Queene, and ſhe in conſideration of the ſurrender of the letters Patents, 
and of the ſtate that he held by them, made a new Leaſe, andit was ad- 
Judged void,not becauſe it wasuntruein word, but becauſe it was untrue 
1ncff:&, the Queene meaning to take in ſich an eſtate as was in ſhew. 

But Iam of opinion, thatif the king make a new leaſe to his preſent 
leſſee, in conſideration of the ſame ſurrender' of the former, that this 
will be clearely good, by the ſurren1er in law. And if a man will deny 
the ſurr. hee may demurre in this upon it, becauſe it appeares to 
the Court, that the acceptance of the new leaſe, is a farrender of the old. 
And ifan eſtate be made toa wife ds Novo,it is not necefſary to averre his 
afſent,for it reſts till thediſcent, but in this caſe no aſſent is neceſſary, be-- 
cauſe the wifc had an eſtate before, which cannot bediveſted, but by his 
aſſent of the later eſtate. | | 

Hil. Decimo 


255. Pre verſus Lovell, 
: quinto Iac, 


Pi the informer had'a verdi& for the King and'himſelfe, againſt Sic Information 
Francis Lovell, by information in the Common Pleas fortwo hun- for Reculancie-. 


| dred pound for eleven Months abſence from Church. Now in arreſt of in the Com- 


Judgement Athow-movedthat the information lay not in thecommon Tt Plcas. . 


N -N 3. | pleas, 2 
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eas, bur waxby theexprefle letter la the ate 28. Elin; reſtrained to 


the Kings Bench, onely with an cxpreſſe negative, and. eres; -/ 
[his exception tooks lite from.a conceiptofFir Edward Cakes in Fo- 
ſters caſe lib, 8. fo. 11. wherc after ſomething reſolved; hee ayes that ic 


was well obſerved, but. doth not fay by whom ( but I take it by him» 
ſ{elte) chat. the ſtat. 28. bad mtenlnedahnintom, onely to:the Kings 


Bench, and ſohedoth both excludethe Common pleay, and-Exchequer.. | 


Hereupon,the Court tooke time, and ſpake-publiquely in.it;| Hutto: 

Warburton and;my ſelfe ( Winch, being then -fick) and wee all agreed 
clearely, that the Information did. well lye in the Common pleas, and. 
that the contrary opinion was an Error, Gin ing out of the Common 
miſtaking of, alaw by cleaving toomuch co-theword; and not obſer- 
ving the intent.and meaning; ofthe law. Farfirſtit is-cleare, / thatthe 


l{atute 23. Blip: gives.the remedy upon reculancy;. one for the Queene 
alane by. Judgement{ angiffiigt Coke confefleth in the ſame caſe) whole, 


and that appeares by cheWlſc,and- chat admits ſubmiſſion before jadge- 


ment, or upon Argument before-Juſtices of yer, and Termicer of: AG 


ze, and Gaole delivery, and before Juſtices of peace the other by a&i- 


on of debt, plaint, Bill or information in any:Cowrt of Record torthe 


Queene the informer and the.poore, ſo here it iscleare, thatthe informer 
is enabled in theſe. Courts by the tat. now. the ſtat.of 88.Eliz.wasmade 


. onely. for the benefit of the Queene: in her proper ſuits: by Judgement, 


and that Coke himſclfe, in Foſters.caſe fo. 60.. confefſeth was reſolved, 
and therefore the word ( IndiAment) is found almoſt in every Clauſe of 
that ſtat. and that ſtatute was made onely for the Queene, and for her in- 
ditments, Obſerve all the Clanſes, Firſt, fraudulent conveyances 
are made void, as againſt the Queene- ; ſecondly, that all convitions 
ſhall bee, certified. into the Exchequer, tomake. proces for the Queene. 
Thirdly, thece followes. the clauſe, that every. convition hereafter ſhall 
be in the kings Bench, or the Afſize of Gaole-delivery 8&:noteHewhere. 
The meaning of which Clauſeiis ; That the.Inditment forthe Queene 
her ſelfeſhall be there,and not, before the Juſtices ofpeace,as by 23.Eliz. 
it muſt; be; which,was the reaſonof the negative ( notelſewhere ) And 
note that this clauſe did-not give unto the Queene any new forme of 
conviion.by a&ion of debt, or information tor her ſclfe alone, for af- 
terwards the ſtate.35, Elize was made for that purpoſe. Then thefourth 
clauſe is, that every recuſant before conviCted generally, ſhall without 


' any ©ther Indi&ment,which ſhewes plainly, that all reſpe&ed IndiQ- 


ments, and convi&ions thereupon and ſo 5. 6. & 7. clauſe, and laſtly 
the third clauſe which gives the new forme of convidtion,by indi&ment 
and Proclamation. Neither is it probable, that the lawes that were 
ſharpened, and added from time ſhould purpoſe to ſhorten, anddimi= 
niſhthemeanes of puniſhing the Recuſant; And the praRtice hath beene 
alwaycsagainſt it-And Coke. himſelfe inthat caſe conteſſeth fol. ens 

the 
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3 $9. W. aterer Verſus Freeman, _ _ Caſes 


defendant had ſued out at Weſtm.a Fieri fee. np- 


o 


VV clated, thate 


ona ſudgement . given againſt him, for the defendant, for a treſpafſe It tion ſued. 


Oxfordſhire, who by vertue thereof; tooke ggods of theplaintife, rothe 
value of the dammage and ſo made his retd 
maitied in his hands pro defet7u emptorss, hat the defendane well 
knowing this ( to theintent tovex and double charge him) afterwards 
did ſue out another Fieri fac. to the ſame Sheriffe, and delivered ic to be 


executed, who did thereupon levy the money of other goods of che 


plaintife and paid it over: tothe defendant, whereby the now plaintife 


| was double charged, whereupon the defendant pleaded notguitry, and 


it was found againſt him; _ | 

Now Harris movedijn arreſt of Judgement that'the ation wonld noe 
Iye, being for a legal] ſaitz by the party intereſſed hinmelfe, chongh tlie 
cauſe of Aﬀion were falſe, and ſo knowne to the party him(elfe, and ci- 
ted to his purpoſe 2.R. 3. 9.-$. E. 4126. & 2,E.4. 22. Chibborns Caſe 
Co. that it 18 Aﬀionable it-I pretend aticle to another mans land, 
though ic be not for my ſelfe, it I know not it certainly to bee falſe,alſo 
he cited M. 43- & 44. Elize Bray -ver/#s Partridge in B. /* Roy Aﬀtion 
apot the caſe, for ſuingin the ſpirituall Court tor Tythes, againſt com- 
poſition made by himſelfe. And alike 1a 4.- Jac by the '/Lady Water- 
houſe, againk Moodiefor a ſuit ia the ſpiricuall Court, fortithes of trees 
not Tythable. But note that Gerrards Caſe 'is not a ſtir in Court, 
but of idle ſpeech, and. the other two Cafes are of ſhits Coram non In 
dice, and ſo no legall nor juſt ſuirs in effe&. $08, E.,4.the like in forme, 
and Buckley, and Woodscaſe, if one by Bill in the Starchamber, - will 
charge inother with Piracie, or felony, and both plaintife and defendanic 
are puniſhz4 by ordinance of law by. Amerciament,as well for falſe de- 
fence, as falle complaint. And by like reaſon,” he thatthould defend a 
ſuit unjultly agaiaſt his knowledge, ſhould be ſubjeQ toan Aion of the 
Caſes. | 


Hugh 
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"4 SS 258. Speake verſus Richards, Debt. =” 


Debr againſt pq [[gh Speake brought an ation of debt of 52 pond 17 ſhillings 

2 Sev for H:gfnd Edward Richards, late high Sheriffs of the Ine 

in execution, South-hampton, and declared that one Paramour and others were 

| andnotan-. bound-by recognizance in Chancery in 20e pounds tothe plaintife, 

ſwered. and after that proces of judgement 10 [«/is 14, [ac the plaintife ſued a 

yt leyari face to the defendant returneable 15 Mich. which was delivered 

I« Aug. whereupon the defendant leavied the faine ſamme, Quo: paratos 

habeo, and yer did not deliver it in Court, per qued, &c. The defen- 

dant quead 308 pleaded xibil debet, whereupon the plaintife took ifſue, 

andasto the reſt he pleads, that after thei ver Fo che wrie, and before 

the returne, ſcil.31. Aug.-he did pay unto the plaintife the ſame ſumme, 

whereupon the plainti his Acquitance the fame day reciting that 

in, 0 ><a it,idic him of it, whereupon the plaintife demur- 
' ſr in Wo o ; 8 

© The firſt queſtion in this cafe was, whether the ation of debt would 

lye , becanſe there was no contra& betweene the plaintife and defen- 

ant. But it was reſolved by the Court that it would lye ; for though 

there were no aQuall contraRt, yet there was a kinde of contratt in law, 

ſo it is ex quaſs contraftlv. And therefore upen damages recovered in an 

aQion of treſpaſſe the plaintife ſhall have an etoncr debt; and by the 

ſame reaſon when the money is levied by the Sheriffe ſoas the aRion 

ceaſeth againſt the defendant,the ſame is ip/o faffo by law transferred to 

the Sheriff: having both the judgement co make itadebt, as before, and 

the levy to make him like unto the caſe of x H. 7. ofa Tally delivered to 

the cuſtomer, as ſoone as money comes into his hands he is made a 

debtor. Debt lyes by corporations for penalties forfeited upon their 

Jawes, ſo foramerciaments in Court Barons, ſo 11 He7.14. for 3pound 

forfeiture, upon a cuſtome for pound breach, & 34 H.6.36.8 9. E. 4-50. 

It is holden that upon ſuch levies by the Sheriffe appearing upon re- 

cord the Court may award a Diſtringas, or the party may kavea fiers 

Face or Elegit againſt the Sheriff: to levie ſo much of his owne,ſece Mich. 

- £8, He 8. Reports Crooke 187. Tha. and in the Exchequer makes the 

Sheriffe debtor to the King, and the debtor himſelfe debtor to the She- 

riffe. And though an a&ion of account will lye properly in thiscaſe, 

yet the ſame caſe will many times beare both actions, though the me- 

ney per auter mains or the like. But then the a&tion ohaccount is nece(- 


which makes uncertainty for the meaneremainder till account finiſhed, 
or wherea man is charged as Bayliffe ofa Mannor, or the like , where- 
upon the certainty of his receipt appeares not till account, yet even in 
the like caſe of Marchandizing an aRtion of debt will lye for the a" 
recel 
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fary, when the firſt receipt ab initio was dire&ted to Marchandizing | 
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and therefore if Tdeliyeran zoo ponnd:to one tobuy: 
hall be barted inithar ation for the money beſtowed andelikriges/Su; 
thei308, pihildeber wh cgi} te ale ootnn Fe | 


plycd upoaths eſtopple, bat. taken'ifſae, chat-wo mno advat 
eaing 7+ nts yor; rt ood 5:01 20HNGSH m5 $47 HISSH TH Hr. 
* third point was cid the plaintife,that ſince thedefendant by 
his returne made 25 Mich: had charged himſelfe with the wholemoney 
paratoz then to'be'delivered tothe plaingi t now ſay thar ie 
fo before the returne 6f the writ, he waSnocdebtor tothe plain: Releaſe to 0 
tife, and therefore a releaſe to him was void, ſoupon-indiment by Sherifteby the 
conſpiracy releaſe before acquitall will be void. But this the Conrt cog xd 
adjudged for the plaincife,. for as ſoone as the money was received by ;, good. = 
theSheriffe he was preſently debtor tothe plaintife,/and reſciſable, aric 
fince he hath by his denurrer confeſſed /his acquitance, the Court can |. 
never givejudgement for him upon pretence of his eſtoppell. F 
But now I move a queſtion, if a Sheriffe have a fier; facias or capias ad 
ſatisfaciendum:/pay the plaintife hismoney of his owne, whether he may 
now levie the mony of the plaintife after. LN 
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259. Crawley Verſus Kings well, Replevin. 

Rawley broughta Replevin againſt Kingſwell for taking bis Cow 
at Lifl. 5» quodam loco, &c. the defendant avowed becauſe that Rent ſervice 
Placef inter alia)was holden of him as of his Mannor of Lifſ.by 20 fhiE tendered at the 
lings reat at. Mich.and our Lady day A». 14« he diftrained;the plaintife 92y of pay- 
woxng hiniſelfe tenant to the land, pleads that the fame Lady day he 1,1 fn. 
was before ſun-ſer, and ſo continued, &c. upon part of the land ſo hok cheLord oe 
den and offered to pay the rent to the defendant, but neither henor any diſtraine 
body for him was there to receive it, and that it was never after deman- withour aper- 
ded of him. The defendant teplies, that after the ſame feaſt and before {292)! demand 
the diſtreſſe he did demand the rent of a part of the land fo holden, and 

that becauſcit was not paid, he diftrained. be ER: 

Wherenpon the- plaintife demurred in law and Iudgement was given 

for a want. For it1scleere firſt that the rent remaines due ſtill, and che 

rent is duty Perſonall, as in an Homage which muſt be demanded of the 

perſon. Alſo, this tender is not materiall in this caſe, becauſe the de- 

mand muſt proceed, and the iſſue muſt be taken upon that; for, if 

there be no demand there can be no damage required. 
X Oo Now 


*cannot take adyantage of the paine I orci wins 
— _ r.:Antthemiſchidfc wer | 


—_—_— mentor | 
as. for that rent,but an A 
* bz mages laidupon him x 4 wlll nuke. 


net 260. Browne Verſus "BEA 


Richins: plaintife again + fortakinghisCowes, firſt Fe fe 

, wich Bn: R*- Dd old'Sadbury, [the de cognizanceas Bop. 

j x þi legitime ye14- ou to Mg Waller, _ ont pn was vom Oe 

| twyrequires Jand, and granted arentof 6. ot Margaret at 

; ---" 6c Michachmas 8c our Lady day, or within tendayesafteranyofthe feaſts 

"2h exiſten legitime petit, that then he ſhould forfeit 20, pound, by way of 

paine. Et quod twnc & toties, it ſhould bee Iawfull tor Waller and] his 

wife, to diftraineanddetaineuntill the faid rent be fatisfied-” And then 

| ſayes for 34. pound, for 9. yearesinthe lite of Robert Waller, ended 

I atthe feaſt of SaineMfichael an- 13. were nnpaid, and that therefore hee 

| diftrained for them, being/ſo bebind.. The laivtifedenyed: the ſcifin of 
| Warner, which was found for the defendants | 

Now mmarreſt of judgement it wa$.exceprted, that therent incurred 

| % in the life of Waller, and did not belong to her, as Adminiftratrix, but 

asincher owneright.. 

To which it was anſwered, 'that ſhee might waivethe grant to her 
ſelfe.. But that anſwer would notſerve, but thenſhemuſt have pleaded 
ſo as tabringher ſelfe within theftat. of 32.H, 8. todifiraine for arrera- 
ges after the eſtate ended. But I gave another anſwer, that fince it ap- 
peares, ſhe might diftraine in her owne right, and not as Adminiftra- 
trix, the Recognizance mult ſtand as well as ber Bayliffe, and the reſt 
ſurpluſageand voyd. 

Another exception was that the nine yeares ant, could notbedue at 
CHMichachnas, becauſe of the no. dayes after given. But that was anſwe- 
red, that it isaverred, thatthe whole rent was behind atthe fame time 
of the diſtrefſe which was long after, 


But 


| My brought an Aﬀtion of Debt again Young lace Sheriffe of 


ſhould have been Kid in Middicſex, *becaule the faule which was the 


law [0 here It 


'which is nortil6 the 10, | & 
y | Seventh day, in theend of 
which day Ihold he muſt demandit, for the wholeday is given to the Wy) 
payer without fraftion, and though the Clauſe of diſtreſſe be not ſeve- _w_ 


Eſeape our of 
Goughe, whereupon hee was taken in execution by (apiarutlagatmin, jibr upon in 
withir? the yeare and eſcaped; The defendant pleaded »wl tiel; Record En) 
of the Recovery, - the plaintife demurred'conceiving;/ that hee ſhould may plead 2ul 


Barkſhire upon a Judgement of 60. pound recovered againſt one 


- . 


have pleaded xjbi/debor. Bur Judgement wasgiven forthe defendant.) 7%%Kecord, 
- 262. Parkburſt Verſus Powe! : -- Caſe; 


Arkhurft brought an aRianof the caſe againſt Powell late Sheriff 
—of Denbiglifkire, and declareil that where he had recovered againſt 
ene Richard Qwen in the' Common Pleas 40. pound debt, &c. and 
Owen was qutlawed, That the plaintife delivered a Cape wilagatuma= 
eainſt himto the deferdam-rhen Sheriffe; -andthathe having him in 
his preſencewoul@ not arreſthin; being required and returned, and re+ 
eutned the writ #02 iyvientne, Upon ifſiencet guiltic, itwas found a- 
gainſt the defendant. And it was moved itt arreſt; ''that this Action 
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of divers pla- 
ces to lay his 
ation, | 


Preſcri tion 
miſlai 


not arrefling him was in Denbighſhire, yer judgement. was gh 
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"263. Michael verſus Mortimer. | Replevin, 


Ichael brought. Replerinagaio Mortimer,andifſue was taken 
LV-Lwhether one: John Michael andelt thoſe whole oltate, &c. had 
uſed tor have. nhl all. cheir beaſtslevantand 


meſſuage and 200 acres of land, 50 of madow, and 5o of paſturein foure 


- townes, the Jury findes, that. the ſaid Michacl was ſeiſed of the ſame 


houſe and meadow, and paſture in.the ſame foure towneg , but that he 


had' his Common :as belonging only to the meſſuage and 20acres of 


land, .2ciof meadaiv, arid 20.0 paſturein two of the tomnes,and notin 


Trialt of re- . 
cord muſt be 
by record. 


M. 14. Jac . 


of baile muſt” 


1-264; Parry Verſus Pary. -: Information. 
- 095 JOIN 0G 31,2733 HK <1 } ${7-CELQD3 225 -. fON21T] SHE IL 25 
Py? informed'againſt Pary for non reſidence, the defendant pleads 
JL” atiother information in the Exchequer exhibited there 28 April, 
Anne 14: for the ſame" abſence, upon iflhe recorded, it appeared that 
the Information in the Exchequer was exhibited 29 4prilis1n the ſame 
yeare, and was for the matter right. Whereupon judgement was gi- 
yen forthe defendant. - 26975 7 1 25 


$4* 


© 255: Welby Verſus Cunning, Scire fac. 


The rendering WE brought. a ſcire fac. upon a recognizance of baile of 660 


be of record, - 
and how it 


muſt be done... 


i Pounds for one Dayenant and fhewes that he had judgement 
Mich 14: Jac:againſt Davenant, and that hedid neither render his bo- 
dy nor1atisfte his debt. The: defendant pleaded thar after the judge- 
ment, /cil. 2 3. [are Ammo 4. Davenant came into Court and rendred 
his body to the priſon; of_the Fleet in execution in diſcharge of his 
baile, and that the plaintifedid refuſe to'take him in execution, and the 


, 


plaintife denied the yeelding of his body and fo all iflue.; But it was re+ 


ſolved, thatchis was ill; pleaded, for ;the pleading ofhis body beingin 
TY%y Court; and in diſcharge of bis baile which 1s pf irſelfe otrecord, 
and therefore ought to be concluded proxt pater per record, and then the 
other plea ſhould have beene »w/tie/ record. But indeed ip this caſe there 
was no record entered pf ig,and-yet it was proved by the Attorney Coty 
wick, and another in:open Cotrtthat Davenant.camein for that and 0= 
cher canes, and. was committed tothe Fleet, and after ſet at lasge.. And 
in this-caſe divers preſidents were ſhewed of the manner ofthe entry.up- 
£20 on 


the reſt: whereof judgement was greevagainſitbe plaingife ag failing in 
lus preſcription. p05 Conwo3y 53553 Fi | 
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. for her, her heires and ſuccefſors, that none fhonld exerciſe the trade of 
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2 
exoneratiove mauncaptors &- poſtes; becau 
ton by.the party he was diſCharged; Ec P-6,Jac-Ro105.ſuch-a yeclding; 


che epakes the Attorney be pref 
ButiE| {4 _ al ent,! ne Arty pre! | DE < 
time of bringing tim. is uncertain, forthey receive 
in atany time before the /cire fac; enitnl 13s Rage 


of it, and therefore he muſt be committed that the party may have time 
for hiselc&ion, But then when hee is commited, the aſe is by.rule of 


heplaintife, or: his Attorney to take or leave him, and fo 
to-enter his Acceptance, or refuſall- of Record; And: this is a judiciall 
way, forif the plaintife, and the Attorney bee bath dead or in fach !ike X 
cafe theremuſl meanes by record to inforce and aniwer, which I '*t 
ſuppoſe muſt be by /cire fac. to the plaintife or his execytars, to anſwer | 
whether, hee will have kim in execution or not. And Lam of opinion 
that though a manrefuſed thus to take the defendantinexecution.upon 
his yeelding, and that entered upon Record, yet hee may after take him. 
by Capias ad ſatisfaciendum, for itis but a forbearing, for the time t >re- 
ceive him upon his owne offer,- for itis nota renouncing ora releaſing 
of his owne A& of cxecution, when he ſhall ſee cauſe 3 Buttheprinci- 
pall Cauſe Tended betweene the parties arbitraring, -and:;gaye jinto | ; 
Welby, but 20.-pound from; Cunning the bayle, and left him never- 
thelefle to hisremedy againſt Davenant the principall, for his 'whole 
Judgement being 208. pound. - 2 


266, Nonric verſus S taps, | | Corporations 


: | —_ w—_ to 
| | m ES 

N Orris and Truſſell, and the Fellowſhip of the weaversof Newbery the validirie ” 
brought an Action of debt of five pound againſt Staps, and decla- of them. 
red that Queene Elizabeth incorporated them ar. 44. by that name; 
and gave them power to make lawes now rationi inconſonans,and not con» 
trary to! the-lawes and ftatates of the Realme;: with a Pcoviſo to the 
ſamectie&; and thatitheQueene by the ;ſame letters Patents did ordaine 


: 7 


weaving within the faid Towne,:except he were firſt admitted thereunto, 
by the Guardian and ſociety: of: Weavers. And-thenſhewes the X& of 
19. H.7.: and then the two-Guardians; and the greater part of the fel= 
Jowſhip of weavers did make an:ordinance '; thatnoperion ſhouldaſe 
the aid Art of weaving within the ſaid Towne, excepthe had beene an 
Apprentice to the (aid Art within the faid Towne, and had uſed bythe 
eb. | O 0:3 ſpace 


ace iy Gat 
ne of 50. ſhillings the Moneth. And = 


Cons — 


Obſerve theſe or wrnons inthe conſideration in this caſe. 

Firſt the common law did not forbid any man toexerciſe any trade, 
were hee trained ornottrained, or to exerciſe more trades then one. 
But if aiy man profefling a publique trades would pertormoitfallely, 
or inſufficiently, he were anſw 

Secondly, . that the law as it now. + Rains forbids no man to uſe any 


trade x 


Lo 
Selva a 0. 
. 


| 
b, 

: 

| ; 
x 

U 
4 


w—_ > bY MICA : b) 


6 


"3 To 3 ON ES IRE 
4H oe tA 


WESC: Than ber wtngets AGCE 


' conſent of all the Tenams,and with conſentof the Lord aro lf rery. 
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| body, as for repairing thei 
Church, or the like: Alfo the tenants of one Mannor may for their 


Common or the like make by lawes. But whether it therebea Lords 
Court whereunto it belongs, thatmay be done but in:Court, -and by 


tion, and what paines may bee fetand by whom to be{ 

what uſe, is conſiderable. | 
Againe, whether ſuch a law may bind Strangers tothe law doing a- - 
Againe, what noticeis requiſite, cither to free, or flrangers-; And for 

(c free incs, ſee rheſe books 44-E.3.19. 8-E.2, F. aflize 41 3- 18. 

E. 4-44. #1.H.23; & 12.-H:7. 40. & 22. H. 7.20. 

cfferies caſt Co. lib. 5-$0. 66. the Taylors of Ipſwich caſe called the 

caſc of Monopolics. Co. lib. 11. fo. 84. & in that caſe Davenams caſe, 

and the Chamberlaine of Londons caſe. Co. lib. 5. fo. 26. 


267. Don Alphonſo V erfas Cornero, 


f 

On de Walaſco Embafſador, for the king of Spaine libelled in the | 
Admiraltic Court, againſt one Cornero ( naming no detendant) 7 * 

That one Cornerobring a fabjeft toche king of Spaine, had commit- Admiralty. 

ted divers Crimes againfithe king, foc which all his goods were Confiſ- 

cated, and that hee was come into England,and had brought with him 


The Judges faid that they would not /ex prayment Attachment, ofthe 
goods atthe hands of leaving a ſpace for names, and a'ter attached them 
in the hands of Si: John Warts, whothad'boughtthe Tobaceo of Cor- 
nerof'.r 800. ponnd. | 
The Judges ſhall, that they wonld not let the Embaſſador from pro- 
ſecnting his Maiters ſnbje& But for the goods of any ſubjeGt ot a tor- | 
raigne Prince, which te brings tnto the kingdome, though —_—_— 
C0 ate 


Admiralty. 
V.Caſc: 
Admiralty. 
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| confleate before the property of them be altered, 'fhall not here be que 


ſtioned -but arthe common law. And'though Wats be yet-a party. 
grieved by that undue ſuit, prohibition was granted Ters ay 3-4 90s, Coup= 
onthe like libell by Don Pedro de Eftumenga Embafſadour for Spaine. 


268, Palmer | verſus Pope. 


T_ Erm. Mich. 9. Jac. Palmer. libelled againſt, Pope for that ir was Mt 
greed upon them ſuper alum mare, that Pope ſhould carry certaine 


ſugars, and the agreement was after put in writing in the Port of Gado 


in the coaſt of Barbary ; and ſhewed that Pope ſu the ſugars to be 


.ſpoyled /aper a/tum mare wich ſalt water. | - A vu 38 
___—_ Serjeant ſuggeſted that. the Charter party was made in the 


ort of Gado,:upon the Continentof Barbary, whereupon the Court 


reſolved that a prohibition lay , becauſe the originall contra though 


it were made at fea, yet was changed when it was put inwriting ſealed, 
which being at land changed the juriſdifion as to that point, bur it ie 
had beene a writing only without ſeale, it had made nochange , now 


then if the contra& were at land, though the breach be at ſea which are 
-two ſeyerall acts, yet becauſe theſe two muſt concurre to make the cauſe 


of the ſuit which is entire, the party ſhall.be forced to ſue inthe Kings 
Court, becauſe that the Common Law muſt prevaile againſt other 
Courts and. Lawes z and theſe caſes were cited for the Kings Court, 
that it might ſeeme for the Admirall 48,E.3.2.10.H.y7,FitzN.8g... - 
And it is a generall rule for Merchants, Embaſſadours, and the like, 
who make bils, accounts, and other things in forraine parts. And for 


the juriſdiftion of the Admiralty, ſee tempore E. 1. Fitz. Avoury 192. 


8E.2. Stamford 45 E. 3.7 R.2. title trefpaſſe Statham 5 H.6. 2H. 4.6 
H.6. and wherethe ſtat. ſaith, ad prize pornts that is xobeunderſtood of 
death or maime (as the iatute- ith) not for a condition 


269. Audley verſus Texnings. 


Tie ſame Terme Audly had an Aﬀtion ver/#s Jennings, who had in 
his libell laid his contraRt apud Malega infra diſtrifttum Mart vocate 
the ſtraights of Gibralter infra juri/d:Hion? maritiman, becauſe it appea* 
red that the contra was made inthe Iſland of Malega, and then the 

adding infra jariſditionem maritimans is vaine, | 
Note that every libel] doth and muſt lay the cauſe of ſuit ſuper altum 
mare, which argues that it is a neceſfary point ; for, the Jury there 
groweth-not from the cauſe as of tythes and teſtaments in the Spirituall 
Court, but from the place. And therefore T am of opinion thatifa 
d contrat 


deetle ef FOtS 7 ty, inp? ONsF7 2 6 
£15 :00% Nu RNATID i: CL £ 7-287 1-5 a7S pe. thr aps . *14 56 | Chance {32 68 
21269! "i je;) "I ' Rot: 20-1 Us 
b5! ; olg27:269? + 21S. q EVOL 912450 ts Rad 
a I ws Sv v Y o/ FR 
- . #5 þ bo #2 . 


Tekin | 
TN beck bonreas chord tgnteplabity and; rhe Lord GI nahi Cer. 
tondefendant' in are: Ae rs Ir nenr | 


ke 133 (© OFIRKAG GI {02 Tr ow 7 


271. conks of Exeter Verſus Lady Boſe 


GE e contra. 4 


TN ho F< hen, mhe Countelle abExerer kth Lady Roff, 
chere--was fuit made co:havethe cau © heatdat Councell Table. Bur 
| the Chieke Jaſticeand Lbeing called ro queſtion before the King , deli- g. 1 1. 
® vered our opinion, that: fince it, was a- cauſe in this nature fir for the 
F Starrechamber being.a Courtof Inſticez and-that-Sir Thomas Lake on 


the behalfe of the Lady Rofle defired that courſe that was notagreeable 
to law, to. examine it at the Councell Table where it could not be de- 
rermined, and where yet thoſe voluntary examinators might inſtru 
and prejudicate the witneſſes and prootes after to be taken. legally, and 
cleerely;it would-makethe witnefles on either part know, and the con- 
ſequence of that would be iparticsin their crofſe ſuit. Yet weagreed, . 
becauſe the Kingand the party were ſacontent, that if ic were his Ma- 
jc{ties pleaſare ro. appoint his learned Counſell to examine ſecretly 
what his Highneffe ſhould think fit, and make it knowne only to him- 
ſelfe to uſe as his wiſdome ſhall-finde cauſe for fome ſpecial] purpoſe, it 
might.well bedone, eſpecially the parties being of honour, and it being 
a caſe of a moſt ſcandalous nature. It was therefore agreed that every of 
the parties ſhould be ruled by the Kings mle whoſhould be made. And 


ro all chisi it was conſented Sr.-Ed. Coke being preſent. 
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- OLLE i rf EYE 4M 33 44104] of 921, 99 5 
*J He late Lord:Chancellor” preſented ito the Benefice of Stabridge 
- AF; thevalue of which came tothe King by a laps, being 'the'in- 
heritanceof the Earle of Caſtlehaven,and the Clerke was inſtituted and 
Indufted; whereupon C. D. obtained a new preſentation ofthe King, 
Lord Chan- © who required the opinion of the Chiefe Juſtice, Chiefe Baron, and my 
. cellors prelen- ſe]fe upon if. And we certified that the firſt Clerkbeing inducted could 
agc209” 2g above 29t be removed by law, for the preſentation is underithe great Scale and 
we. by the King in law being in his name,and there was no difference in the 
forme when it is for the King or for the Chancellor, ſaving that for the 
moſt part the one is mandartis, and the other isrogantir. The confufion- 
of which 'wordsis of no moment. Bur if the preſentation ii ſelfe under 
the great:Scale had recited that the Benefice had beene under the value 
of 20 pound,” in which the Chancellor was (as itwas'ſfatd) abuſed by a 
falſe note brought nnto him fromthe office of firſt fruits, ithad beene 
void, for the deceipt appeared upon record. And therefore it were not 
atniſſe, that that clauſe were inſerted in the Chancellors particular ,. or 
it-the Clexke had notbeene indufted, the King might have revoked ic, 
33 E.3. the like caſe. - | | EN. 6+. 


m 


273. Hare and Leiſure, 


- In 0. ny Clerks of the Court of Wards with anexprefle provifionthat if ofie 


Wards oranted Of them ſhould dye, that the other ſhould enjoy the others place nox 0b- 
but to one ſt ante the ſtatute, John Hare being now dead,Sir Stephen Leiſure moved 
witha No» the King, that he might be joyned by patentto Nicholas the ſurvivor, 
5fante. upon opinion that by the word of the ſtat. 32 H. 5.21s. that thereſhould 
be two Clerks to be named by his Highneſſe tobe Clerks of the ſaid 

Cout, which was referred by his Majeftie to Viſcount Wallingford, 

my ſelte, and Sir Thomas Lea Attorney of the Court, and we certified 

the King having heard the Councel] and ſeen the former graits,and fince 

theere&ion of the ſaid Court,that theKing cculd not make ſuch a new 
grant as was deſired by law, for ſince the gitt ofthe Othee was meerly in 

the King,&thatonly meerly minitteriall,the King was not boundto the 

number. but might w® a 20x 9b/t. diſpence w® it, as he mightgive alnage 

without the nomination of the Treaſurers name, Sheriff. withoutJudges 

- Commiſſioners for the Admirall Court without Chancellor. Zur the 

Auditors place being ;udiciall and appointed to betwo, cafinot be lefle, 

becauſe rhe ſubjeR hath intereſt in the prejudicature which he commit- 

ted neither to more nor lefſethen the law of their patent of the Clerkes 

have alwayes been to one alone at the firſt,others as this and lo enjoyed. 

| 274+ Earle 


Office of the you Hee and Nicholas Hare his ſonne having a joynt Patent of 
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THe Eatle of Somrſethad: obtained a grantof the licence of wines, 
; 4. androghe.itinthenameof Sic John Daccombe, in truſt for him, cence of ies | 
Whewupan the Kinigwilled the Chicfe Jultievand mero calltthe Jidpes, ſrkedby © 
and to.glre/opinian; whether icwere forfeited by his Attainder of Felo- 14,p,,4 
oy, Which we did au it was reſolved ##4 vore,tharit was forfeited to the . _ +. + 
Crowne; aridioften'refolved fo incheExchequer, in Caſes of Chartells 
recall and perſoualb: -:.:: | yy, . 
11 44 207 SPrijſevigf Wines The 24: of Dec. 16, Tac. 3 

a frac rhe en Lord Privic Scale, . and the Chiefe Juſtice and Wines the 


A my ſelfe; met at Yorke houſe, to ſet prizes of Wine, tobeſold both ,F ref 
in grofle and retaile, either by Merchants or Vintners. wine, 


| For our power of ſetting prizes in grofſe, there was no doubt, for by, 
theiſtat: 28H; 9! were Authoriſed, andic js in force. But by the retaile, 
it was queſtioned; for there was no ftatute made for that purpole 34. He. 
which was terporaricand diſcontinued, but there was al{oa ſtatute made, 
37« H. 8. but making alſo.an exprefſe Aﬀtof it felfe for the ſetting,af 
prizes, as well for petaileasingrofle by the faid Officers,” which at chat ' 
time was not made'temporary;as34: H.-S. but by confecuetice was'atthe 
firſt perpetuall, -yct inthe end ofthat AR, it is ſaid in Raſtalls' Abridge- | 
ment that by the Scat. 5. E. 6. it was continued together with 34. H. 8. . 
till the end of the next Parliament, and then diſcontinued : Now ic is 
grue that 5. E. 6, hath ſucha-continuancewhichas to 34- H. $. 15 effe&u- 
all, bur as tothe 37; H- 8, which was before perpetuall, itis idle. Neither 
catnan Affirmative of aneſtatute perpetuall worke an Abrogation of the 
ſtate, but thenthe penalty mentioned' ini the ſtat: 37.'H.15 is referred to 
that of 28, H, 8. which was 40. ſhillings, upon theprizes of wine'ſold at 
the price limited. For that ftatutemeddlcs not with the fales in grofle, fo 
the ſtat. 37. H, 8, hath no certaine'pemalty for the diſordered ſale by re- 
tatle; butthat-ſtandsupon aſimple contempt. | 
Ek 276. Hicks Caſe P.16. ac. | 
I. cn a letter cloſed and ſealed to Sir Baptiſt Hicks, which was ſodeli-; 1 1 ;...; 
JIvered tohis hands containing many deſpightfnll ſcandalous words by Contrarics. 
delivered irovict,-as aying, you will not play the nor the Hypo- 
Crite, and in that ſort taunting of him for an Almes Houſe and certaine 
good workes that he had done, all which he charged hi:n to doe for vaine \ 
glory. Wherenpon Sir Baptiſt Hicks ſued him in the Starchamber, \nd 
upon hearing it was reſolved, that though it were not proved that 
the defendant had any way publiſhed it, yet the Court would: hold Plea 
of it, and ſo did, and fined the defendant and ſentenced him to weare 
papers, and to make his ſubmiſſion to Sir Baptiſt Hicks in Cheapſide; 
yet an aCtion of the caſe will not lyein that caſe for want of Prohibi= 
tion, but the King ahd the Commonwealthare interefſed in it, becauſe 
On Pp2 it 


Starchamber. 
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TFEatIOon tO cnalleng 
277» Cocks Verſus D.jou. 
Adtions tou- (Os brought - an aQion of treſpas of Trover and Converſion of 
ching a-Lunz» Y_beanes againſt Darſon and comming; to tryall atthe' Aﬀlizes upon 
£:ques lands not guilty, becauſe it was a ſmall cauſe, the Judge tooke not the Jary, but 
fh:ll be-in Þis 45;cted co move the Courtand the cauſe was that 'the lands' whereupori 
the Beanes:grew, where a Lunatiques and a Copihold; andthe Lord had 
granted unto one, the Cuſtody land by whoſe leave and affent the 
plaintife did fow the land. And-the Court was of opinion'thatthe Aion 
wasto be brought in the name of the Lunatique: for there was an intereſt 
gained in bis land by this Commitment, and 1 doe not agreethat the Lord 
hath power over the Lunatique bound with a Cuſtom, for the imitation of 
_ the Kings power over Freeholders makes not,forthough I take the ſtatute 
to be an affirmance ofthe common Jay in the caſe of the King, yet the col- 
laterall incidence of eſtates as Dower of Tenants by the Curtefie, ward- 
ſhips, and the like, are not without ſpeciall Cuſtome. | 


TR 27%, Bedons Verſus 1==rnagrn0 Caſe:: - 

_ Edwell an Attorney, brought an A&ian of the Caſe, againſt Catton 

.- J:x:cutor of Read, = counted, that whereas he had in Michaelmas 

of ceaſing a - Terme 14+ Jac« preſented an Attachment ofpriviledge againſt Read Re- 

(uir not aver- tornablein Hill. Terme, the teſtator knowing of it, -in Confideration that 

ring = there at his requeſt, the plaintife would forbeare to proſecute the ſaid writ any 

fi © furtheragainſtthe ſaid Teſtator, did promiſe ts pay him fifty pound, and 
| thenaverred, &c, Andafter a verdi@ it was exceptediin arreſt of Judge- 
ment » 
* , 4 irſt, that it was not alleged, that the plaintife had any juſt Cauſe of 
ion. | 
" Secondly, that this kind of A&ion could not be againſt -an executor, 
y becauſe it is not-in the nature of a debr, | 
WY Judgement, The Courtnevertheleſſe gave Judgement ; For ſuits arc not cauſelcſſe, 
..  _ and the promiſe argues Caulc in.that hee deſired to ſtay. Der it the de- 
fendant averred that there was no cauſe of ſuit. ; | 
Thirdly, though this did not require a diſcharge of the ARtion., yet.it 
requires a loſſe of the writ, and a delay of the ſuit, which was both a be- 
netit tothe one, and a loſe to the other. 

4- Fourthly, ict was agreed, that ifthe Teſtator:-promiſe te build, or to 
doe ſome ſuch Collaterall A& that an Afſumphit upon that will nor lye 
againft the Executor. But. the Court held an ARjon, of debt would-lye 
ap:inſt the Teſtator for his. 50.s. being. a ſnnume of money due upon a 

. ContraRt in which he received quid pro quo for the forbearing ot a ſuit, 
$3 which 1s as beneficiall in ſaving. as ſome other things would have beene 
LE! in gaining, accor. 17. E. 4. It a man promiſe a Chirurgivn money to 

B ewe a povre map, he ſhall have an Activn of debt for it... 


;; andto make a breach ofthepeace, 


oWwne name. 


_ 279. Smith 


" . , 


rmbtiat tho -omiſe Ward by the marriage in law. 75 
wehich'it was! CY z + that this Aion could not- riſe duri OO 
coverture, for. it wag not t THT ormed till: hor. the deat 515 2 
Moree promile, ; chiscruc,, 'buty -pron aiep 7 


Oy :40 8: the de 
dant pleaded that- arcfage did x6leaſctato hint find 
all nes of aftleRiny wal ws and ralxt paſa, 


ecb's, renwhitions, 'e , challenges /Etlroverſies wart and 
demands; &6, And yetTudgement uw given for the plaintife. Por 
never an one of theſe ould chi it; -the Caſe was- ded, fo 
no'Tadgement was entered. And I was of opinion that by the mar- 
riage the promiſe was diſcharged ( the husband being the perſon ly- 
able) though' it were true that the a&ion was not accrued in his 
time, and though by this no meanes muſt bee 4b inirio, as alike bond 
ſhould be immutable, which moved the other Iudges to be of ano» 
ther mind, bur the Rules of Law mult not be guided by the i improvi- 
conn of others. 


280. Crokey, Ver. Woodward. 


"Þ-—.- brought an ation of covenant againſt oodward, and de-Covenanr, 
clared that the defendant by bis deed ſhewed in Court did cove- 

nant with him, that he would fatisfic- him -all ſuch ſommes as /ofias 

his ſon the plaintifc,and apprentice ſhould imbeazel from'him with= 

in three Months after Requeſt,and then layes the imbezeling and re- 

queſt,c. The defendant prayer oyer of the deed:, which was en= 

f tred ip bec verba, and there the covenant was to fatisfie within three 

; months aſter requeſt and due proof: made of ſuch inbeieHling;wher- 

| wpo +: defendant tooke iflue, that Toa the Apprentieedid hot ? !INds ;. 
yew Qq bezill-. 
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Hobirts Reports: 


befill, and it was found for the phintif, to the datnage of 


And now it was moyed in Arreſt of Indgement-by (bibborne,becaufe 


It appeares by the entry of the deed, that. the plaintife ought not to- 
bave brought his aRion till the three months were incurred, as well 
afrer proofe as after requeſt ; whercas the plaintife had averrcd no 
proofe in the Declaration:and this exception was allowed as effe&u- 

All as if the defendant bad demurred ; . tor the whole Cauſe apprares - 
to the Court by the whole Record whereof the deed entered is parr, 
as fully as if it had been in.the Plea, 


Proofe how to. But the great queſtion was, How a matter of proofe ſhould be un» 
bee underſtoog derſtood in Law, whether a proofe in Court judictall,:or proofe out 


in Law, 


Obligation. 


Arbutremeclea- 


ving matter in wr upon an Obligation of 401. by warley,againſt Beckwith; the 


ſuſpence; _ 


of the Court,how it ſhould be made ?. And firſt, 1t- was agreed by 
the Court, that the word proofe generally laid, ſhall bee underſtood 
judiciall;; by Inry:confeffion or demurrer in Court; It was alfo a» 
greed, that-if the forme of proofe ſhould prevaile, as in Golds-Caſs, 
ſupra 152, or-if it were upon proofe made by certificat, as is uſed for 
Travellers ; . or by witneſſes, before two Aldermen, or the like ; 
which appcaring', cannot be judiciall : * which proofe ſhall bee ſet 
down.in the Plea, with all the circumſtance,. and then it ſhall be put 
indiſcretion ofthe Court, to judge whether that proofe were com- 
petent according to the meaning of this writing. And fo nonew 
prooſe ſhall be made in the preſent action, being brought 1n before he 
ought to have remedy he can have no Indgement ; and in the #ar- 
rantia Charte he may, But in the principall caſe , becauſe the word 
proofe is left-at large, and may be made as Courts Indiciall, in an A+ 
Rion brought upon this Covenant made by another; it may yery wel 
be takenoof a proofe by tryall in Court, and ſo is every way againſt 
the plaintife, that hath brought his A&ion of his: owne ſhewing be» 
>”; hee had cauſe, and {o 1s judged. againſt: the plaintife. in this 
e | 
Note that in a Warrantia Charte , or a Writ of Meane may beo 
brought before the party take lofſe ; yet hee hath Cauſe of that A- 
&ion which is that having a Warrant of Acquitall ſues, Pe /rcarr, 
to eſtabliſh the fame by Indgemenr, to bind the land of the War- 
rantor & pro loco & tempore ; Which kind of Action permiſſionall, 
and preſently.remediall, but after by /cire fac. but the Aion of the 
principallCaſe being remediall and like unto the Caſe of a proofe, or 
a Caſe ofa ſurmiſe per Teſtes , the Court judgeth whether it be ſuffi- 
Clent or. not, 


281 Warley, Verl. Beckwith. 


condition was to. ſ}and.to the Award of Gibſon and Beckwith, 
and 


| . Hobavts Reports: 

and the Award'to be made ante Feſtwws Santts eAndree the A b 
The Defendant faith that they made no. Award , the Plaintife Gith 
that the Arbitrators aforcſaid , receiving divers ſommes of money, 
alleaped' by the Plaintiffs, to be.due:unto him by the Defendant, oe, 
On the $ day of Nowemberdid- order, that the Defendant (inter als) 
ſhould pay 91. to the Plaintife, And further, that ifthe. aforcfaid 
Defendant,at or before the Fealt of $, «Andrew the Apoltle then next 
following, ſhould before the {aid Auditors or cither of them,diſproye 


. the payment ofany of the ſeycrall ſommeg aforcfaid or any part there- 


of; then ſo much ſhould be dedued out of the payment of the ſeye- 
rall fomes aforcfaid and apon iflue, that they madeno Award aftcr 
verdid for the Plaintifie; it was moved that the Award was not ſuf- 
ficient, & Curia adviſare valt , whether this reſervation bee-voyd 
ſhall fruſtrate all reaching to the Award ſhall ſtand , and the reſerva- 


232. Howard Verſ.Salkeld. Deeeits 


MY? Lord Howard having a Indgement in a Caſe againſt Thomas Writ of Deceic 
LVL Salkeld Efquire, the tenant before Execution brought a Writ 21d writ of er- 
of Deccipt, and though both theſe tended to avoyd the Iudgement, 1% _—_ 
p_ _ were upon ſeycrall reaſons and reſpeas , they were genie. 

oth allowed. | 


283. Kid Ver. Chineley. 
D# againſt Executors who Pleaded three Tudgements of 1001. Executors plei- 


a pcece,, and that he had paid 491. in full fatisfaQtion of two of 7*ent aan. 


the Iudgements, and that he hath not nor had, &s. preterquam, &c, ſpecial. 


the ſaid 401. and 201, more, which is ſafficient to pay the other, 
whereupon the Plaintifte demurred and had Iudgement for the De- 
Kndant, for it is pleinement adminiſter ſpeciall. | 


Judgement: 


284. Bawtrey Vetſ. Iſted. Debt, 


| em 4 Verſ. Ifted Debt upon the Star. of 2. E.6, for not Stat-2. 5-6. for : 


ktting out Tythes, the Defendant pleaded Nihil deber, and ad- O_ our 


8, 


judged a good iflue. 
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1 \ arbary ; Be vor Vetſ.S.Grorge.. | 
| (Oe cis wit brokght an Action again Safiheethe defer —=—&( | 

Jdant pleaded that another S.Gor, was feifed andUycd Fiſed, 2, | 
* HeiceofAdmi- nd cameto him-as heire'; The Plairitife replies that &zt3c. one 


jS. 
: 
; 
: 
: 


F niftrator (all Buyges Was Rid and trite 2 leaſe to one Marthall, who'dycd Tnte- | 
| | on bee tucdſtme@ ad He Adtrtnifiratidiveoriimitted-to the wife of the Plaintife, | 
MF; Eff Wd traverſed the dying fed; and fourid for the Plaintif. In Ar- 
(| Pe? reftit was moved, that the Phintifle (hould liawe ſhewed the Letters 
© +. of Adriiniffration; Thps Gore Parvati Beats Plaintiff, | 
+. Fudgement: Hecauſe his'poſſeſſion,, | whichis affirmed- by the VoraiQti; . was his 


Titk; and Adinfriiration yas but an induocment to the Travers - 


aſe 286. Denry againſt Fitch. 
Fins D#z brought zn &dQtionof the Caſe againſt Firch,. for theſs 
- —_— ws 'words, I arreſt you for felony , and at the Tryall the Plaintiff 
pret ther ®f yyrs non ſuite; And howFt was faid by his Councell that the De- 
'* feritarit was tohave rio Coſts , becauſe the words werenot Aﬀtio- 


; | . nable;and fo Tnigemnent was to be given againſt the Plaintiff for that- 
= and not for: theNoywite,, And it was ſaid that it had been fo ruled in 
" #7} | the Kings Bench : - But I was ofa contrary opinion , for the-words .. 
F | Coſts  acaini of the Law are plaine and generall , that the Defendant ſhall have 
if the Plaintiff up- Coſts upon the Noyſnite, and the vexation is the more groſk, if there. 
YL oo his Nonſuite, were no Ation, for elſe a man might ſac with more ſafety, where he.. 
k WASreore 43% had leſt cauſe; And fo Coſts were adjudged. . 
F Aſſumpſit: 287. Sybill Yardley, Verſ.Sir Arthur Ingram.: {A 
WV. j : = = rn ry Yardley brought an «Aſſumpþt againſt Sir. eArthwr Ingram, . 
Wy} ET __ and declared that -Sir Edward Giles was indebted unto her 1601, 
N \ | Aﬀunpſit "+ and that ſhes told the defendant that ſhee would arreſt him for it -. 
W ſuite, notlaying Whereupon the Defendant, upon conſideration that ſhee would for- | 


how long. . © beare, did promilſe to-pay fo. much, as ſhe ſhould proveducunto her 


| 3 by the ſaid Edward : And that thereupon ſhedid forbeare untill this ” 
' 33 time, and though 1601. were due, and ſhe can well prove it, yet the 
Io | Defendant hath not ; hereupon Noz- Aſſumpft, .it was found for the 

8 Plaintiff: and after the Arreſt it was moved, that the conſideration 

x was not ſufficient, becauſe there was no time of forbearance proved, 


v1 = ſo .1t might bee a minute, but. ended the. Cauſe by compu- 
: I 1tion, ; 


_ Hobarts Reports. - 

FE ©. *288., Prohibition,” ” — 

| "A+ Rerordofa Prohibition wasfhewed by Jobs CHoore Sergeant, Dilmes for the 
. APaſche 14. 1ac, rot.3918. between Cuff Plaintiffe, and Pirdar, Tiche of Wil: 


Parſon of Motresflait, in the Connty of Sonthanpron, for Tythes of 9#5, andaver- 
Willowes upon ſatmiſe that they arc of uſe, as Timber in that Conn- 72s that they 


a TE goes ey 
: Ce 


vs © #7 ; 36 . n- «wv ”. IT +». f uſe for . 
frey £.1f Willowes grow in fight of an hou, it is waſt to fell them Ty + » s 
| yerit they be felled , Ihold they ſhall pay Tythes. Note the rea © _— 
*Pg# = . 54 289. Blands Caſe. Caſe. - 


"Forge Bland brought an Aion of the Caſe, againſt A.Z.for fay- ca 
Jing thathe was indied for felony at a SeſTions, holden at | js; R—— 
And did not averre that he was not indicted, and after a Verdi& for Qed of teto-. 
the Plaintiffe, Iudgement was ſtayed, becauſe there was no Averre- ny,necaverring 
ment #t ſzpra : It was alſo queitioned for the very words, becauſe an _— Was not 


v1 Ind i&ment is but afarmiſe, dicted. 


| 299. Crittall Verl. Horner. | i 2 4 ll 

Cu brought an Action of the Caſe againſt Horwer, for ſaying 
DIthat he had caught the French Pox, and had carried them home 

to his wife, and had Iudgement : The ſlander is not the wicked 

meanes of getting them, but of the odiouſaeſſe of infeRion, 


291. Laſhbrooke,Verſ. Liveſey. ENT Battery, 


F-_—_ an Attorney,brought an Aion of Battery, &c.againſt Confeſſion «* 
LILiveſey, in the County of #igern : The Defendant pleaded not Afton refuled 
uilty, which was entered. And now the Defendant would con- _ Vue. joy- 
eſk the Action, which the Plaintiffe was not willing to accept, be- * * 
cauſe the Defendant had ſome power with the Sheriff:, before whom 
the inquiry of. damage ſhould be. Whercupon, all the Prothonoe 
| tarics faid, that they had never feene a Confellion refuſed, if it were 

off:red before the niſi prize ſealed. And yet the Court did in their dif- 

cretion refuſe it ;  as-well becauſe the wounding was grievous, as to 

avoid errour. . 

Starchambers 


292. Wrenhams Calſc. 4 
Y Elverion Attorney generall, informed in the Starchamber, Ore - Sr_ | a 
toni , again 7chn Wrenbam for a complaint by him exhibited a- .;;0 aint © [a 
Zainkt Sir Francs 5arzn, Lord Chancellor to the King, in a book cone the L,.Chancel. 
Qq3 teyning 


ure of a De 
ccllor again(} him, for one Sir Edway , 
wich cauſe It was reſolved by the Whole Coy 4 
It is lawfull to fl] for any ſubjet to Petition to the King for redreſs. in an 
complaine to humble and modeſt manner, Where he finds himſel& grieved by a 
rag, of {n- Sentence or Tudgemene, 6. acceſÞ to the Soveraigne mult noe bee 
Sy Niue up from, the ſabje 5 but on the Other ſide; ir is not permitted 
under Colour of a Petition and refuge to the King, , fOraile upon the 
: 


HO TGOY - 


ſice of the Decree was not to be Queſtioned in this calc, for that was 
N0t the point cx2minabſe, though it did *PPCare that he did m y Lord 
Chancellor auch and great Wrong 


i ; Tr.16, Lac: ' 293. A 99 Weedler, Verſ Biſhop of Wincheſter. 


Reare Imped, ne Needlry brought a Laare Irped, againſt the Biſhop of 
* A Wincheſter, and Geopge Weeabar Clerks of the Vicarid gc of 
* Hortey in the County of Suex, and declareth that one Robert Br. 
""fow was leyed of the Parſonage of Horley, Whereunto the Advoy. 
"*fon ofthe Vicariqd ge belongeth, and that the Vicaridge is aVoyded 
© by the death of one Lucas, an that it was then in the hands of 


Mt Brifow, who preſenteg Mam Browne » and ſo conveys the 
cc , 
Parſonage ad THam,&c.by divers MEane conveyances Oo one Zames 
"© Cromer in fee, and that he the firſt of January I601, Did Srant un- 
Cc « - . 


© force whereof ſhe was ſeiſed in fee, and {6 ſiſed)The preſented ore | 
245, and then the faid.3illi am £rowne, and NOW Upon the death 
Tf: rowne, the King preſented him the Detendant : At whoſe pre- 


ſntatione hwags inſtituted and inducted, and fraverſecth Without tha e. 
that Roberr Briffow the father, was ſiſed of the faid R 


_— 5 Sh 

; Hobarts Reports. 
quem &-c. 2s the Plaintiffe hath alledged ; wh:reupon iffue is" taken, 
and the Tury find a ſpeciall Verdi, thus, | 

© That one Robert Southwell, and Margaret his wife, were ſcifed to: 
them and the heires of Robert , of the Redtory of Forſham, in the 
County of S»ſ3ex, and the 10, day of May 31. Her. 8. by their deed 
of that date did give the ſame Reory,8&c. to King Henry the 8. and 
his ſacceflors, And that King Hevry the 8, being ſeited of this Re- 
Qory of Horſey, ad quam,&c. by his Letters Parents bearing date 21, 
Inlii,z1 Elizabeth; - In confideratione prea' Reflor iz de Horſham, &c.per 
pred* Robertum Somtbwell, & IMargaretam eidem nuper Regs heredi- 
bus  (ucceſſoribus ſuis, dat, conceſs. degra. &C.gedit & conceſſit prea' 
Roberto Southwell & Margarete, the faid ReQory of Horſley; and the 
Advowſon ofthe Vicaridge, inter alia gue vuper Mbnafterro de Hor- 
ftey in eedem Com.:de Saſſex modo aiſſoluto ſpettabant + pertinebant, Ha- 
bend* , to Sonthwell and his wite and the heires of Sourbweft, And 
that afterward, that is to ſay,26 day [atis an.31.E1iz.and not before, 
the faid Southwell and his wife came into the Chancery, and did ac- 
knowledge their faid deed ; which deed was afterwards duly inro!- 
kd. And then they find a conveiance of the Parſonage of Horſley, ad 
quam,8&Cc. to the ſaid Robert Briſtow and his heires, and fo conclude 
the Verdi : That if the Court ſhall judge that Robert Briftow the 
father were ſiſed in fee, Er fi contra,then e contra. | 

And IT am of opinion that Briftow was ſeiſed in fee,and conſequent-" 
ly that Indgement ought to be given for the Plaintiffs; 

The points are two. | 

The firſt, whether the conſideration in the Kings grant were true, 
and good 1n Law or not, 

The ſecond, whether the Kings grant were good, be it that the ic-. 
cond conſideration were true or falſe,good or not good, 

The firſt, whether the conſideration were good, is: 

The husband had been ſcifed alone, and the Kings grant had becne 
made in conſideration of the Grantee alone, and ſo no other fault but 
that. his gift had been then tnrolled, and I thinke it had beene good 
' even by the Common Law. . LEG 

The next whether the joyning of the wifes grant to the husband, 
w the point of the conſideration had made the confideration falſe. 
And I thinke it hath, and that neither to bee cured by the Common 
Law, nor by any Statute; that 1s; the conſideration cannot be made a 
good and true conſideration. 

So the ſecond-point, T hold the Kings Grant ſufficient , notwith- 
ſtanding that the conſideration be falſe and voyd , and that only by 
the helpe of the Statute of 31. Hen, 8, and this I hold tobe cleare and 
out of doubt - 

As$to the firſt point,the Caſe is, That Soxthwell and his a 

CHE, - 
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chit Pub ay Hiten and tawel 
dgranttheſame rs 8,an FI bens © "a8. 
& - a g a e ot 407 whereunto' 1 
% wan of the. Yea ge be O_—_— | ang ehovoiegs of "4 
| Seathwelt in conſideration, | Tata Srof Horkhanriok © 
and granted by them-tg. eg-him, not laying by. deed , Nor Go evhat 
meancs; 

Vinaker 26 26, Jahi,onbin, the deed was acknowledged by Sowthe 
well and his wife, and inrolled | [ecundum forman Stat, - 

Vpon this Caſe I am of opinion, that though the deed to the King 
were not acknowledged,nor inrolled at the grant madeby the King, 
yet the relation of the inrollement and the - Loa ofthe Law ſhall 
make the conſideration true in efe& and ſu t'; as touching, the 
husbandscſtate, and the Kin 6. not deceived ; which i is the true KLE 

Jon,that makes a Patent voy n the King is deccived tritherca 
confideration. that moveth and. cauſeth-this- Grantz: For then the- 
King makes a-grantby the. ard. peer andyet:cxpreſfeth a 

real a EpTgg Goring Grant ,. which. is: falſe.s- Now ſince 
ary. cannot-ſtand together,the: Law -fhall-judge 

AAS. © Fe Gluion, and ſhall-net regard theclauſe. of 
ex WhRICILS. Clauſula Clericorum., but ſhallreje& 
it, 4 bas qpihion ofthe [ory aghea they finde the 

Fs Eien pergry to Lay: 3 38 14909 = enſeeds 

&9.H.6. #fiint ment non.feits, m ro. Set -$. F 

Now for the conſiderations, they may £ alle, and yet not defeat 
ated the Grant ; as conlideration of money paid, or conſideration of fer- 
he Kings VICE, 37. B. 8.B. patents and S.Saviours caſc,67.6. 


an.31: Did 


Srantatlarge. _ The reaſon is not, becauſe the King is nor deceived verbally, but 


becauſe the Law doth not eſteeme ſuch a deceipt, ſo-waighty or ma- 
teriall,as to Alin'eh the.grant ; much lefie here where the King is not 
Fu wed ALD neffe&:, 'For. the.King' bath, the Parſonagg-of .Hor- 
& EY at by the grant of Southwell; which was made before 
tte Fort OEntand mult beſo pleaded, as made,10, ain; 

hoagh it be true, that it was not complete, nor perſe&ed, 

Inrollement of for wantof mrollement, at the time of the Kings Grant , yet when 
a deed to the the inrollement came upon. it, it takes his <fſ=&.,; -pquher from'tho 
King, how it re- inrollemciitoor by it, but from and by thefirit A&:—=And therefore 


baceth. between the} partics.t ſhall bing to all purpoſes ab initio, though ons 
be in a collaterall repeQ. 

And therefore, I am of oil nx that ifTgivemy land to, the King 

by deed, and after changeth ,' and theyIJgvy;aFyne to the 


King of the ſame land, and then the Jeed be inrolled3 that the King: 
ſhall hold the land diſcharged. And Hinds Caſe is not like, for there 
the latrer conveyance prevailes,becauſeit extinguiſheththe uſe, with- 

: out 


11 WIV<D. ci 
CEL IOW4," "0 9 SE ten nd ok Yah ah th 
Ws I EASY ».. 8 38. I0-& 

- 7% wat. "YR. 
- : «> «$ — 


= = =, 
 Þ . 
, ” 


- 


»* , y 
Li 


- 
= 


ON 6 oy 
p—— 


S 


Winckefeilds caſe, a Recogni 
cation at Sergeants Inne,being in 
bind from the acknowledgement. 

SoP:;15; 
dyed, then the 
ſhould be'in word, 


ranty: ; Fur, though they be bur tenants, yet: the Laws and the par- 
tics 
an infant ventre [a mere may be vouched. 

But if the husbands grant could not be made true by Common- 
Law the Stat.of 38.H.8, of Monaſteries could not help, becauſe that 
Grant by the husband , was made as in the caſe appeares after the 
Parliament began 28. Aprilis H.$. and the Statute only extended te 
Grants made and paſſed ſince 4. Feb. 27. Eliz, which muit bee unders 
ſtood, and before this Parliament 31.4.8. for it is true that all Ats 
of Parliament have their <f:as from the beginning of theParliament 
as itis reſolved 38. H, $8. B. plaint 86. and in Partridge and ( okes 
caſe, Plow, 79. except the Act it klte appoint another terme, from 
which it is to take bisefe&, _ = | 

But the Stat. 34. H.8, will help it, for-that extends to all grants 
made to the King, from 27, H. 8. till that Parliament and 74 ycarcs, 
and helps (amongſt other things) want of inrollement. 

Againſt which it was objeacd wittily by my brother Fench 
(whereunto my brother Hartos alſo inclined) that the deed was in- 
rolled long; before the Statute, and fo holds its perfection by the : 
Common Law, and therefore ncither needed nor could have apy aid 
by this Law, as a deed not inrolled, 
- And to this, I anſwer, that there was a time when it wasnot in- 
rolled and this Statute makes the deed good and efeRuall, according 
Rr to 
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ct | efthetncaniiy fromthobeginting, when it wasnot intalled, and is 
t | Whibaetoethis.caſtyes ifie Staturweereimadd in general, thatall grams 
2 £ made that is good , faults, / 1 to all purpoſes, 

k Sen eaeioey; LH acres'y envoy rumbrs..res 
T - | without the Statutc, | eHI2139, 09 H ? 47 . - 15 | S246) 

| - andtthough'thip Grant wers pood'by the lintollement before? th 

- Hi __ Smit Yel wwdnotfoto the conſideration truc atthe time 
: of the Kings Grant, for want of inrollement then';-but, that 'is the 
: worke of this Staturetomakeiit good fo, and to that purpoſe, . 

| - But now forthe'womans AR I am of opinion that the confidera= 

j CO be goodandrruc;nenther byany rule of Common Law,, 

| Tor Fa Seat. BU9 q2.3/> 003-1 Hit. 3H ot x 20-24 \t F x. *, 

-: Forfieſt whore iOwasobjeded that fince the witc had but an eftate- 
tor life jn the thing granted to the King, if cither the husband farvi-- | 
E: yed, or-the wiſe Jifigreed to the cſtate, the King was to enjoy 
[ | the land abſolutely, by Warratit ofthe hasband alone, without: the = 
| wiſe, «s well as if ſhe had enjoyed the Pyne, and itdothi notapprare- 
thatſhexzver did of could impeach the Kingseſtate, © it fi, 

; ' T6 this I nafiver;, that the confideration muſt be taken as it is, 


which is not in eoffideration that the King ſhould cnjoy the land,. 


bur if conſideration that the husband and wife had:grantcd: it tothe. 
King, which inthis eaſe is tor true; For the wifes grant is utterly 
voyd, but if it had been a grant, though defeaſible, it might incline to 
'* allowitgoed.” £9. 7091 MTA | 125-100 . 
 Asif the King in confidetation of land conveyed by 7. FE. tothe L,. 
Treaſater,for the Kings uſe,ſhonld grant land to 7.S, which were got- 
&n by diſkiſn, and the diffciſce ſhould enter upon the Lord Treſorer,. 
Yet the Kings grant ſhall tagd good, For the conſideration was 
unttue, and you muſt not ſtrainent beyond the word, by any imagt- 
nary intent; For elſe if the land were by: a writ of right, the reaſon. 
were all one, and a conſideration doth not intend a generall war- 
fanty. + Pk 47:4 | 
And therefore in the caſe of e41ton woods where the conſideration 
was the ſarrender of Letters Patents -by. the husband: of an eſtate of - 
Freehold; it was rcfolved to be good, though it might and did ap- - 
n The King in his peare that the wifes eſtate could not be ſarrendred, which might bee 
| Patent deceived thought the Kings intent mentall, but it is nottheexprefle legall in- 
d | in his fynall in- gent; Tt was the Kings finall intent to have the land by ſurrender,but 
| wa he required only a meanes which he had,and that was mnutile, ; 
Theking decei- Again, when it was ſenſibly objected, that the King was not do- 
L4 an Tadping ceived in the matter of Fac, but in the effect of Law, & zgnorantin 
the Law. faris non excuſat. And then the cafe ſhould ,be no other than as if the - 
King had ſaid, Sonthwell and his wife have made me a grant, which 
| 1s 


is indeed voyd in Law;as towthe wiſh zyvct tion that they 
havegranted mee land, Igrantunto them: the Parſonage of Har- 
7s ty, &c. ; E JT. By T_ : . \ 
--TothisI anſwer two'wayes:  .:: 


this Fat: For his grant is in Confaderatione-pred”: Rellorie de. Hor 
fham,&Cc. per pred* Sexthwell and his wiſe, esden naper Regiadlat.& cone 
ce/s, Soit refers toa grant-in generall, which might beby fync and 
not by deed, toall purpoſes, much icfk by this deed. - - TES2L 
My fcond anſweris , That though the King be deceived but in 
hand,yet that'will not preſerve the grant; For it is not only the fraud 
of the party that fruſtrates the grant, as apuniſhmentof his deeeit ; 
But if it appeare in the bady ot the Patent, that the King erres-in hi 
Ind t to-higprejudice, that will make the grant voyd, ' | 
. Therefore'y 8. 8 Breoks Patents 194. If the King gives lands to 
eneand his heiresmalcs, it is judged in the Exchequer Chamberts 
-  beutterly voyd, yet it is but error in Law, (a en ) ande-1irou> 
woods caf= 56.13.15. the King being tenant 1n'taile, the reverſion to 
himſelfe in fec,gave thelandcowalſb intaile. This was adjudged 
voyd, not becauſe the oeftzte was miſtaken,as in the other caſer8.H.8 
but becauſe the King diderre in the forme and /manner of theeftato, 


intending that entire, which could not beſo. And. Gowdly is there - - 


of opinion, that though the King had recited his divided- eſtates, yet 
tcould not have bettered his grant. Vnto which opinion the two 
Chiefe Tuftices did alſo agreg;and yet then he had taken notice of the 
fa; and had mniiſcommented the Law , that his grant mightnevers- 
thclefſe work intirely, LISTS | | 

And the Lord Chandos cafe, Co.l5b.6.55. is not contrary. Thecafe 
is, that K, H. 7, gave the Mannour of Blundell to Giles Chandes in 
taile, and then the King reciting that he had farrendred his faid Pa- 
teftit, by force wheteofthe King was feiſed in his demeaſne- as of fee, 
gave the aid Manor to him and-his' wife ; and it was holden that 
this grant was good in Law,to paſſe the reverſionin fee only wherof 
two-maine reaſons were given, Firſt , that leſfe paſſed than the K. 
meant, that is, the reverſion in fee inſtead of the whole cftate in Fee. 
.2, That it was not made part of his conſideration of the grant, and 
therefore if the grant had been in conſideration that by the ſurrender 
of his Patent, the King had been ſiſed in Fee,, in poſſefiion, he had 
granted itagain,&c. It would have been voyd, and then it had been 
like the principal caſe here. | 

And the fame reaſon that fupplics the Kings ignorance of matters 
in fac, will alſo excuſe his want of knowledgeeven of the Law and 
ſubtilties of it, For, hee ſtudics' a greater Art,/o, Arcanm regm, the 
Art of Regiment , which is 4rs Artinm, and containes all Arts , - 
Rr 2 tic 
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Firſt, that for ought appeares tothe Court, the King is deceived in Firt antce 


oi 


the Common- wealth ixludes all private focictics.. 
Twuregere Imperiopepulos Romane memento, 
He tibi erunt Artes, pacique impenere morem, 
As touching the meaning of the Statute to this purpoſe: The pur<«- 
poſes of theſe Statutes were to eſtabliſh conveyances to and from the - 
King, according to the naturall equity ſecundum equum & bounm, 
which is Zex legains,without reſpett to all legall ceremonies. But it. 
was never meant to inable'thoſe perſons nor their-grants, who by na-- 
turall defects or difablements, were either by the Law of Nature or 
the Law, of the Land diſabled to grants fs 
And therefore ifan Idiot; or Lunarique; or anInfant-under ſeven 
yeares of age had made a grant to the King, this Statute never made 


Laws of Nature them good, for jura nature ſunt immutabilia;, And. yct it.is true, that 
arc imamiltable. if any of theſe had benyol a Fyne to'the King , this had bond-even 
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without the help of theiStatute; And CMary Portingtons caſe, (0./16. 
10.42citbinds themoalfo for the uſes therupon declared by their deed;... 
as being a part ofthe operation of the Fyne. 

But note the reaſon which is not becauſe the Law binds ſuch per- 
ſons; for therein Iura nature ſunt immut abilia (till, but cleane contra= 
ry, becauſe the Law finds them perſons not 1o diſabled, nur admits 
the averrement of fuch difablement; becauſe it is certified by invinci-: 
ble and indiſputable credit of the Iudges, that they were perfeR and. 
able perſans. And fo here is a Law of ' Policy that doth not-cancell 
the Law of Nature,and doth only bound it in point of forme and cir- 
cumſta nce, it being better to.admit a miſcbiefe in:particular, even a- 
gainſt the Law of Nature, than an:inconvenience in generall ; And. 
though it be true that the age of 21, is not ſet fer-grant by tke-Law of 
Nature, yet becauſe that it 1s by the Law of the Land, ſet as the terme - 
and.period.that-the Law of Nature judgeth of difabiliry of Minors,to- 
> or grant all Statuts of this Land, ſhall bee judged equally in the 
avour.of Minors even to that age; in imitation of the Commons - 
Law, except in ſpeciall caſes, ſecundum quid, as.an Infant to contratt - 
for mecre neceſſities, and the Age of 14, for theheire in ſoccage, and: 
the age of 12 and 14,for marriage of male and female, and the like. 

Sothen it.is apparent, that.it is no Argument , that beeauſetheſe. | 
might-by their grants to the King,have bound themſelves ſonie way, 
that is to fay , by Fyne, . therefore by what way ſoever it was done, . 
this Statute ſhould make it good. Even fo I ſay of-a woman Co- 
vert,. the Law of Nature hath put her-under the obedience of her huf- - 
band, and hath ſubmitted her will to his, which the Law follows, 
Cui ipſa in vita ſua contradicere non poteft ; and therefore will not 
bind her by her as joynipg with her husband, becauſe they are jud- - 
ged his acts and not hers, ſo, ſhe wants free will, as the other Indge+ 
ment.-. 


wet , 7 E "We" 


TE  HLOVAYTS' Repurere” + 
7.E.4.14: the wife being ceſtuy que «ſe, ſhee- and herhisband fold 
the land, ſhe received the money, and ors doom required the Feoffee, 
to make eſtate to theyendce;and yet the after her husbandsdeath'was- 
releeved againſt the Feoffee, and might alſo againſt thevendee; if ſhe 
wete privy to the uſe,” | S299 © FE SVEW 2497108 

Yet note that this was in a Court of:equity which*judgeth'ſecams 

dum 4quum & bonum, Note a conflict of two Laws of Nature and E-: 
ity as it were, but the one is' predominant. And yetthe'Law of 
the Land for neceſſities fake; of Commerceand'ithe like, bya Law of 
Policy, makes bold with'the Law of Natureina ſpeciall kind'; -and 
thereforeallows: a Fyne levied by the husband and the wiſe,: becauie- 
ſhe is examined ofher free-will judicially: by ar-authenticall perſon,” 
truſted by the Law-and by the-Kings Writ, and fo-taken in a fort a 
fole woman, as alſo when ſhe comes in by receipt. But this being 
buta fition of Law- muſt not be extended beyond that; that the Law 
hath granted as a priviledge, | | | 

Nay more ifa woman covert by a Fyne alone, as if ſhe were fole,* 
this ſhall bind her for the reaſon before-given,that ſhe ſhall not be re= 
ceived to-fay: covert, . though her husband ſhall and may enter and- 
reſtore the land'to himfelfe and his wiſe both, X 

But no man will ay, That if a woman. covert 'would without” 
her husband make-'a writing of her Land to the King, and acknow=« 
ledge and inrolle it, that this would be made good by cither of thele' 
Laws, becauſe it would be good-by her Fyne , if her husband im<. 
pugne her not, cven ſo the reaſon holds not in the other cafe; - 

By the cuſtome of ſome Cities and pu” , an Infant of 15 yeares- 
(for in pleading an age certainty mult be ſet down, and not left upon 
telling 12 d, or meaſuring ayard of cloth, as ſome books arc, that the 
Court may judge it an age of diſcretion; for Cuſtome muſt not de- 
_w the. Law of Nature) may makea Feoffement ofhis land lying 
tnere, 

But if fach'an-Infant would makea grant to the King by deed in- 
rolled , this Statute would not make it good : Soifa man and his - 
wife paſſe the wives land in London, and ſhe be examined (Note, for- 
cl the cuſtome were veyd in Law) it binds her by the cuſtome of” 
London, But they would gtant their land to the King by deed'inrol- 
kd inthe Chancery; this Statute would not make it good.” 

For, where an Act is made good by cuſtome, ifthat be not purſued 
it is all one, if there were no Cuſtome.. 

To conclude, as this Statut doth not confirme a grant of that, that- 
isnot in the Grantors to give, ſo theſe! weake perſons arc owners of 
the lands to hold and retaine to themſelves, but are cſteemed in Law: 
not owners to give them away... And therefore it wasancedleſſe ex- 
planation of the Statute of wils,that Idiots and the like ſhould not be - 
enabled to deviſe.:. | & 7530 But - 
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bag ap grant by tenant intayle tothe King, "the reaſon is other- 
| reſtraint by a. Statute, whee the Common-Law did inable. 


crc is no inſufficiency in relpcA of naturall defet , but a 


. Fhe obge&iog that; was lpferred. out oftbo-aving of the Statute, 
where wives were excepted, that therefore they were not meant to 


'be bound, moyes mee nothing :| For beſides it is a weake implieite ' 
and indire& inference to let infſogreat an Abſurdity and incongruity 
_ of two; that exception dath not reach unto the wives that arc pra» 
tics, that is,to ſach as joyne in the grant of their own eſtates, but to 
the wives of the partics tothe grants, that'is, having nothing, butas 


wiycs, titleof Dower, which being a ſmall thing and caſuall, they 
were content to free the Kingseſtate, if the words are (other than 


the partics their hcircs) and wives. So they put the wife in ranke 


Now: then if this confderation be faulty, as concerning the wike, 
it will bee cleare, that the Kings grant will be wholy voyd ; For, 
though the conſideration conſiſts of divers things : Yet it is one en- 
tire conſideration, the King concciving that he had the whole cſtate 
both of the-wiſe and husband, wherein he is deccived,and taking that 
_ his recompence, is not ſatisfied with the whole, like unto an Ex- 
| &; | h 

a Leak or Obligation were read to an unlearned man, as under 

a condition precedent thus: If 1,5, and his wife convey unto you 
their eſtate, then you Leaſe unto them this land , or arebound , and 
indeed the Leaſe or Bound is onely if the husband alenedoit ; This 
Leaſe or-Bond will be voyd, - TH ot | 

Now the ſecond or great point is thus, —_— thegrant 
tothe King wereeither touching the wite utterly inſufficient or the 
grant by the husband not fo complete at the time of the Grant made 
by the King, as it could verifie and make good the conſideration,and 
that conſequently the King was prejudiced and really deceived, and 
ſo his grant wereclearely-voyd by the rule of the 'Cenmon-Law, 
whether it be not made good by force of theſe Statutes, or one of 
them; and by which, though the conſideration were totally and real- 
ly falſe,as this is not. | 

And.I hold that this Grant is made good by the Statute of 34: 
But I hold itclearcly good by the Statute of 31, and notby 2 g ; be- 


- Cauſe it cures but certaine ſpeciall faults , and mif-reentall, non-reci- 


tall, mi-naming, and the like , whereota faulty or falſe confiderati- 

on is none. | 
Now touching the Statute of 31. Irmſt remove certaine objeti- 
_ without which I cannot bring thus caſe within the relick of this 
Firlt, it hath beene objeRted , That this Statute is not a generall 
Law 
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And theeaſtofthe Chan nd Scholars of 0afird, is eſe to'this 
point, For, Hough the Statute of 31, 1at; be Reeti- 
fants, and -nattidly intiat poigt, which' difbles chem to prefeht'; yet 
that claſs that proves their preſentations to' the "Vniverſitivs reſp 
Rively isſpeciall ; and mult beplcztied otfbijhd, ot elſe the Coutr'is 


not to take knowledgeofi it! And it is tree thitthis part ofthe Stariit 


that gives the Monaſteries to the King,is one Law. . And that other 
partthatmakes good gratns,to and from the King,is mecrely another 
State (as-it were) and the two tavit for the Duke of 
o_ the Lord Cobham, 'in-this Act, 31. Henry the 8, are parti- 
cular, 

But T hold both theſe Purviews of Grants to be genctall, rich 
as they both concerhe the King in giving and taking , which are re- 
latives, and the Honour and Iuſtice of the King, .in performing real- 


ly the intents'of his Grant, doth nvich concertiebim aid his: people | 


as doth his profit in rreziving and enjoying'Graits fron him, A 


this diſtin&tion as it is without Warrant, fo it is too mechaiical! ab 7 


favours more of a Merchant than a King. 

As to thecaſc that hath been cited 2;& 3. Ph, & MM. D Dye, 129. 
between Ibgrave and Heydon, wherc in 'Afﬀize, iſſire \was takeh Whe- 
ther lands were contained ina Ectters Paten; or 'nat;; (white iby tte 
Common-Law were notcontained, butby the Seature 34.9.8. were 
conteined, . The Tuſtice of Afize would not faffer that ature, being 


not pleaded, to be given ittevidence-to the Tory, whereupon =_ | 
found 
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Hobarts Reports; 
-Found that the Law was not contained, Hereupon,an attaint Was 
brought, and theConts would not {ſuffer that Statute to be givenin 
evidence to the-pety 
__ .,Vponthiscafe 1 fo þ that the luſtices: of the Aſſize did erre in de- 
-N rying the St Statute to be given in evidence; For, thou agh it bee true 
t 


Court ncither nced'norcan take knowledge of any particu- 


; {lepata &pro- ax lag th except they;be pleaded: For, -the a7 26 to; the Court 


«,ycta Tury may and.muſt take wiedge ofany 


inks or lury particular Record,cither Patent, Stat,or qo arti it be given inc« 


vidence to them, for that is their Allegate v alleged: and produ- 
ced,if it make to the iflue, But it ſeems they arc miſled by crrour of the 


(ig bei bogks that held a Tury could not find matter of Record : Even as 


(© exror., was the anticnt, that a ſpeciall verdi& could not bee 
d, ON. 2,26 iduc: »- and; 1fthis were a ſpeciall Statute, 
then the In ges did juſtly refuſe the evidence 'of it to the grand In- 
ry as of any other Evidence of Fat or Record not given to the pety 


"But if. it were agenerall Law, yet1 the Tudges diddifcreetly and 
cautcloully't to barre it to þe given inevidence'to the Grand Jury, bes 
.cauſe tt was not juſt to attaint the Pety Tury by that,that by the dif- 
cretion of the Court was concealed from them: But legally it wil be 
hard to.quit a Iury that binds againſt the Law cither Common-Law 
or ſeverall Stat, Law, whereof all men were to take knowledge, and 
whereupon Verdidt isto be given, whether any evidence be givento 
themor nut, As if, a-Feoffement or demiſe were made to one Smyper= 
petum.,' 2 and.the Iury.ſhould fynd croſſe cither an tate for life or in 
tee ſimple againſt the Law, they ſhould bee ſabjec to an Attaind, 
though no man informed them what the Law was in that caſe, 

AS to the ſecond. objeftion that this part of the Statute concernes 
only Grants , made by the King, touching Monaſteries lands, and 
therefore remedics not this cafe. 

Firſt ,. that the Statute extends to all lands granted by the King : 
Fre that this doth ſufficiently appeare to the Court to .be Mona- 
ſtery an 

; For thefirſt, though the proviſion be in the great Statute of Mo- 
naſteries, (tor F it. 36) welt gives colour to the objetion, yet the 
elanſe tothe King is clearcly of grants of all kinds of lands to him, 
and obrained of divers and ſundry perſons : And therefore the clauſe 
ought in reaſon tobe as large. 

And that other.clauſe for the grant of the ſubje&.is alſo clearely 
generall and hath no diftrictive concluſion to Monaſterics, as hath 2. 
E.6.cap.qq. of Chantcrics, which is cxpreſly of grants , to and from 
the King, ofthoſ: kind of poſſeſſions only, and therefore obferve all 
this part of the Statute 31,7.8.as to this purpoſe, EY 
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 Hoharn Reports. 
. *TheGrants tobe peeſo@ted arofiia to beunder the greatScale, Du- 
<hy ſcale, and'feale of the Coutt of Ann ' which laſt ale 
was bythe Statute the proper ſale of thete lands. - © 


Tt names Honours, Caſtles, cc. which were poſkeſſions not of Mo- | 


naſteries. And it hath generall words of herediraments of what kind, 
nature, or quality ſoever, | | : 

My ſecond anſwer 1s, that though the Tury find not as-part oftheir 
Verdi&theland to belong to Monaſteries, yet they find the Kings Pa- 


terit, which fays,that it was part of the poſſeſſion of the Monaſtery of - 


Chers/#y, and that is ſufficient,as in Harvs caſe, Co.lib, 11.25, And if 

it were not ſo, it muſt come on the other fide, as there of the wife or 

 kinſman, fo called in the Covenant,to raiſe uſes (after the obje&ions 
removed) is this. eo Eur Ot, | LINE 

Now the laſt and greateſt Queſtion, whether a Grant made by the 
King by Letters Pat,of lands upon a conſideration real, which is paſs 

Kd before the Pat. whichis falſe be made good by the Law of 31.H.8. 
And Tam of opinion that it is, and for this purpoſe this Statute is 

t6 be confideredyin it ſelfe, and by conference with other Statutes of 

the fame kind, tending to the confirmation of Patents. | | 

x Firſt, the generall purpoſe of this Statute, was to eſtabliſh Mo- 
naſterics in the King, by Ad of Parliament, howſoever they came to 
him by other meanes ; as by diſſolving, ſuppreſſing, renouncing, re- 
linquiſhing,forfciture or ſurrender,or by any other.meanesto me,c#c. 
or other unperfe& or unqueſtionable meanes. ;} 

'2 Nextly, the fame did eſtabliſh them in the Crown, and gives a- 
Quall poſſeſſion accompanied with all liberties , priviledges , dif- 
charges of Tythes,and the like exemptions, immunities and other en= 
dowments whatſoever, even ſuch as were lo peculiar and perſonall,as 
would elſe have periſhed with their body, to which they were firſt 
appropriate, as appropriations or benefices, and the like. 

This care was tomake the lands of Monaſteries to be the more de- 
fired of the ſabjeA, which was the Kings purpoſe to invite all men 
to-take of them , and lay a baite of riches and commodiouſneſ upon 
them; but this only to bring them well to the Crown. | 

3 Now the next care was to bring them from the Crawne to the 
ſabje&, with as much kcurity as was poſſible , and that proviſion is 
couched inthis clauſe, and is performed in large and ample words, 
favouring of a great dcale of bounty and Royall meaning to the ſub- 
je&, wherein there is one particular of favour to the ſubject beyond 
that, that -is'granted to the King in the ſame Cauſe; which is 
this, , Mo 
4 The Statute makes good the Grants to the King,only paſſed be- 
fore the Parliament , and ſince the fourth of February, in the 27 yearc 
ofthe King. | 
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_ Hobarts Reports: - 

Baton the other fide the Kings Grants to the ſubjeR are made- 
good, not only thoſe that were within the fame time , 'but alfo : 
_ that ſhould ers in _ in three om _ Loo ; which - 

es an Argument t force, upon all parts of tnele Furviews, 
that the Pa; lament mmded no let dit es more extention of - 
favour upon the wotdsand clauſes to the benefit of the ſubje&, than 
etthe King. - | 

Nextly , this is a Law of quality between theKing and the ſub- 
FR, and therefore it is to be fuppoſed to be carried as in an evenbal- - 
lance of Accompt wherethe words are cquall,and therefore as vn the 
Kings part it is provided, that the King ſhallenjoy the lands by him - 
obtained, notwithſtanding miſrecitall,or miſnaming,or non recitall, 
ornon naming, &c. and concindes | or any other matter or cauſe - 


-Whatfoever inany witenotwithſtanding } ;ſo for the. behalfe of the - 


ſbjcR the clauſe is penned with as generall words and clauſes, and : 
mther to more advantage to the ſubje&.}. | 
For whereas on the Kings part the recitall is only of things obtai- - 


ned by the King either for money paid,.or for land, or other recom-.- 


pence given infatisfa@tion,cc. . 
Oa the part of the ſubject it is recited gifts of his Majeſties moſt a- - 
bundant grace, and goodnefſe, as otherwiſe: upon divers and ſundry . 
conſiderations, fo free gifts are as well ſtrengthened as fales. . 
. . And again, whereon. the Kings part the particular faults arecon- - 
tained in the very .body of the. Parview for the King to bee curcd : 
though it-hath/been alſo a generall concluſion, as I have faid. _ 
On the part of the ſabje there are no ſpeciall faults mentioned in 
the Purview , for the cure, neither doth the recitall rely only upon: - 
particular defects in the Kings Grants, but faith [for the avoyding of 
the Kings Letters Patents and the contents of the ſame, many queſti- 
ons might be moved or invented as well for miſ-recitall, non recitall; . 
lack of inquiſitions, whereby the Kings title ought to have beene - 
found Jind then hath this genera! clauic[as for divers 8 ſundry other 
ſuggeſtions and ſurmiſes,&c.] alt eit the words in cf contained in- - 
theſaid Letters Patents,be according to the true intent and meaning þ. 
of his moſt Royall Majcſty. 
This is the Purview grounded upon a mere generall clauſe, that the | 
Letters Patentsof any generall honors, c, muſt be alſo underſtood - 
and the grants therein contairied ſhall ſtand and bee good, effeuall, | 
and-availeable in Law to all cff:&s, purpoſes, conſtructions, and.in- - 
tents againſt his Majeſty, his heires and ſucceffors , without any. 0- 
ther lycence, diſpenſation, or toleration of the-King,&c. or of any o- 
ther perſons, for any thing contained or to be contained in them, 
Any clauſe (nota, ſuch clauſe) conſideration or thing materiall to the . 


contrary 1n any wiſe not withſtanding, . 


And. 
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 Hobarts Reports. 
And then hath aifaving of the rights of all perſons,other than the 
'King, his heires and ſucceſſors, Fry oat 4 Founders, 
.and Patrons , their heires and fuccefiors ; fo here you have all the 
ſabſtance of this Statute, which is indecd in this part an ereQion of 
.the Law of naturall equity concerning Grants, whereof” the power 
and A& of transferring things from one to another, is uri Natwra- 
44, But the formes'and manners to be obſerved inthe transferring of 
them, are /wris Paſstivi &- Civils,that is, Kingdomes and Commen- 
wealths have by Law written or un-written., entertained feverall 
Formes:, which arc there made part of the ſubſtance of the Grant, 
Snag ſtill having reſpe& of naturall equity , they are not materiall 
but formall ; the. yery matter and ſubſtance of every Grant, being 
nothing elſe but a Deeration of the owners will, to transferre that, 
that is hs to another. So the ſupplying ofthe deles of theſe formes, 
was tlie end and purpoſe of this Stat. | 
'Ofthbis kind are all thoſe which I will recite, which I call prero- 
tive formes, which are only regarded in the Kings G or de- 
fence againſt abuſe and deceipt, which in the likecaſiof aſubjca, arc 
not neceſhary. 

Ofthis ſort are non-recitall and miſcrecitall of Leaſes, which in 
the Kings caſe is made a fault , becauſe the Law requires not onely 
that the King be not miſ-informed of the eſtate that he Grants : And 
this may be remedied by a Nox-obfante, the non-rccitall or mifreci- 
tall, as it is well reſolved in Boſomes Caſc,Co.t5b.4.35. And common 
rn ure teacheth, For indeed it is a legall Prerogatives forma- 

1t1e, - . 

There are other Prerogative formes (for they take no cife& be- 
tween ſubjeds that are of more importance, and therefore may bee 
faid in ſome fort matcriall , though in reſpe& of the Grant they are 
not of the eſſence of it, as untrue ſuggeſtions and untrue conſideratt- 
ons paſt, 

| bs if the King do grant the Manor of. reciting it to bee of the 
value of 201, or to have come to him by attainder or tobe concealed 
where it js of the value of 40 1. or come to him by purchaſe, that 1s 
voyd by the Law of this Realme, and is not holpen by a Nox-obſtante 
fo the caſe of falſe conſideration by the Common-Law , would have 
made a Grant voyd againſt the King : But neither of theſe faults 
would make the Grant ofa ſubje& voyd, as will a Deceit in reading 


or writing toan ignorant nan amifſe:; For that pretends expreſſly 


his will, not to concurre with the A&, which the Law of Nature 
requires, | 

So theſe being forties of Prerogatives, I hold them clearly ſupply- 
ed by the meaning of the Statute, the rather becauſe they are within 
the very words of the Law, | 
Sſ2 For 
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Hobarts' Reports. 
7  Forfirſt, (as I have ſaid) the Law dotheſtabliſh- free gifts with-- 
out conſideration, ſo that conſideration was not 1n-any re requi- 
ſite in the Stat, Mo, TB LAR 
Nextly, it mentioneth Grants made for divers and ſtindryconfide- 
rations, and eſtabliſheth them all, notwithſtanding any clauſe,conſi- 
dcration, or thing materiallin any wiſe. £47! 
So here you have the fault that may-bec in a conſideration in the 
Kings Grant:, - remembred and cured: And in Grants of Abbey 
lands , the conſideration was-moſt ordinarily part of that land. 
Now the conſideration that is remedicd.mult firſt be taken a cons 
ſideration exprefied, not omitted out of the Patent ; For if the King . 
will make a fimple grant without any conſideration , that. is clearely 
good , eAltonwoods Caſe; A conſideration ſhall not bee extended - 
beyond the Letter. | 
Nextly, the conſiderations that areuſually in the Kings Grants, | 
are many of them riot materiall; whether they-be true or talſe, if the 
be paſt, as for ſervice done, or-money paid, (as before.is faid,) The 
therefore cannot be the confiderations meant-: For -it had becne in 
vaine ta..make a Statute to amend that , that. was not faulty. 


« * 


'botore;! 4---: : | 
Tt muſt therefore be underſtood of materiall and important conſt- - 
derations,fach as is this, eſpecially ſince theword (matcriall) follows 
-In general, which argues all things in the clauſe to be taken in the like 
Nature, | 
Nextly, the conſiderations materiallmuſt be falſe, for if they bee 
true and juſt, they need no Statute to make the Grant good. So thus 
-Itappeares, that the con'ideration meant in-this Statute muſt bee ma» 
teriall and expreſſed in the Patent; and not in deceit of the King. 
The fame I hold in the Caſe of falſc ſuggeſtions materiall, that they | 


| areall ſocured upon the ſame reaſon, under the words [| any cauſe or 


thing materiall to thecontrary in any wiſe notwithſtanding ] the 
rather alſo becauſe. the very word ( Suggeſtion) is ukd in the 
Statute. . 


What fau'rs a And theſcare faults that a Non-obſtante , a falſe cohſiderationor a 
Non-obRante in falſe ſaggeſtion could not 1 ace holpen, and therefore required. the 
the Kings Pa- ſtrength of a Statute , and the benefit was of ſmall moment and not 
tents will not vc orth a Statute, that a Non-obſtante (which is denied to no man and 


carry, 


iS 1n the power of the Attorney generall )could.helpe, ; 
Now this Statute hith expreſly.remedied ſome faults that a Newn- 
obſtante could not have holpen, as namely lacke of an Othce or Inqui- 
ſition, wherby the Kings title thould ve found, which is a marvellous 
ſtrong caſe, For there are two kinds of offices, ths one of intitling, 
which this Stat.ſpeakes of, whereby the Kings titie 1s found, and be- 
fore which though the King have a title, yer the lan d ts (till the ſab- 
jects, | AS 
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Hobarts' Reports: 
As now, where the Kings tenant is attainted of'Felony:; or of 
Treaſon, at'the making of this Statute of 1, for it'was 33. H. $.'that: 
>ave the King aQuall poſſtfionuponattainder'of Treaſon; There 
or the bencfit of ths Grantee by this Stat; i that is mate the Rings t& 
grant that was not his for himfelfe to retaine: - Like unto:the provi- 
fion of 1.8.3; of Feofements by ceſtuy que #ſe, and to give that which 
indeed himflfe had not ; The other Office is but toſurvey and-know 
whatthe King already hath, - © 7 
And to conclude,Note that the Stat,meant tobind theK.abſolutely; 
for it makes the Grants good againſt bis heires and ſucceſſors/and in 
the faving; excludes them'as filly as #t doth the Abbots, and: Priots, 
and the Founders, Patrons,&5. which the Stat. did utterly exclude 
out of all hope, *: _ - x | if SUBS ET 
- Yetare there eaſes that miay be ſeen within the words of this Law, 
that are'not within the remedy : And therefore though T'havedcli- 
vered my opinion, that conſiderations materiall that are falſe, ſhall 
notviolate a grant if they be paſt : Yet ifa conſideration be preſcri- 
bed in the future, and be not performed, it will avoyd the Grant;this 
Stat; notwithſtanding. | 
AS it the King ſhould grant tlie Manor of D. to 7. 8. i n conſidera- 
tion that he ſhould-within one yeare'convey unto the King the Ma- 
nour of Sale ; Nay more, if it be in conſideration that he ſhould ſerve 
the —__ any Office, as that hee ſhould pay unto himan i oo 1. 
though theſe conſiderations in times paſt had done no hurt,(as is faid) 
yet in the future they are made mater1all, and are out of th& meaning 
of this Stat. which only makes good the Grant ; according to the 
words contained in it. i. 
For this, Worths Caf; Plow. 21. £, 4. 4.5. agrees, that if itbeea 
conlideration of ſervice paſt, it is good, and needs no Averrement, eo 
qnodeſt libera capella, but if it be eo quodrelaxavirt, it 1s otherwiſe, for 
that is for his advantage. te : 3, 
And ſo'tempore, H,8, Nowels Caſe,368, the King gives land proe- 
jeftione (ollegii, & 38.H.6.3 4. Grant by the King ad effettum,makes 
a condition in the future, and that ſtands-with'the Grant, and allows 
it good and'perfe@ at the firſt, but after forfeit by the condition, 'and + 
therefore out of the'reaſon and meaning of this Stat, ' - 5 
On the other ſide the words of the clauſe of Grants to the King, 
not meaning ofthe Honors, &c, is reckoned among the faults that 
ſhould be cured. And yet 1 hold that cleare not remedied generally: 
For that were not only againſt naturall equity , but againſt ſenſe to 
make that paſk that was never mentioned, and to ſuppoſe a meaning . 
without words, or perbaps againſt words, were an unſufferable mil- 
chicfe : And the makers-of the Stat, find themfelves intangled with 
this miſchicte, and therefore in a kind of implyed ea” _ 
FS; cluded. | 
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cluded exprefly againſt it : For, they Gay that the Grant ſhall bee 


good , notwithſtanding, not naming of any. ofthe Honours, &c, 
. Compriſed and mentioned-in the Grant, So-it muſt bee mentioned 
and tt 
_ contained: ; ſo the/not naming cannot ſtand. 


ecannot: beun-named. Alſo the-words are for things 


Now to underſtand it not.named , that is net particulariſed, is 


vaine: For if the King grantall the lands, and tenements in D. it is 
- good without quantity or quality, 3o.H:;8.B.Pat. 95.10 it is indeed 


anoverfiow of words, not poſſible or fruitlefſe, | 
Againe, I am of opinion; That a Grant of the Manour of D.or 


by him babend, cam Dale; is voyd for S. ſoa Grant to one in perpe= 


ruum gives not feeby this Statute : For, though there be a naming 
in the latter caſe and words in the forme, yet neither are perfect 
and certaine , and proper to. make a Grant; For fale is not rat 
rable, Andſo it is anotnamingin.c& , and fo the Statute ſaith, 
Albeit the words, &c. fo it requires ſenſible and cf&:Ruall words 
and ſentences. And tonching the other caſe, the fayour of the deviſe 


1s peculiar to that kind of conveyance. 


Now the conference of the latter Statutes of Confirmations, Pa» 
tents, and Grants, to and from the King, will make the bounty 
and liberality of this Statute to the ſubje& more evident and perſpi- 
cuous; For this Statute being fonnd too large againſt the King, the 
Statute after made to that purpoſe, for confirmations meant in dimi- 


nutions and abatement of the benefit of the ſubjeR;, 


And therefore 34. Henry the 8, though it have a generall clauſe of 
all cauſes , and matters for the King; Yet for the ſubje& , it 
concludes onely upon the ſpeciall faults particularly fet down. 
The Statute x. Edw, 6. of Chanterics , the other Statute 
I. Edw. the 6. of Confirmations , though it bee not in one 
point ſtrange, for it cures onely grants made by the King, and 
not to the King , but for the ſpeciall faults the Statute 4. & 
5. P. & CM. 18, & 32. Ehxabeth, have a generall conclu- 
fion for the Crowne, but for the ſubje& they extend onely to 
articular faults, But 18, ZE. 4. expreſly that they ſhall be ta- 
ken with a beneficiall conſtrution. And theſe three later Sta- 
tutes do extend their benefit and favour to grants made not only 
to the King himfelfe(as the reſt did) but alſo to grants made unto o- 
thers to the Kings uſe. 
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Hobarts Riperts? © 
"15 43111 


"294. Heard Verf, Backerwile; i 


"T7 - liam Heard brought a Replevin againſt Rirhard Baikey.!? ; 
- vile, The Defendant, as Bayliffe to: Fohn Dirham Eſquire; 
cognovi captionem;for he faith thatlong before, &s, one Thorne was | 
Ermnepr place,&c, in Fees And 12;E.2,granted a rent of 5 8xwith” 
aclauſe ofdiftreſſe unto one'tilkngron, And'that hedyed ſeifed;af.” 
ter whoſe death the rent deſcended NN nother CMGHMmpron;as tiks co: 
fn and heire, without ſhewing how his coſin, - and then ſhews - 
that the ſame later Millington 17; Hen. $d1d grant unto one Dinbans 
and his heires the ſaid reat. in Exchange 3 which was executed of 
both ſides. And then cotiveyestherentdownby! diſcent wits Dir- 
ham.in whoſeright, &c;" upon Conufans th="Phaintifle demurred' 
generally. 8s DOT OT TRIP EI 3562? 
And the only queſtion whereupon the Courr ſtood was; whether - 
the not ſetting down of the manner of coſenage, were matter of ſubs - 


; ſtance, or only of forme, ſuch as by the Statute of Demwrrers,25. Blix 
, ought to be particularly ſet downe; or cle no advantage to bee takei 
oft. : br £43 FOTOS 
1 This caſe as being of great conſequence in the rule was-argued by 
the Tudges publiquely, and adjudged for the Defendant, Farbmrien - 
3 only diſſenting. | | agg 
| Inthis caſcall the parts of the Statute.were conſidered , The title - 
h is for the furtherance of Tuſtice finall, 'and definitive; withending 


of controverſic., by deciding it , according to the | very 
right. For every feverall Action of fiite hath a kind of Iuſftice, 
4 which may bee called interlocutory , in which a man may faile, 
| though his right bce good and for want of forme before the Statute, - 
which bred much charge and multiplicity of fuits, and was alſo a 
| > of that definitive Iuſtice , which this Statute intends to | 

ther. | | 4 

Now the moderation of this Statute is , that it doth not utterly - 
reje& forme : For, that werea diſhonour to the Law', and to make 
it1ncf& no Ac: (but requires only tuat it bee: diſcovered and: not 
nfed as a ſecret ſnare to intrap. And that diſcovery muſt not' be con- 
fuſed and obſcure,but ſpeciall, therefore it is not ſufficient to fay, that 
the Detmurrer is for forme, but 1t muſt exprefſe what is the point, 
| and ſpecialty of forme, that he requires, And ſo is the word and mea» 
ning of the Star. - | £2 715 AG ch Noltgs hs 

Now then the maine queſtion is ,- what is matter and what is pemurrer ve- 

forme within the meaning of the Law, . The Stat, beſt expreſſed it nerall whar ſhat * 
{:1121n this ; For it divideth it ſelfe-into two maine members; which be forme what 
arc, membra avidentia,- ſubſtance, - 


Firſt, , 
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Hobayts'R 
'Firſt, what is imperſe&ion of forme, rt <4 ds 
- Second, the matter in Law or very right, Ses/;the. true, mere, or 
-very right ;-to which muſt be added that which*the Statute. addes, 
that'thEright according to whichjudgement is to. be'given,muſtap-= 
- peare to the Court within the body of the Record, | 
. So now whatſoever it is without which the right doth ſufficiently 
appears to the Court,it is forme within this Law:: And fo & converſo 
whatſoever -js'wanting or/imperfe&., 'by reaſon whereof theright 
appeares not, is notremedied as forme within this Law. 

- And therefore if an Executor or Adminiſtrator, bring an Aion - 
Fu. _—_ do not produce his probate or Adminiſtration, it is not 
...Soifa man-pkad-a conveyance ofa rent or the like ,. that cannot 
paſſe without deed without producing the deed in Plea, it is;not hol- 
pen: For it is not enough for the party,to ſay that isExccutor, that the 
Rent was granted to-him;but the. Court'muſt ke and adjudge of it,or 
cls the right appearesnot,8 the adverſe parry may cauſe thedeced tote 
iarolled, which makes it a part ofthe-Plea,whereupon the Court ſhal 
Judge whether it maintaine the. Pleaor not, | 

So if the meanes be wanting whereby the right ſhould bee made 
appeare, 1t.1s uncurable : as if a man bring.an Action of debt upon an 
Obligation and produce it, tut lay it made beyond Sea or in one Plea 
a demurrer ferves. And for the fame reaſon two affirmants without - 
attaverſe is not holpen., becauſe it admits no tryall without which 
the Court cannot ſee the right. I Syeraationt 

If a man bring an AQtion upon an Obligation to performe an A- 
ward, 'the Defendant pleads no Award made, the Plaintiffe replies 
and ſhewes the Award, now here is a full iſſue, a Negative and an 
Affirmative ; -yet if the Plaintiff doth not alſo aſligne a breach , the 

Defendant may demurre generally , yet. the breach was not traver- 
fable, but the plea is between the parties that had an iſſue before, And 
this is but an excreſcence or ſurpluſage. But yet becauls it doth not ap- 
peare to the Court that he had right or cauſe of Action without it, 1t 
15 matter and not forme to ſet it - forth for information of the Court, 
Andithis is acak of ſome ſingularity upon this Stat, | 

But now to thecaſe in queſtion, the diſcent to /4i[ington as colin 
and heice is the ſubſtance and body of the Plea, And the reſt which is 
required under the vizt. is but a ſpecification and replication of the 
ſame thing by the manner how it is, .which it not the point iſſuable, 
but the generall diſcent, as it is called 1n the caſe of challenge for co- 
{finage,14.E15.Dyer,z1944i£44,3:& Co.lib 8,7 and note that this is a 
matter of Fac to be tryed by Iury, whether it were pleaded general- 
ly or ſpecially : So it is not like the caſes of not ſhewing deeds or the 
like, whereof we {paice before, whereupon the Court is-to jud 86. 
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 Hobarts Reports. 

| Note, Pimbifband Talb.ys Cafe,Plo.imbihh and bis wife z, 
that the was the perſon to whom the intereſt of the land did belong, 
after Eliz.Talbojs; and the opinion of the Court was equal, whether 
that were recall or not: Yet that was at the Common-Law bcfore 
this Statute, but indeed the plea followed the words. For the Stat. 
11. H, 7, which were in the generall, - whereupon they relyed that 
malatained the Plea, are l:f& certaine than tl-is, for the might be next 
either by diſcent or by purchaK;, or by reverſion or rem, 

Now where it was objetted by Warbarton , that if the Pedegree 
-had been ſet down, the Plaintiff: might have pleaded a Releaſe of any 
of theſe Anceſtors or pleaded Baſtardy inany of them: It was an- 
ſwered that rhe traverſ: of the diſcent of the rent to Millivgron muſt 
have been the iſſue in both caſes, and mult have ſerved , yu will, 
though the pedegree be not ket down. 
+ - Note, that as a demurrer at Common-Law did confeſk all matters 
formerly pleaded , 1o now by the Statute a generall demurrer doth 
confeſſ all matters pleaded , though informally according ta the 
formes' meant by the Law, For ſuch formes arc now not materiall 
not being expreſkd in the demurrer, 


295 Lord Darcy Verſ. A skwith. _ 


Ohn Lord Darcy brought an Ation of Waſt againſt John Akwith, Generall words 


I and Robert Marſnall , upon a Leaſe made by one Edward Corthts 


one eArther Denly, 34.H.8, and had generall words, Boſcis boſcorum or 


 wenditionibus, magno macremno, magnts Arboribus ninor.carbonum,6:C. 
6s tam amplis mods &- &c. pronut the Leſſor habuit vel jure habere potuit, 
for the terme of 180 yearcs, and conveyed the reveriion to the Plain- 
tiffe, and the Leaſe to the Defendant , and then aſſigned Walt in fel- 
ling Oakes. The Defendants plead that they felled thoſe trees for the 
making of pinchions, croſſe rols, roll ſcoops, and other utenfiles'in 
and about certaine Cole Mines parcell of the demiſe, and without 
which they could not dig, and get the Ccales out of the pir, and did 
beſtow the ſame Trees accordingly , whereupon the Plaintiffe de- 
murred in Law, 

And firſt, there was no queſtion mide, that the Leſſces might fell 
Tymber , by force of the gencrall words, becauſe thoſe words are 
concluded under a Terme, which argues th ar it gives not the Trees 
as is reſolved 2,Eliz,Dyer,r 4. And :3.E1:3 Djer,z74, but the on- 
ly queſtion was , whether by implication of Law, by Leaſing the 
Coalc-Mynes the Leſſor gave power tur the uſe of the Coale- Mynes, 
For the grounds were agreed t:mpore E. 1. F. Grants 41 that the 
Grant of a thing did carry ali things included , without which the 


thing granted cannot bee had. But tl.is caſe ias ad judged by the 
Tt Court 


tak: Tymoer for thoſe purpoſes ; For the Leſſor migat” ule his owne - 


Hobarts Reports. 
Court «ue voce, againſt the Defendant, for that ground is to bheenn- 
derſtovd of things incident and dire&ly necefhry. Thus, if I give- 
youthe fiſh in my waters,you may fiſh with Nets, but you may not: 


| cutthe Banks to lay the Water dry. If I grantor reſerve woods, it 


implyes a liberty to take and carry them.away. So the Law that al- 


 lowes a Fyne leavyed by 26 Infant, allowes him likewiſe te declare 


the uſ& ; but in-the-principall caſe it was firſt agreed, that this ſhall be. 
taken for a Myne opened fince the Leaſe , becauſe that is ſtrongeſt a» 
gainſt the Defendant that pleads, Now then if Mynes had not beenc 

ranted by ſpeciall name, it had-been Waft to open a- Myne of new. 

or ., it is generally true, that the Leſſee hath no power to change - 
the nature ofthe thing demiſed, he cannot turne Meadow. tnto Ara- 
ble, nor ſtub a wood to make it paſture, 2: 7.3.6, nor dry up an anti- 
ent.Poolec or Piſcary, 5:R,2. Waſt 97. nor ſuffer ground to be ſurroun- 
ded, nox deeay the Pale of a Parke : For then it ceaicth-to be a Parke, . 
ner he may not. defiroy nor drive.away the. itock or breed of any 
thing,becauſe it diſherits and takes away the property of ſucceſſion a - 
villany, Fiſh, Deere, young ſpring woods , and thelike; but thee - 
may better a thing 1n the ſame kind , .as by diggiag .a Meadow , . to + 
make a Drayne or Sewer to carry away water, 

A Leſſee may build a new houſe where none was before; but that- 
muſt bee every way at his ownecharge : . For hee muſt neither take 
Tymber or other things waſtable , neither to build norrepaire.it, 
though it be never ſo needfall, And yet ifhe keep not 1n repaire, an 
AQtion of Waſt lyes, though the Writ be in D omibus dimiſſis, 42. E. 3 
2417 E,2.,17.E,3, Fits. Waſt 118. Andinthe 11. H,32. Butif+ 
the Leſſor build a houk: after the Leaſe,the Leſſee is not bound to keep | 
in repalre,29.£.3. | | 

| Now upon.the like reafon, though it were no Waſt to-opena Myne . 
in this.caſe,as it would have been if the demiſe had nor been of Mynes - 
by ſpeciall name; yet it is like a houſe new built for-maintenance, . 
whereof the Leſſee can fell no Tymber, and ſo much worſe, as a new 
bouſebetters and increaſeth the inheritance, whereas the making and 
digging of Myncs decayes, and perhaps deſtroyes the Inheri- 
tance of the Myne. And thercfore it is againſt reaſon to make one - 
Waſt to maintaine another. And fo the diference is apparent be- 
twcen this cafe. and the libzrties incluſive of Houſe-boot, Fire-boot, . 
Hedge-boot, and the like, which all tend to the preſervation of the 
thing demiſed,and Plongh-boot depznds upon the favour. of Tillage. 
This was the Iudgement of reaſon of chis.caſe, which I did deliver at 
the requiſt of the reſt of the Indges for us all. | 

And I am of the ſame opinjon, though the myne had been open at - 
the time of the Leaſe, and tnough both Leflor and Lefie: had uſed to 


as. 


Hobarts Reports. av0 


as pleaſed him, andthe wrong of one Leſſe cannot warrant anothers 


296.  Vicars and Langham. ' 8:ror. 


; 'Writ of Ecror was brought in the Exchequer Chamber, upon Challenge * 
A: kadgement given in the Exchequer botwan  Vicars and Lax- beetaken tothe 
ham, and theerror aſſigned was, that the Sheriffe of London have re- - annel{ - made 
turned a Iury, and they being called and'not appearing, the Plaintif 2, " BI 
prayed a Tales; And after the Iury made full by Tales, then the'prayed unto 
Plaintiff challenged the whole pannell by exception to the-Sheriffs, him. 
whereupon the Iary was quaſhed, and'a new Iury impannelied by 
the Coroners ; ' by which the cauſc was tryed, PHO Wo 29 tg 
Now the exception was, That the Plaintiff havingprayed a Taks 
to the Sherifle and obrained it, was. eſcaped to challenge the pannell Etoppell binds 
for exception to the Sheriffe, not where ir is 
-But it was refolved, That there could be noexception , neither to/inforced by ne- 
the Pannell, nor to the Poll, till firſt there were a full Iury, fo that the <3) 
Jury not appearing full, there was a neceſſity to have a Tales,or elſe 
the challenge could not have beene taken : And fo the cauſe would 
have remained pro defeiiu Zuratorum, that the Plaintife had not paid 
Aye, the Defendant would not , and fo the Indgement was affir- 
med, .. . :.;: 
And note that in this caſe- there were none ſworne before the 
challenge, but-only impannelled. But if the principall pannell did 
once appcare full, then the challenge muſt be taken to the pannell be- 
forc any be ſworne,or de it comes too late. ; 
| Note, that where the Plaintiff ſucs his YVer.fac.to the Sheriffe he 1s 
not eſtopped thereby, to challenge the pannell-for kind or otherwiſe 
that was before the Yer.fac, - And: though a Iury may bee challenged 
for a Cauſe happened fince he was {worne, yet the pannell cannot be 
ſo; for no ill aff: tion of the Sherifſe ariſing ſince the Jury ſworn,can 
make the Iury ſuſpe&ed that was impannelled before. 
| It was adjudged that whereas one had a comnion appurtenant to Common ap- 
10 Acres of land for all his beaſts, levant and couchant upon the fam ?, purtenanes ſhall 
and ſold part of it, That the Common fhould be apportioned and c- be apportioned 
very ane ſhould have Common for his beaſts , levant and cauchant Try diviſion of 
upon his part : For, there are things entire in ſeverall degrees, fome 
that cannot be divided by any of the parties, as warranty conditio- 
nall, and fach orhers, which yet by A in Law-aredivided. But the 
caſe of Common is not ſo tri and entire, and the miſchicfe and ge- 
ncrality of the caſe requires an extention for the Common good, 
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$33. - | Hobarts: Reports. 
Starchamber, 297. Counteſle of Shrewsburies Calc. 


<2) ff YN the Srarchamber the Counteſſe of Shrewibury, Dowager of Earle. 


puniſherh retu 4 Gi/bert was fyncd 1co0o]. and committed to the Tower for that, 
{all ro-anſwer 0 being called to the Councell Tabl:,and interrogated whit ſhe knew, 
the Counc I) in gr had heard, or.thought of a ſappoſed child that it was rumored the 
quelu6 ofSuee: 7.1 y eArbella.ſhould have had, ſhee refuſed obſtinatly to make any 
anſwer, for-it was judged that this was a queſtion of State; for there 
is not. one.thing that doth more concerne the peace of a Kingdomo 


than the certainty of a Royall Lyne, inſomuch as juſpitious perſons. 


have raiſed as great. commotions and troubles in States, as the diſ- 


cords of two heires and diſcents. As 1n the caſc-ot Perkin Warbeck,; - 


here at home and:counterfait Sebaſtian of ->Portwgall, .and many 0- 
thers... And” fo this: was.an cxamination proper: for the Councell: 
Table, and of their Juriſdi&ton and Cognifance, and therefore to-de»: 


ny to fatisfic the King and Statc ina point wherein they are fo necre- + 
ly intercfſed, is to deny a part of All:geance, which requires all du-- 


- ties that tend to the good and preſervation of. the State, and:that.no. 


lefle for tie. preſent. than the fature time. This Lady was the more: 
preſſed to anſwer this. matter,becauſe being more familiar and inward-. 
with the Lady e4rbeka, than any other,ſhe muſt needs have fatisfied- 


the rumor, for all men of underſtanding thought it to be untrue. .. 


298” Traskes Caſe. 


Srar-chiniber TN the Star-chamber likewiſe: one John Tyacke, a Miniſter that held: 


puaiſheh'2i- © opinion that the Iewith Sabbath ought to-bee obſerved, and not 


ons & convcri- ours, and that we ought to abſtaine from all manner of Swines fleſh 5 


cles... though Heing examined upon theſe things, hs confeſled that he had divulged 
they b:e upon 
rounds of H2- 


proceedings againſt him and a Papall Clzrgy. 

Now he being called Oretenus , was Sentenced to'Fyne and Im-: 
prifonm2nt, not for holding his grofſe and. ſuperſtitious opinions, 
(for theſe were examinadle in the Eccleiialticall Courts;and nothere) 
but for making o' Conventicles and Factions by that meanes,which 
may tend and lead to f:dition and commotior, and for open ſcandali=: 
zipg the King,thc Biſhops and the Clergy. ; 


| 


PSs 7 


theſz:opinions, and had labouresd to bring as many to his: opinion as: 
Felic & Schiſme Þe cold. And had alſo written a letter to the King, whercin he did: 
x  ſcemeto tax his Majeſty with Hypocriſie, and did exprefly inveigh' 
againſt the Biſhops high Commiſſioners, as bloudy and.cruel in their . 


bs re RI ot OY , ay ys Ws. 
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295 Counteſſe of Exeter, Verſ. Lady Roſſe, Star-chamber. 
| OP 3 | 5. Caſe. 


Pche Star-chamber 'in the great Cauſe betweene the Connteſſe of Whar« xamina- 

LU Exerer, the Lady Roſſe , and one Sarah Swarton her Maid ; had tions bindinthe 

charged the Counteſi: of Exeter, that ſhe had delivered, unto the aid Sar-chamber. 

Lady Ryofſe at Wimbleros at the Earles houfe. in acertaine Chamber, 

there a paper written and ſigned by her ſelfe, (as ſhe faid ) containing” 

a confeſſion of certaine foule faults, and a fibmiflion thereunto x 

which was ſhewed unto the King. * Nis Majeſty commanded Ser-' 

geant Crew, and Sergeant Moore of Counſelt of crther fide, to goto: 

7 1mbleton,and there in the ſamechamber, to examinethe Lady Roſſe, 

and. Swartos , upon all fach things as upon their view of the place, 

they might judge likely to' diſcover 'the truth or ſafety of the ſame 

matter ; which they did accordingly without Oath... Now the' 

fame perſons being afterwards examined in Courr-as Detendants,' 

upon all things that. the-Plaintiffe liſted, they did further examine © 

them upon Interrogatorics , whether that Declaration which they + 4 

had made at FPimbletou before the two Sergeants were true or not, but 

they did not ſhew then that Declaration, now whereupon they an« - 

ſfiycred that they were true,” | | 
Now upon motion in open Court, it was reſolved that theſe exa- 

minations:were not well taken, for no man'is bound” by'an examinae - 

tion in Court, till firſt he have adviſedly re:d, peruſed, and'corrected 

It, as he ſees cauſe, and then finally concluded it. The: efore this being - 

firſt taken without Oath, there was ho'reaſon'to bind:themtto it by a 

new Oath by memory without review,and therefore by crder it was 

ſuppreſſed, Nevertheleſſe becauſe it was like that the faid examinati- 

on might ſerve the better to'diſcover truth; it was ordered that the 

ſame their declaration ſhould be ſhewed them, and they re-examined + 

upon them, Ando they. were, - | "0. 


by 


300, Philip L Stanhop P| ainriffe, the Biſhop of Lincoln, LuareImiped: ' 
Miles Will;ams, and Iames Defendant is - 
 Ruare-Imped.' 


He Plaintiff: declares that the Prior of Shelford, was ſeifed of the yqurpaiion up." 
moity of two parts of the Church of Rippizgaie, and S. oh Den» on a leate how 
ham of the other moity to preſent by turnes. | It, works upon | 
That the Church being full of one Brere,y,”/ The Prior with cof-jM* 759! _ 
ſent; &+.' Did grant the nextavoydance'unto Bryai Higden, * Then purchalor, 4 
he ſhews the diffolution of the Priory, being finder 2--0 1, per aunnm, 
by the Stat.of 23.'H, 8, whereby the Priory is given to'H. 8. and all 
Advouſfons, Rights; Entries and C— belonging to the Prio- - 
Teg, ry. 
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ry. Thefaid moity of the Advouſon and all Advyouſons, and Heredi- 
*  taments unto Sir Michael Stanhope and his wile, and to the heires 


males of his body , inas large and ample” manner and forme as they 
came or ought to come,&c. tothe King by the Stat. _ 
That Brerely the Incumbent dyed, and one Margaret (to whom 


the next Avoydance was come ) preſented Rybert (alingwood the 


ounger, and hedying, now the L.Seanhope , being heire male pre= 
oe J, and the 014 tes diſturbed, | F cv | | 
lames «Adamſon, 3s Parſon imperſoned of the preſentation of #1/- 
Hams aſter ſome proteſtation for plea,ſaith that K,H.8, Nor corc.pre- 
fato Michaeli Stanhop &. Anne uxor, cjus pred' medictatem pred duar, 
hovigs Ecelefie pred” moda & forma prout, &c, whereupon they are 
at iſſue. | / zoe 100166 43607 4 IR 
[The Iury Find that Henry late Prior of the late diffolved Priory 
of the bleſſed ary. of Sheldon , was ſiſed of the Advouſon of twa 
parts of the Church of”. Rippingale, ,to preſent every other turnc in the 
right of the Priory, .vt de #0 grofſe in aye | 
And that one-Sir Henry Gray Knight, was feiſed of the other moi- 
ty.ofthe Advoulon of the fame two parts of theChurch afarcfaid,that 
is tofay, to preſent to the ſame Church aforeſaid, in every Turne be- 
ing voyd, *t de uno groſſo in feodo,&&c, And that the Church became 
voyd, and that the aforcfaid Prior preſented Rob, Ednam to his Turne, 
inthe time of R. 3, who was admitted,e0. os 
And. that the Church became voyd by Reſignation of Reb, Edna, 
by reaſon whereof Henry Grey preſented in his Turne one Tho. Dixon, 
his Clerke, who was admitted i tempore H.7, | 
And by this pred. Prior,6 eAprilz, 21. H, 8. granted unto Brian 
Higden,&c, The firſt. and next Advouſon of the ſaid two parts of the 
Church aforcſaid : By force whereof, the ſaid Brian Hegden was poſl- 
ſed, and the Church became voyd by the death of Thomas 
Dixon. 
And that 25.H.8. James Foliambe, having no right, c. By u- 
fuarpationupon the faid Brian Higden,&c, Prefented Edward Brerely 
his Clerke, who was admitted, 25 H.8. and continued Parſon of the 


 faid Church, untill the time of QA. 


And the faid Eaw, Brerely being Parſon, and Bry,Higzen,8c,being 
poſkſkd of the faid Advouſon for the firſt avoydance thereof, de jure 
& de titulo, and the aforeſaid Prior being ſeiſed, &c.of the ſaid moity 
of Advouſonof the faid two parts: five de [ure ant titulo prout Lex 

oftulat, 

whe the Stat.27.H 8. for the diſſolution of Religiaus houſes, not 
having lands to the value of 2001. per aunwm, gave the faid Religi- 
eus houſs, & lure ingroſs,conditiones, &C. to the Monaſtery , as be- 
longing to the King , and Find that Shelford had nct above 2c0 1, 


per 
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 Andafterwards King H:8.'by his Letters Patentsdated 5; Febru- 
ary amo 71;regnifus, granted the Mannor of Shelford , with the ap- 
purtenance and all reories, titles and hereditaments in Ripping ale 
and other. places to the faid-late Monaſtery belonging in as ample 
manner and forme as they eame, or ought to come'to the King bythe 
ſaid Star,execpting the Advouſons of Marriages and Churches what=- 
ſoever of the premiſſes not appropriate. To-hold fothem the fait 
Michael Stanhop, and Amne his wiſe, and'to the heires of thebody of 
the ſ1id Micha?! Stanhope, And if upon the whole matter, &c. quod 
CONC tne conceſſit oh (non, $0 anne nomromeeſſir. 6 CI IOTTI TOC. 

And I am of opinion that this Verdict is againſt the Plainti®,and 
fo he ought to'be barred, FaVT IT he'd She 

For the morecteare cariage and diftin& underſtanding of my opt- 
nion in this caſe, l wilt make it into 3 parts or points. 

' The firſt , whether the Priorin whoſe time this ufurpation upon | ©, ,_ 
Heigden the grantee was, or his ſucceſſors after him, if the 'Monalfery A FERN 
had ſtood, ſhould have had the Advouſon it lfe, or a Pare Imped. 
upon the next avoydance, or muſt have been driven to his Writ of 
r1ght to recover it, as the caſea es, and 2s it is found in this vere 
di& : . For jthe were driven to his Writ of: right to recover it, -as- 
the caſvappeares, andas it is found inthis-verdid; for if he be dri- 
ven to his-writ of right , then the King could neither take nor give : 
this advouſon. Sth Es i 

.- Andastothis point, I hold the verdi&t uncertaine, and. therefore | 
ifthere were no-other thing to warrant Indgement,it would require 
aven,fac;de Novo. INS, | 
Secondly, admitting that the ſucceflor might have had 'a Quae , 
Imped.* Yet whether the King upon the Statute of- Diſfolutions, - ; 
may have the ſame remedy upon thenext Avoydance. - ©: 6 
Thirdly , admitting the King might have had that remedy by a Doing: 
force of that Statute, . Yet whether the grant of King Henry the 8.in ; 
fach fort and in ſuch words, as it doth give the Advoufon or Aﬀtion 
for it, to Sir Michael  Stanbop or his heires, either by the-Common 
Law or by the help of the Stat. of 27,or 31.4.8, of Monaſterics,'afd | 
I. think he deth not give it. RS - 
As to the firſt great point, I will conſider the Statute of to;2.cap, 
:5:dſtinRly upon-three ſingle or ſeverall points, which fall out dire» 
Aly into this. - | ns RE T2 4 
_ Firſt, what perſons are relievable by it and what not, 
Secondly,in what caſes,and what not, On 
Thir1ly, in what manner and by what meanes. - 
To the firſt, what perſons are relieyable. - 


1-Poirt.. - 


There - 
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There areno perſons relieved butt thoſe that are heires,orin degree 


of hires, that is , in and by Inheritance and difcent of the Advoufon 


wronged ; wherein the words of the Law arc full, for it is not pen» 
ned inthe word of Inheritance : as thus, whoſoever uſurps upon an 
Advouſon of Inheritance ofan Infant, or a man of full age,in the time 
ofa Guardian or Tenant for life, or the like : Nov fwuit ita prejudicia- 
bs, is equivocall, For, the word hereditas, is indifferent , and hath 
relation as well ad infra, as ad ſupra, as well tothe time deſcending, 
as the time aſcending. And therefore an Eſtate of Fee fimple, that I 
have purchaſed, is not improperly called my Inheritance, becauſe 1t 
pay deſcend and be Inherited-from meas well as that which | Inhe- 
rit from another, and deſcends to me as Zirr/cron, hath it, and for this 
reaſonfo.3.. FTETING | | | 
Ando the writ is of the wives parchaſc in her c#5 5 v5t4 quod cla» 
mat eſſe jus & hereditatem [nam ; but the Statute is penned in the 
word &eres or heredes, which is ſingle and not to be ſtrained, but to 
that hee hath heire. And therefore in the preamble it puts two 


, Caſs, | | 
_ . Firſt, heredes infra eratem exiftentes per fraudem C negligentian 


ICuftods, 

. Thefecond,hrredes eriaw, five Majores, frue Minores per negligents- 
am vel fraudems of Tenant, ty Curtelie, Dower, Life, Yeares, or Tayle 
were many time dif-inherited, or at leaſt put to their Writ of Right, 
and.in cafe were altogether ditherited. 

Then follows the Purview, which two branches anſwer the two 


' branches of the Preamble, Sraturum eff quod hujuſm, preſentationes non 


fo bujuſm.rettis heredibus (lapply infra etatem & in cuſtodia exiſten« 
Tibus,) Ant ills (fapply beredibus five majoribus five minoribus , ad 


quos poſt mortem eAliquerum ( ſupply vel terminum annorum, &C, 


buju(m advocationes reverts debemt,sta prejudiciales quotieſgunque aliquts 


Jus non babens tempore baujuſm. cuſtodiarum preſentaverit , (there 1s 


ycur firſt branch carried through. ) 

Then follows theſecond branch carried through,ve! tempore of the 
Tenant in Dower;Courteſie, Life, Yeares,or Taylein proxim.vacatioe 
wer poſtquans heres ad atatem pervenerit, 

There 1s the firſt clauſe anſwered again, vid advocatio pot mertems 
tenentiam in forma pred) ad hered' plene atatts revertitar, habeat ſcil, 1d? 
heres, candem eAitionews & recuperatiouem per breve poſſeſſionarium 
gualem haberet ultimus kujuſm baredis, 

So you have been throughout all places and cafes of the Preamble, 


and in the Purview laid forth together, And the firength of the Pree- 


wiſe 13, habeat eanacm Allionem,&Cc, qualem haberet wltimws anteceſ'r 

bajuſmoas hereds.. 
Theſe are the verbaromedialia veloperativa, the reſt make the caſes, 
thele 


- 


| Hobarts Reports. 
theſe give the remedy, and are bounded-within theſe words [heires] 
whoſe anteceſſots had right tothe; Advouſon, | 


It is neverthcleſſe trus, that. there is another particular Purview . 


made for the Relicf of women -covert.-by the word beredizas,. and not 
heires, thus, Hoc idem obſervetar-in preſent ationibus faltis ad Ecclefias 
de hareditate Vxorutempore, quoſucrunt ſub poteſtate Virorum ſuorum, 
quibus per iſtud Statutum ſubveniatur per remedinm ſupradittum, 
And becauſe the word (berediras) is indifferent, and the former 
Purview is made the Rule and Preſident of this (for there is.no ex- 


preſle forme ſpecially given them) but hoc idem obſervetur, &c, Ee. 
per remedinm ſupradittum , and there is no cauſe to reſpe& the wits 


urchaſer, therefore this clauſe is to be underſtood of wives that arc 
Elres as well as the other, 

And ifit be objected that the Stat. ſpeakes of ſome that were ut- 
terly diſherited by ſuch uſurpations, which cannot be but incaſe of a 
purchaſor, for otherwiſe a Writ of Right will lye. 

I.anſwer,that if a man before this Statute had purchaſed an Advou- 
ſon, and before preſentation had made a Leaſe and a uſurpation had 
been upon the Leaſe, the heire had been without remedy, but now by 
this Statute he may have a Pare Imped,at the next Avoydance after 
the Leaſe, and may lay the laſt preſentation in his fathers Grantor. 
According to the words of the Stat, Aitronem qualem anteceſſor,&Cc. 
For by the Stat. the uſurpations upon the Leaſe are to be paſſed and. 
counted as none to this purpoſe, | 

And though I hold the Stat.to the Letter in this caſe of heire , be- 
cauſe the Statute is ſo conſtant in it, and the received expoſition hath 
beene ſo, yet Iallow divers equities whererhe reaſon is theſame with 
the word, 

And therefore, for cquities I allow, that ſucceſſors are relieved by 
the Statute as well as heires, but with this diſtin&ion, ſucceſſors of 
ſingle Corporations, as Biſhop, Deane, Prior or the like, and fo is 
Brocks his Preſentement 46. and Beſwels caſe,34.H 6. 27. 

But of complete and compounded Corporations, I hold it contra- 
ry, ſor the fame body continues that committed the Saches, which 
1s the reaſon of the diff:rence taken in Croſſe and Howels caſe. 

In caſe of Non- claime upon fines againſt an heire within age, TI 
hold relievabl: as well that that 1s not in ward , as that whichis in 
ward, and though the uſurpation be upon hinſlfe, the Ad vouſon be- 
1ng in bis own hands and not in Leaſs, 

Again, if an Infant heire ſuff:r ufurpation, and then another avoy- 
dance, and then another avoydance fall in his Nonage : I hold that 
tie may have his 2are 1nped. for that cond, though the words bee 
poſtquam heres ad atatem pervenerit, For, that clauſe was put to an« 


ſwer the particular caſe of the hejre in ward , put in the preamble 
Tm -- 8 - where 
Fn... 2 


338, 
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whets the Gutardian had futred whtrpation, In which'caſe the Star, 
faines the ward could haven ritls cfll/his fill age, ' IT hold it- cleare 
that'if v« Gatdiat! ſafer uſurpation-;' atid theri will ſurrender to his 
watd, that the ward ſhill not be relieved at any other Tarne during 
his nohage,bceauſe he ſhall be connmted in by the Gardian-to this pur- 
poſs: 'Burif a Gardian iti foerape of his ward, after x4 yeares of age, 
_ a uſttepation;* he ſhrill ds” within the toliefe at any other turne 
ore2r. CRA GYLI 3H 7 
' And therefore, I dety the 6pinion of Thorpe,16,E.3., Firzh, Dua- 
re Tmped, at Brooke 262. For it was the meaning of this Law , to- 
ſaccour the weaknefſe of an heire within age, when he maketh a fault, . - 
biit:ribt t6itiforee him to fuſer wrong, ore 

Tt is true that in ch caſe he cannot have a Dum ſunt infra atarem, 
for the ificongtuiry of the writ, yet in that caſe he may enter, But in 
the .Onare mped:; there will be he incongtuity, Again, 1 amof opi- 
nion that if an uſurper be had npvn one vizt. fo neare that at the next 
tritye aſter bis birth, hee ſhall be relieved eontrary tothe ifſhe taken, 
11.3.3. Fitzh, Ouare Inped, 153, For ſuppoſe theheirethen 5s eſe, 
being a daughter were relievable in reſpe& of her Nonage , were it 
rtafonable that the ame after" borne (to whom the wrong is don2) 
Mould leefe that reliefe,, Beſides this , the ſpeciall Purview of that 
Stat, fot Prelats to'be relieved againſt uſitepatioti ih the' vacation of 
their Prelacies ts altogether of the fame nature and reaſon. 

Again,a grant of the next Avoydance is within the equity though 
he be not a Leſſee for yeares, 34.8: 27, Arom, is within the Stat, 
a$ a Reverſion. FS 3.» | (FI 

A purchafor may be within the Law , as if one make a Leaſe for 
yeares,and the reverſion deſcends to the heire who grants it away to | 
1.$. and then the Leſſee ſuffers a uſurpation atid the Leaſe ends : 7.F.at 
the next turne ſhall have a Qare /mped. for lie is in /oco heredes, who 
was relievable, if he had kept the reverſion, 7. 

An iflue ih Tayle is within the remedy ofthis Stat.upon an ufurpa- 
tion upon tenant in tayle, yet there is no word for him but for the 
reverſion, 43.E.3.20;43.H.6.29.,46.af.4. 

Now to the ſecond point of the firſt great point, /ci/.in what great 
caſes the teliefelyes, for the heire ot ſuicceflor, 

I hold it firſt ckeare, that if a man have an Advouſon by deſcent, . 
and being of full age, makes a Leaf? of it, upon whom air uſurpation 
is made, and then the Leaſe ends ; the heire at the next Avoydance 
ſhall not have a guare Imped, tor by making a Leaſe by himſclfe, hee is 
party to the negligence and wrong : And the word (herres ) through- 
out the Law imports , that hee (honld bee the heire of the reverſion 
wronged by the Gardian and other tenants, which hee could not 


helpc.. 


And 
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, Hobarts, Reports. 
' - "And the hſtclauſe is more plaine, which gives fuch aQien as the, 
| anceſtors ſhould have before the.demjſe , lo: the demiſe muſt not bee: 
| made by himthatis relteved;;butby lis Anceſtors. Yet 33. H. 6, 2. 
& 34. H,6.29. admit the contrary 3n pleading, but Firzh.Natwre br., 
31.G. agrees with my opinion.:: And yroup: the new'entries, gaure 
{mped.29, Eliz, the Queen made a title to the:.Church of Afbrov, and 
declared of a uſurpation upon the Prjory of-C, which was ſarrendred 
to K. H.8, andnowthe Church vaydedagain, the Defendant pleads 
a good part of the Adyauſon and traverſed the nſurpation,. and ſo I 
ik though I accompt'no authority, - For -the Defendant; having a 
cleare title by the Grant to: avoyd the pretended uſurpation bad ins 
reaſon-to admit it anuſurpation, as he might have done he had de- 
murred, But no-man/witthold that-if a [Biſhop in poſkfion of his 
Advouſon, foff:r an ufurpationhis fiicceſlor ſhall have a gunre Imped. 
at the next avoydance : And therefore 7, E.3. Fitz, guare Imped.21 
A Prior Defendant avoyded a preſentment , becauſe -it was made in 
time of Vacation ; but the other replyed that 1t was imthe:time of his 
Predecefſor, when the Church was Kal, which was bolden (afficieat 
to put.the Prior ſucceſſor , from his; poſſeſiory.adtion or defonce to a 
writof right. And the reaſon is plaine, That whena Prior ora pri- 
vate perſon ſuffers an uſurpation, he himſclfe 1s put to writ of rig 
and then the ſucceſſion or deſcent cannot changeiit toaguare,7; 
for the uſurpation had wrought his full efe&., as ar the Common» 
Law out of the relicte of the Statſo-as the cafe would never fall with- 
1n the remedy of the Stat.after, 

And in the great caſe 35.H.6.62, Danby and Preſcot agree, that if 
one uſurpe upon an Infant , 'that.isan heire, and the Infant come to 
age within.6 Months, and remove not the incumbent by ſuite, he is 
out of the Stat, - : 

Now to the third point of the firſt great point,how the Stat. works ne = 

the remedy, 1t 1s not by making the uſurpation yoyd, and fo leaving OI 
the poſſeſlion with the right ; but by giving a poſſeſſory aftionto 
recover the Advouſon, which at the Common-Law was not recovee 
rable bur by writ of right. And therefore the verba remedzalia &+ ope- 
rattva, habent eandem Atlionem & vecuperationem, per bre.poſſeſſionss, 
&c, non eaudem poſſeſſionem qualem,8c, And it is cleare,that 1f a uſur- 
pation be upon a leſke , though the reverſion be in an heire, yet the 

: lefke himſelfe is without remedy for ever. 

Now the uſurpation cannot givea Fee in the Advouſon during the 


= Terme , but it muſt be the whole Fee , which cannot returne to the 
bh hcire upon the expiration of the terme, without an AA amounting 
_ toancvidtion: And therefore 16.E,3.F,Na.br. and Beſwels Caſe do 
ot all agree : That the Infant .in ſuch caſe cannot grant an Advouſon,be- 


cauſe he hath but a right, and in this point the Statute hath made no 
þ Vu 2 change, 
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change, but hath 1:fe the poſefiion with theulurper, and hath given 
the uſurpera readier aRion, and 6 months more than he had, And 
therefore, I am of opinion that if a man uſarp upon me, and his Clerk 
be inveſted , he hath gained the- Advouſon , though the Clerke dye 
within 6 months, bur ifhe dye fo, I may have a guare /mped.. or pre» 
ſent the next tarn, becauſe the plenarty doth not bar my.action, till the 
6 months incurred by reaſon of the Stat; tg. 

But if a man ufarp upon the King: , [-the Kings preſentation is not 
taken away by induQion,the King may have a quare Imped.as long as 
the ufarper or incumbent lives, .buthe cannot remove him without 
ſuite , but at the next avoydance the King may preſent again : For, 
though he may be diſpoſkikd of his preſent preſentation, beecannot 
beſo of his Advouton,, and therefore he may ſtill grant it, notwith- 
ſtanding the uſarpation, as was-judged in a writ of crrour, upon a 
judgement given to the'contrary,between the King and Campion,for 
the Vicaridge of Newton Valence. 

But a Cullation being right or wrong, gives no Patrunage, as is 
Greens Caſe, and Boſwell, N,1.29.50: 

Now though the Stat. doth not give the poſſkſſory Ation,. yet I 
hold clearcly,that by the intent of the Stat.and by conſequent itgives - 
liberty to-preſent allo upon an avoydance : For.the tenor of the quare 
Imped. which is given quod permitt at ipſum preſentare,ſo the meaning 

ofthis Law was to give poſkſfary aRion or preſentment innature: of. 
aReentry, like the two Statutes of 3 2,.8.giving the wife an Entry 
upon the husbands diſcontinuance, and the Defendants iſſue or entry, | 
the diſſeifors heire, ! 

Now as the rightfill Patron may-prefent , ſo: I hold clearely that 
the ordinary mull in this caſe, as inall others bearc himfelfe, that is to 
do nothing but as ordinary. | 

Ifthe Church be litigious between the ufarper-and the other to a- 
voyd his Iure patroxatus, but it-he will chuſe the Clerk of cither at his - 
perill, hee mult at his perill receive himthat hath right by this Sta- 
tute. 

And it is no-defence to fay, that the uſurper preſented laft, for this 
is no proofeor colour, that he hath right now : And the ordinary, 
that is to bee indiff:rent, and for whok ſafety the Law hath provided 
thejare patronatus,muſt not prejudge right, but at his perill. 

Out of this diſcourſe the concluſion is, That if the uſurpation upon 
Higden, the grantee were in the time of the fame Abbot,that made the 
Grant 3 that then aswell the Abbot as his Succeſſor muſt have beene 
put to their writ of right, notwithſtanding this Stat, and by conſe- 
quence the Stat.of Monaſteries cavld not have brought a right tothe 
King nor from the King, to Stanhope, 

And in this point is found nacertainty by the Iury , for the c—_ 
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| Hobarts Reports: 
of Heyaon was 2+, H.8, and the uſurpation 25.H.8.and from the be-: 
ginning to theending, there is but one Prior named Herry, and ever 
after-{t is followed throughout the whole caſe, prea? Prior iden Pri- 
or,ſo that the preſumption is rather againſt the Plaintiff=. | 
It is true, that if a man plead a Grant of a next avoydance from a 
Prior,he mult averre his life, or cl{c-he muſt be taken dead , .not out 
of any appearing in the Plea, but ontof a ruke in Law , that every 
mans Plea ſhall be taken moſt ſtrongly againſt himflfe, becauſceve- 
ry man 1s.ſuppoſed to be partiall to himſelfs, and to make the beſt of 
his. owne caſe. . But in a Verdid& it is noto, for that 1s ani ought to- 
te indifferent to both parties. 
| But now to the ſecond great point , take the caſe at the beſt, that 2.grear Point, 
that the uſarpation upon Higden had been in the time of a Prior ſuc< 
ceffor , fo that hee might have a quare /mped. at the next ayoydance, 
whether the K. ſhall have this quare /mped, by the Stat. which gives 
Advocationes, jura, ingreſſus, conditiones, 8&4 
Ifa difſeifſeedye without heire,or be attainted of felony,the Lords Adions, Rights 
of whom the land is holden ſhall have his right of Entry by Eſcheat, 32d Entries , 
and ſo ſhall the King ina caſe-of Treafon at the Common-Law ; not va —_— 
fo, if the difſeiſor bad dyed ſeikd , as isagreed in the caſe of the Mar- Scat.ofdifſeurt. 
queſſe of YncheFer, (0.1ib.3.fol.2, becauſe attainders by Parliament onof Monaſte= 
are but limitations of attainders at the Common-Law and ſhall be of ries or forTrea- 
no other force,cxcept the words be ſo expreſle as can admit nodoubt; _ > to the - 
as where it gives uſes and conditions. But. the word (rights ) is fa- 7 I: 
tisfied in the rights of Entry, ſo the word forfeiture gives but the tit- 
ke and mvefts-no poſſeſſion, 
The King could have no action againſt the heireofa difſeifor: firſt, 
becauſe he had-a lawfull tenement by title : ſecondly,becauſe he could 
not recover but by ation, which could not be forfeited ro the Lord; - 
and therefore though he might enter upon the diſſeiſor, yet he could 
not have an aſſize uponthe difſeiſin done to his tenant, becauſe hee 
could not fay, that he difſeiſed him ## /zbero tenemento, - 
Now the ſcrupule of our caſe confiſteth in this, that it participates 
_ theſe caſes ,, and which ſhall be predcminant, is the Que» 
10n, | 
For at the Common-Law there had been no queſtion of remedy,but 
a writ of right, which the K.could not have had by the Stat.of Mona- - 
ſteries,and the Stat, of Weffm, hath changed the ation into a quare 
1m ped, but hath not otherwiſe changed the nature or force of ufurpa- 
tions. And therefore I am of opinion irreleviable by a quare Imped, 
upon this Statute dye without heire , the Lord: by Efcheat , ſhall 
not preſent, nor have: a quare Impedit,” . The like I hold upon 
the ſecond Statute, 32,H.8. where the wife hath'entry upon the dif- 


continuance of her husband, or. the aiſſeifed upon the heire of = 
Ih»: * 
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deficifor, For, though entry be given-in theſe caſes , yet they are in 
the title as they were before. | And the Common-Law will not ex- 
tend itfelte to irregular entries, that are given by ſpeciall Stat, *difit- 
ring from the reaſons of the Common- Law. 

Now I hold neverthelefic that the Stat.of Monaſteries ſhall give 
his preſentation to the King , by the name of Zura & Ingreſſus , the 
Kings preſcatation being for this caſe a kind of entry or clatme, and 


-ſo may have a DOuare Imped, For the writ is proper cnough for 


him, quod permittat ipſum preſentare for the preſent diſturbance done 


to himſelf. Not like the caſe of an Aſſize of wrong done before,and the 
fame T hold upon the fame two Stat, - | 


Then ifa woman have cauſe of entry upon the diſcontinuance of her 
husband or a deſicifed upon the heire of the deficifor & then be attain- 


ted of Treaſon, that the K.upon the Stat. 3..8.ot Treaſon may upon 


Office iſe thoſe lands by force of the words of that Law that gives 
the K.fall right of entry. Of whichfart this is, and which hath been 
the miſchiefe that the Marqueſſe of Fincheſters caſe ſpake of privily of 
Attion, and endlefſe vexation upon obſcure titles. Though it be true, 
that if a wife will take an Action, it muſt be a (in vira arttheleaſt, 
and the deſſeifce an Entre ſur di(ſesin, which the King cannot have, 


2:grenPoinr.} Now to the third and laſt great point, I am of opinion,thatthough 


this right of Advouſon and the preſentation to it, and Action of 
:Duare Imped, for it to be given to the King ; yet it is not well con- 
veycd from the King to S:axhop, The reaſon is, that the Viurper bath 
gamed the Adyouſon in poſſeſlion, and hath left in the Prior, and fo 
in the King nothing but a right, though hee bee within the reliefe of 
the Stat, of Weſtminer, which right cannot be conveyed away by a 
Sabjed, and therefore muſt paſſeby Prerogative, whercof the rule is, 
That nothing of Prerogativecan paſk with exprefſe and determinate 
words ; As is reſolved in the caſe of Mynes. Flo. And therefore it 
will not paſſe by the word Adyouſon, for it is no Advouſon de fatto, 
nor by the word (hereditament ) being a word doubrfulland ambigu- 
ous, which fhall neyer be taken againſt the King, in a ſtrange ſenſe, 
nor by the generall word of rights, without a ſpeciall mention and 
recitall of the particular right, which is meant tobe granted, as was 
reſolved in Bromers Caſe, 8.Et;z. cited in Donghties Cake, ( 0.1i6.3.fo!. 
11, and there affirmed for Law by the whole Court. In which cafe 
of Doxghties, it is alſo judged, that the Statute of Treaſons , which 
puts the King in actuall poſſeiſion, doth remove the poſſeſiion of the 
deſkciſor, bur leaves the right in the King till leiſure. 
; Now this Grant of the King bath noſpeciall Grant of this right, 
not ſo much as the word (7#ra) in the nature of naked rights ; For 
it isbut3n two places. The one is faner. de Shelford cum ſur juri- 
bx ,whichis of another nature,The other is of Zara, Jariſasones,poſe 
ſeſſiones, 
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Hobarts Reports? | 
ſefſiones,&e, which are alſo of another kind, Now this Stat. of Moe 
naſterics gives to the King amongft ether things; Rights, Entries, 
and Conditions; and then enacts that the Kings Patentees ſhall bave 
atiy manner of Lands, Entries, and Conditions, contaitied- and fpes 
cified in theit Letters Patents, according to their tenor, and purport 
4nd ations for any thing therein contained; And that the Kiny ſhall 
have the faine it aQuil and reall pofſeifion,fo that he may grant them 
| WU Office , aid it hath afaving of the poſſeſſions and rights of 
rangers, 
for. it is plaine according to the Rule of Doughries Caſt, upon the 
Stat. of Treaſon, which is of the fanie words and effx&, amd whereſthe 
Parſon or Abbot, attainted of Treafon was out of poſſfHion, and had 
but an. Entrie, that there'the King was not to have actual poſſeſſion of 
the Land it felfe, and then'ir had beene 1n vaine to have given him 
Rights and Entries, and more vaine to fave the poſſeflion of Stran- 
ets. 


Now if the King have nothing but a naked right, without puſſeſ- 


fion of the Advoulon, it is plaine that the Grant extends not-to 1t, as 
hath been ſaid, neither cap it be faid to be contained, much leffefpect- 
fied 1n the Letters Patents ; which words require ſuch a ſpecification, 
as the ſame requires the Kings Grarit ,. and therefore if the King 
ſhould have granted Abbey-lands , with all Mynes found or to bee 
found within theſame , this would not by the helpe of the Statute 
paſſe Mynes Royall; For the tenor and purpoſe of the Patent would 
not import it , ho though the Abbot had had them, and the Grant 
= becne of all Mynes, in as ample manner as the Abbct had 
tnem. 

Laſtly, the iflue is joyned that the King granted the Advouſon, 
which is not true, For though it be true, that it the King had gran- 
ted the right of Entry and Action, that the grantee niight have had 
it, yet ſtill the grant muſt be pleaded, as itis in Law a grant ofthe 
right and not of the thing it ſelfe., = | 

My three brethren had argued all before, and had concluded for 
the Plaintiff, but they held (though not alike ) that reverſions, as well 
of full age as within age, and as well of their own leaſe as of the leaſe 
of their Anceſtors or Predeceſſors, whoſe heires they were within 
the remedy of the Law,and that the Law preſcribed the poſſeſſion for 
the reverſion,though not for the Leſſee, and ſo made a kind of baſe fee 
by wrong during the leaſe inthe uſurper, which was Huttons opini» 
on, Things heard and not warranted in my Indgement, 

And ſo Iudgement was given for the Plaintiff, 


»*” . 
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| 344 : 'Hobarts Reports. 


Falſe 1mprif- | 301. Peter Verl. Stafford. 


(- orge Peter Attorney, brought an Action of falſe Impriſonment 
Fagainſt Sir Zoh» Srafford and others,for Impriſoniog bim at-Bri- 


- Cuſtome. —fow, The D-feudants plead that time out of mind, there hath been a 
| cy of. Re” Court.of Record holden at Briſtow every Monday before the Mayor, 
S508 &c, according to the cuſtome and liberties of the ſaid City, and that 


according to the ſaid Cuſtome, Sir Zobn Stafford levied Plaintif there 
againſt the Plaintiffs, whereupon the other Defendants, being Ser- 
geants,were commanded to arreſt him, which they &id. The Plain- 
tife tooke iſſue that Sir John Stafford did levy no ſuch plaint proxt,and 
it was found for the Plaintiffe, And it was ſaid in Arreſt of Iudge- 
ment, that 1t ought to have been tryed by the Record. But the. Court 
reſolved that it was well trycd , for the matter of Record was mixt 
with matter of fa, that is, whether the Court were kept , and the 
Plaintiffs levied, according tothe cuſtome and the liberties of the Ci- 
ty, which is a matter offa& tryable per paws : Alſo the levying ofa 
plaint is like the fuing out of an Originall, which is not-ot Record 
till it be returned in Court, | 
And fo the Plaintifte had Iudgement in this caſe, 


Debt, | 
302. EſingtonVerl. Bourcher. 


D:bt againſtdi- Ex ington againſt Bogrcher Knight, Turner and others, brought an 
vers Defeadats | , Accuſation of Debt of 15001. upon a {mnl computaverynt, and an 
= alone Wa- ,,-re of 1800 1, whercofall the reſt paid. - FBourcher was out-lawed, 
ns i Turner and the reſt appeared by one ſuperſedeas ; Tarner alone tende- 
red his Law, that he with the reſt did not owe, &c, And the others 
not out-Lawed did plcad to the contrary, And it was obj-Qed a- 
gainſt Txrzer, that he was net to bee admitted to his Law alone be- 
cauſe they were all charged as one defendant, being for a joynt debt, 
and-ſo they muſt anſwer together, But it was anſwered , that this 
was unreaſonable, for ſo by joyning with me as joint defendants, I 
muſt be ſubje& to his Plea, though he would conf.fit the Action. 
Now though the Defendants ſhall not fever in Dclatories, yet in 
Bars they may, 
And after divers motions, there were Preſidents produced, one 1n 
Tr.12, Iac,rot. 2226. where one of the Defendants alone waged his 
Law,that he and the reſt did not owe,and the reſt wihil dicunt,f par- 
catur judicium, till the Law- made or failed, | 
And after, the Law being made, ludgement againſt the Plaintiff. 
And ſo in this caſe Terncy was receiyed to his Law,and the Plaintife 
Non-ſuite, 


303® 


| but then it divides it one third part to the King , another to the In- Informatizmuſt 


| 


| It was excepted that he had not alleged it to bee in Commns Hoſpitio, 
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1303. Pie Verſ. We#ty.. Vo © Tnformation: 
7 did informe 2gainft Weſt Thne-holder, for uttering of | 
& 30 dayes forbidden, Vnde petit adviſamentum Cur, &-- quod forif= 
faciat 51.for every offence,wnde rpſe petit medietatem upon not guilty,it 


was found againſt the Defendant., and now it was faid in,arreſt of 
Indgement, that there was a Statute ſc5/. that gives 5 Lfor an off nce, 


7 


former, and the third to the poore : £t Curia adviſare, But I am of conchude with 
Opinion that the Information is inſufficient, for an Information hath the demand of 
not only ſomewhat in it ofan Indiment tolay down the offence, *he Informer; 
but hath alfo the nature of an Action, for the Party-ro demand his 

due as inanother Action, which is his Office to demand certaine,and 

not the Courts to afſigne ; therefore if he make no demand , or de- 

mand that appcarcs not to be due, his Information is inſufficient, 


304. Bickford Verl. Bickfard. _ - 


Bits an Adminiſtrator brought an a&ion of Debt againſt Bick- 
ord, and after ifſuc found for the Plaintifk, it was ſpoke by (hib- 
borne in arreſt, that the ation was brought the- 2 of e4prill 16. Zac, 
and the Adminiſtration was laid in the Declaration granted the 11. 
of May after, So the Indgement was ſtayed, 


305. Maſon Verl, Grafton. | 


Aſox brought an A&ion of the caſe againſt Grafton, for goods Adion againſt 


L inbeſelled out of his Inne, and found for the Plaintiff. In arreſt an Holler nor 
laying Commu+- 


ext 1 ze Hoſpitiu 
were if both in the writ and declaration ; Yet becauſe the Declara- ofpitiuw 


tion laid that he was Hoſpes in hoſpitio, of the Defandant the Plain- 
tiffe had Indgement , For it ſhall be intended that 1t 1s Dom no 
Hoſpitiurs, if it be not common. 


306 Haris Verl. Ap Tohn. | Treſpaſſe,. 


T Reſpas by Harr#ss againſt eAp-Tohn, after Verdi& it was found Amendment de 
that the Yer. fac, and Habeas corpus, was de placito debiri, And 714919 cb. for 
the Court amended it, ks 


RN x 307, 


307. Hackford Verſ, Parker. 
be per Hackord Per, Parker, fur Ofligarion: The Delendant: 


Obligation. | 


Ebt 
2 Delivered as 2 asa —_ condition,cc, Et 5fſwe nient ſon fait, and demurred 
7 Scroale: Iudgement againſt the Defendants, without Arguments. - 


308 A nonymus. 


P fon wow the Statute of Hwy & Cry per Conſtable, veri howi- 
| ves inhabitantes in dimidio- Hundredi de Waltham eApres Verdi 
| Fit acccept, and Preſident there ſhewed ofa like Action, Yeri inhabi- 
| fi : rauies in Hundreds de W. communiter vocat, halfe hundred of W, And. 
po yet the Court gave Tudgement in this caſe for the Plaintifſe, For the 
f Court may well intend it indeed to be a whole hundred, and fo but 
4 cald halfe, and it was indeed an Hundred Court by it felfe, and other= 
wiſe it ſhould have been fo pleaded or given in cvidence. 


- | _ 309. Norton Executor of James Hobart againſt one- 
; | Molineux and Ford. 


Orton Executor of 7ames Hobert, brought a writ of Covenant - 


thathe delivered the writings to the Plaintihimſell,. 


Adminiſtrator 'gainſt CMolinenux and Ford, Adminiſtrator of-the:goods of - 


during the wi- Thomas Carrell, during the minority of Mary Molinenx, Exccutrix - 
of the ſaid Thimas Carrell, late Executor of 7 homas {arrell;for pay- - 


nority ofthe E- 
xecutar of an. E- 


how he Ment of an Annuity, Ifſue zo eff faltum, found for the Plaintiffe; It - 
ſhall be named. was pleaded in arreſt by Towes, 18 the Defendant ſhould have been 


named adminiſtrator of the goods of Edward, not adminiſired-by 
Thomas, But the Court being informed by the Prothonotaries, that 


this was the antient forme ; Indgement was ſaid for the Plaintifk, if . 


the children had been Defendants, rhey ſhould have been named but 
executors of theexecutor, fo; the reſt follows but the committing of 
adminiſtration is of goods, but the pre:idents rule in the Tilling. . 


Deb, 310, Leeſe Verſ. Arrowſm:th.. 


”.. 


Amendment .of T' Ee/e brought an aQtion-uf debt againſt Arrowſmith, for 300 |. and. 
the'imparlance A_ythe imparlance roll, cc. the Count was upon. the fale of divers - 


Th by the writ parcels.to ſeverall ſoines, all making up 294 1. But after the count up- 
Ughazllk: onthe Plaint, rol wasri ght,and upon mhil deber, it was found for the 
Plaint. although the imparlance roll could not be amended by the af- 


ter roll, yet becauſe Bayle ti:e Plaintifs Attorney affirmed that his In- - 


ſtruKions to the Clerke were right,it was ainended by the Court. 
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| Hobarts Reports. nll” 74 
311. Smith Verſ. Dannel.. | 


C 2th and other Church-wardens in Rydgewel in Eſſex,preſented counncargs 
-Fto the Arch-Deacon, that one tat: a mehedsl a yas of flical wedlerh 
-diſcord between Neighbours, whereupon the Arch-Deacon enjoy- nowwith ;ayling 
ned him purgation ; andthe Court awarded him prohibition, for t | 
Cauſe belongs to the Lecte and not to 


them, except it were in the 
© Church and the like. | | 


312. Wats aoanſt Conisby. | CourtEccleſicſt. 


Pee Wats wiſe. of Edward Wars -libclled in the Spirituall 

Court againſt /ave Commby, for a Legacy of 1051. The Defendae | 
pleads the releas of Wars thehusband after marriage, and there were Court Eccleſie. 
no witneſſes to the relcaſe but both dead,and therefore not allowed, _—_ refuſerh 
whercupon Pcohibition was granted concerning this averrement, ;, L201 1 agg 
that the witneſſes were dead, and that they offered to proveby wit- * 

neſſes that it was the hand of witneſſes dead , and that Yats the huſ- 

band confefied that he ſubſcribed to the releaſe, 


| 313. Luch's Calc. Orphans. 
| hr Lach was brought to the bar by baheas corpus cum cauſa dire- a 
Red to the Major, Aldermanand Sherifs of London, who verified 0 00.5 
the cauſe as followeth. That there hath been a Court of Orphans time pond in en 
out of mind inn Loxdor, and that the cuſtome hath becne , that if any ot orphans, as 
Freeman or Freewoman dyed, leaving Orphans within age unmar- vel a>i theftc- 
ried, that they have had the cuſtody of their bodies and goods, and fiafticall 
that the Executors 8& Adminiſ:irators have uſed and ought to exhibit 
true inventories before them , and if any debt appeares to become 
bound to the Chamberlaine, to the uſe of the Orphans in a reaſonable 
ſome to make a true accompt upon Oath of them after they be recei- 
ved, and if they refuſe, to commit them till they be bound, and then 
ſhewed that one [ane Cattler widdow , being a Freewoman Fiſh- 
monger, dyed leaving divers Orphans,and that this man was Admi, 
and had exhibited an Inventory of 10001, debt unreceived, and was 
required to give bond of 20001. at /up, who refuſed per quod, &c.And 
it was alleged for the priſoner, that he was alrcady bound in the pre- 
rogative Court to make accompt and ſo hee ſhould be twice bound, _____ 
Alfo he was informed that there was no ſuch cuſtome for widdows He 
of Freemen, But the truth antwered that they could not examine g;.,y, ythey in- 
the truth of the Cuſtome, but the validity of it , and they held it ryJe inco 
reaſonable enough , if it were true. And if the Eccleſialticall m— Courr of 0:pbiis 
Rx 2 wou 
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bition, 


| poem”. ENG 1 ST ng el Ver Ad fo Þ55 3:50 
#4 = Scot and Wall , The Plaintiff hada prohibition containing, . 
| A. that. where he had 2o Acres of Wheat, and had ſet out the 10 part 
+ ; Probibirion ofit, that the Defendant pretending that there” was a cuſtome of Ty= 
'S CT he ar thing that the Owner ſhould have 54 ſheaves and the Parſon 5, and 
{ / on. demands {o ſucd for that , where there was no ſuch cuſtome : For the Court 
 Þ rithe. according ſaid, that the Modus Decimands mult be ſued forth in the Eccleſiaſti- 
| to acuſtome. call Court, as well as the very Tythe , and if it be allowed betweene 
f | tho particsthey ſhall proceed there ; but if the-cuſtome.bedenyed it 
Z) | muſt be trycd at the:Common-Law, and if it bee found for-.cuſtome, 
then a conſultation muſt. go, otherwiſe the prohibition ſtandeth. . 


3 4 315 Auſtin Verſ: Kirby. 
| "1 A Uſtin againſt Kirby , Falſe Indgement upon aTudgement in the - 
County Court in treſpaſſe; if the Iury fay:that the Defendant e/# 


-- + 14 ' culp, leaving out ſ#per ſacramentum ſunm, and reverſed, 
Debt... 316. Spray Ver, Sherrot. 


New Wrir' a- QC Pray againſt Sheyyor, Debt againſt an heire who pleaded vi/## per - 
gainft the heire « Jas/cent jrxt,&c, The Plaintiffe pleaded ,: That. heretofore hee ſyed 

__ executers, 25 another writ of debt againſt the ſame heire , upon the fame bond. in - 
wi [arcy an 5, this Court, and the Defendant-was-out-lawed , which Outlary for 
 reverſoll of - wing the inſafficiency of: the Proclamation was reverſed , and hee freſhly 
layry. brought this writ, and avers that the Defendant had aſſets the-day 
| of the firſt writ purchaſed ; whereupon the Defendant demurred. 

The like hath been pleaded againſt the Executor, but no judgement 


hath been given in this Court in theſe caſes. 


Anuuity: 317. Smith Veil. Boucher. 


Annuity out of nn brought a writ of annuity againſt Boxcher and others , the 
_ = JAnnuity was 40 Lper annum, /olvend,.extra clara lucra, ac les Allom 
w woe Works.” The Defendant pleaded that there were no cleare gaines, 
"** and u70n the Demurrer the Plaintiff: had Indgement without Ar- 

| gument, ' For the Grant chargeth the perſon, and the reſt 1s 1dlc; . 
Margaret Parkins Caſe. 


318. 
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318. Paper Velſ. Shoomen, | "Plc 
| fn Farmer & Shereman in prohibition the cafs fellfone;'that 616 

Abbot having a Priviledge'to bee diſcharged of Tythes quamain 
manibxs proprics, inthe time of £4. madeagiit-intaile, and 21, H, 8, Diſmes deman- 
the Abbey was diflolved,.. The queſtion, Whether the Donee or the a; of Abbey- 
iſe ſhontd'b8Yiſcharged.. It ſeemeth.cleare he ſhallnorbetdifchat- ple Ea 
ged,for the Stat.diſchargeth-none,lut a>th6 Abbonw'® difchargell Jo 20th 12.08 
rimes' paſt of the diffolution,: ſoithey muſt #laume theeſtaterandighks © TN 
charge under-the Abbot, ſince the'Stat, ſa by thecommon Recovery, 
the reverſion had been barred before or after the Stat.but if the: Land 
had returned to the Abbot or King , þefore or after the Stat. the caſe 


had been otherwik... 
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319. Napper Verſ: Steward; 


\ TT Apperand Stewarda Parſon, had a Prohibition againſt the Part-,, EE 
ſhioners, thatlibelled, in the Spirituall.Count: tomakeproofe by 0-2 _ 
witneſks there of divers manner of Ty thing, in perpetuam rei memori= ting a _ h 
an; A ſtrange attempts - of Tiching in 
; He perpetuam: ret. 
MEeMorian. 


E | _ of | | 5. Caſe, 
| A Charter was brought by Barret, and- counted upon a Feoffe- No amendment 


320. Barrets Caſe. 


x _ 


of a feoffement 


ment made by Deds & conceſſi ad Denham in Norff. whereas the (oe 
Land was laid. to bee in another Towne, upon demurrer, this groll jajeq. 
fault appeared and-was denied to be amended, It was pleaded with- | 


'oat a Sergeants hand. .. 


321. Bird Verl. Snell. | Sj Hoe, be 


1rd brought againſt Snell a Writ containing both an Ejeftpye fir- Ejefone firmen 
L)--c, anda treſpaſſe of Aſſault and Battery , and upon not guilty, 334 claſſe o 
pleaded Verdi& was given for the Plaintiffe, both for the Eje&ment ,. cir 
and Battery and entrire datnmages, And the Court adviſed of the 
Tudgement, becauſe it was without Preſident, but the dammages for 
the Battery could not be rcleaſed , becauſe they were entire without 
Eje&meat. Note 1t ſeemeth holpen by verdict. - 
< w_ Obligations 
322. Thorp Verl. Taylor. ;_ "—_ 
Thr brought an Action of Debt againſt Talour, and counted —_— 
- upon an Obligation made #/timo dic eAnuguſt:, anno 4.Rs,upon gythe deed. 
X®-4 Oper | 


Battery both in 


| 
; 


| | y PUR 1 Os 
$50 Hobarts- Reports. jet 
Oger of the bond. 19. die eAug. anno.4, the Defendant pleaded- no e# 
faitnm. The Tury found it his deed,and the Plaintiff had judgement; - 
For the Cqunt was not.of the date, but of the making , and the Inry 


Caſe, Wt -32 3 Brailſhawe Verſ. Walker. 


Adton for TY Radhaw brought an Aion upon the caſe againſt Falker for theſe 

words, Filching Bas 3 Thonarta flcbing Glow and FE filch from wiliam 

Fellow. Parſonx001, after Verdi 'for the Phaintifſe' Cur, adviſare, for the 
words are of uncertaine ſenſe, and ſo Indgement was pronounced we 
Yoce,17 Tac, nibil capiat. 

Ejeflione,che- | 324. Marſh Verſ.Sparrey. 


MZ brought ancje&tment againſt Sparrey , of the demiſe of 

Sir George Wrotteſly, and the Plainrifte had Verdi& and Iudge- 

peviſe for Þi- MENT. Now it was moved by Hitcham that the writ] was Devijit, 

Gr _ it ought to have beenc Dimifit, and it was amended per 
HY1IAM, : [15743 + 241571 


Luare Imped. 325. Cuppledick, Verl. Sir Philip Terwhio. 


54mm. brought a 9ware Imped. againſt S. Philip Terwhit & 4- 
$05 qu, permittant ipſum preſentare ad Eccleſiam de Vlcibis,& the 
Defendant pleaded quod nnlla tals habetur Eccleha vocat. Vicibii un 


Verdi. Com.pred', whereupon iflue and after verdi& pro Def. it was moved 
by Harrs for the Plaint, that the ver. fac, was miſtaken: For it was de 

-vicineto de Plcibs, where it ſhould have been ae corpore Com. as where 

the iflue is upon no ſuch Town : But the Court gave Iudgement qd. 

- fs Caſſetur breve , for though it be denicd that there is any ſuch Church; 


yet the Town 1s not denied, and the Count of Eccleſia de Vicebi is an 
allegation that there is a Town called Y1cibs, whereof whether there 
be a Church the vs/»e ariſeth properly from the Town, and though 
obſerve the iſſue did not meet in words: For the writ is Ecc/efra de Y!- 
«bs, and the Plea Eccleſia vocat. Vicihs, yet the effe is the fame, And 
note that though another of the Defendants, Sci, Clerke , had.plea- 
ded likewiſe to the writ, no ſuch Biſhop of Lircolne as was named, 
whereupon there was another demurrer, yet the whole writ was a- 
bated againſt them all, upon the verdi,and no opinion gtven upon 
the other demurrer, 


326, 
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326. Fie Vetl. Deane.” *' ; FEk; TR 05 F- ” Toformation: 


| {oye againſt Deaxe for turning one houſe int many dwel- Star-35-Eli, n- 
lings, upon the Stat. 35. Ez, the Defendant INT: HO oven 
and verdi& for the Plaintiffs, And Sergeant Harrs in arrelt faid, A. 
that this Stat.was expired ; For-it was enacted to endure for 7 years 
- andafterwards to thecnd of the Scfſionof Parliament theri next '<n» 
ſaing, ſo 1tdetermincd at theend of the Parliament 4?.Ei;zi Alfethe 
penalty of that A is given one halle to the Church: wardens ofthe 
Pariſh, where the offence is for the rclicfe of the poore, to be _levyed - 
by diſtreſſe, and the other halſe co the Informer, & (wr. adviſare, 
327: Briers Verſ:Goddard.” 

Neer Briers &+ Goddard am; durante minore «tate of the daughter 

exccutrix, made civers obligations unto the creditors of the Inte» 4dn.duringthe 
ſtate and after tooke husband. And the Court was of opinion that fo mud ity of an 
much'of the goods of the Inteſtate as amounted unto the valucafthe yn ans 2 
debts, and undertaken by the wife, the husband:might tetaine as hs cjeth; ; 
OWNe, | 
2xerehow the caſe ſhall be if the wife dye, for then the husband 
is no longer chargeable by her bond, Alſo the Court was of opinion 
that this kind of adminiſtration during the minority.cf an executrix 
was not within the Stat.of 21.4.8; tobe granted of neceſlityto the 
Waiddow or Teſtator, becauſe there is an Executor all the while, 0- 
therwiſe: perhaps it were if the Exccutor: were made from timeto: 
time, 

328. Hide Verl. Ellis, Probibition. 


Rohibition for the Plaintiff againſt £1, Farmour of the Reo» p, 1,4..70n 6 
ry of Swinfeild in (om. Berk. and preſcribed that the Tenants and the 2. hay ba- 

Occupiers of the Meadow, had uſed to cut the graſK and to ſtrew it ving paid Tythe - 

abroad called Tedding , and then to put it into winreves, and then fvithe fit, 

to put it into grafſe- cocks in equall parts without fraud, andthen to 

ſet out every tenth cock great and ſmall to the Parſorr in: full fatisfa- 

Aion, as well of the firſt as of tte laſt , making upon traverſe of the 

cuſtome; it:was found for the Plaintiffs, And exception was taken - 

that the cuſtome was voyd, becauſe it conveyed no more, than every 

owner ought to do, and ſono recompence for the ſecond moity: But 

the Court gave Iudgement-for the Plaintiff:, For the Tiche natural- 

ly isbut the increaſe or the revenew of any ground, not of any labor 

or induſtry, where it may be divided ; as 11 graffe it may, though ' 

not in} Corne : And-in divers places they fc]l not the tenth Acre - : 

wood 
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352 _ Hobarts' Reports,' 
wood ſtanding, and fo of grafſe.; And fohere the Tury having found 
..-.xthis forme of Tything.to, bee the cuſtome here, it is well, And 
the like Tudgetnent was- given upon the like cuſtome in the Kings 
-: 1.1 Bench,P2 Jac .ror."192or:2923,between Halt and Shmmonds, 


329. Philips Verſ. Wood. 


Yerdi& no ori- Pit brought a treſpaſſe of aſſault and Battery againſt #00dz. and 

pot ſ no" 2. ood who'pleaded not guilty, and-it was found for the Plaintiffe, 

TY And after verdi& it was moved in Arreſt of Indgement , that the 
writ was againſt theſe two Defendants and another, and therefore 
the Count ought to be in the fimul, which it was not, Et (ria ad- 
viſare. But Tr.17.Tudgement was given, but it was taken as no ort- 
ginall, and fo ayded by. the Stat, 


Battery: 


Deht- 330. FetherFone Haugh Vet. Topſall. | 


No amendment JJEtherFftove Hangh: againſt Topſall, aRtion'of Debtagainſt the exe- 
of. the  impar- A: cutor, The writ was purchaſed in the County Court of the City 
lance Roll, by of Yorke, and the declaration upon the imparlance, Roll was centred, 
oy original 2. 13-14c rot.3404., And in the margent Civit. Eborum, but the De» 
of claration was that the Teſtator apud Villam Novi Caftri ſuper Tinam 
conc. {e teneri, 8c. whereupon the Defendant imparled #/que Hillare 
and the Plaintif& counted again, right conc. teneri apud (ivitatem E- 
boram, and upon iflue plexe. admminiſtrawit, Verdict for the Plaintifſe, 
and Indgement,and after the Record removed by Error in the Kings 
Bench; . It was moved in the:Common Pleas , that the imparlance 
Roll might be amended and made agrecable to the Originall , but it 

was denyed by the Court. er 


331: Carter Verſ. Haſelriz, 


Adm.of anexe eArter. againſt Haſelrig, «Adm. durante minore 4tate, of an Exe- 
cutor within + Y_Lcutor, and did not averre that the Executor was (till within the 
yearesnecdnot oe of 32 yearcs. Qpinion, [That he necd nor , otherwiſe it were if 
aver his Minor. . - ſhed Adm. | | 

the Plaintifte ſued Adms 


-— | os moon 232. Grimitone Verſ, Molineux . 


Penall-Laws | Piformation by Grimftenc againſt CMolineux Knight and his wite, 
ſuable in heir If. the Recufancy of the wife, upon the Stat.: of 23-.Eliz, the; De- 


PEN. _—_— fendant prayed Iudgement of the Information, and pleaded a Stat. of 


lancy be one of 31-Eliz. That for that offence amongſt others, the action ſhould bee 


them; brought in the County where the offeace was committed, and ww 
| that 


Hobarts Reports. 


in Zonden, whereupon a demurrer, TT 
| Note this offence is not in'copmitting, but-in omitting, and not 
in fezans, | 


that the wife was inhabiting in London at the time,ch6, nb/q; FR ee? 


33 3- CArmeited's Caſe, | Starthamber; 


"Ir ems Telverton Attorney Generall ; / informed. in the Star- Breath of Pro- 
chamber ore tens againſt William eArmeſtedand others, for buil> clamari6againſt 


ding without brick, againſt the Proclamation., thoughupon old __ 


foundations. And they were all fined:to one yeares value of their 
houſes, faving one tbat was fined more, becaule he had built'two te- 


nements upon the foundation of one, for that did work as ill an effe&- 


to one of them as if ke had built that upon a new Foundation. 

And it was faid that Proclamations were ſo far juſt, as they were 
madepro bono publice, For, publique is againſt the1ncreaſe of buil. 
dings in Leyden, and about it, whereby if they cannot be fed,cleanſed 
or govericd, the City is diſpcopled, and tymber conſumed, the City 
If ftrong and beautifull, and more fubje& to fire. And in this the 
King builds upon old Foundations, for he found the Proclamations 
and proceedings upon them 1n —_ Eliz, time, The offendors 
were alſo enjoyned to reforme their buildings according to the 
Proclamation. | 


ng .puni- 


in Star- 


334. Lake Verl. Hatton. Star-chamber. 


M Aſter Secretary Lake exhibited a-Bill againſt one Zuke Hatton, 
LY -Acontaining that the ſaid Luke Hatton had delivered to my La- 
dy Roſſe,bis daughter a writing importing aConference had between 
the Counteſk of Ecxeter and him, wherein ſhee ſhould determine 
to givea dram to the Lady Koſſe to make away the Secretary her 
Father,and to charge him with a plot againſt the King, in the time of 


* the lateQueene; and that this Writing comming to the Secretarics 


hand, he required Luke Hatton to confeſſe the delivery of it, He the 
faid Hatton did deny the delivery of it, and had publiſhed and given 
out ; That he the fad Secretary himſelfe, or the Lady Ryſſe, or ſome 
other, by their procurement had deviſed and contrived it themſ:lves, 
To this (being the only Defendant) he anſwered and denizd the wri- 
ting, deviſing or delivering it ; And denyed alſo, that he had at any 
time been with the Lady Roſſe, whereupon many witneſks on both- 
fides were examined, and now the cauke among the reſt, being ready 
for hearing ; It was excepted by Walter the Princes Attorney, that 
the Bill ought to becaſt out of the Court, and his-principall reaſons. 
were two, 
r Firſt, that the Writing being a Libell, being againſt the Coun- 
> $ tcl: 
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_ Hobanrts' Reports, 


—_—- rw teſſe of Exeter, and ſobeing a wrong unſeparable to her,no other pers 


ſon could complaine of it, having no intereſt in it : ' For perhaps the 


chamber,burthe PArty libelled againſt, ha! rather ir ſhould dye. And cited a caſe of 


one Lambe a Civilian in Northamptonſh, whoſe bill upon the like cauſe 


. was caſt out of the Court for that part of the Libell that concerned 0- 


thers. | | 
- . 2 The other exception was that the.charge was.in the G-jun- 


_ ive, and ſo uncertaine. | 
Now. to the point of incertainty.of the charge , it was agreed by- 
us all; That that point of the charge-was well , for it was'no other 


thah a report of the words ſpaken by him, which they muſt deliver 
truly as he ſpake them. And withall, ifa man ſhould ſpeake them, or 
fay of three or fonre Lords, that they or one of them had :committed; 
Treaſon, this were: a ſeandall ,- whereof they-or one:of them might 
complaine. But if a/ man did complaine that two perſons'or one-of 


them had forged a deed, this charge is naught, becauſe it is his owne- 


ecclaration, which muſt be certainc. 


- Butto the firſt exception relied upon Lambes Caſe, he added fur- 
ther of his own with a great deale of violence; Another reaſon, That - 
the Counteſſe'of Exeters honor and diſhonour, was handled and tra-- 


verſed between twoſtrangers , whereunto fhe was made no party, 
which might be turned to a practiſe, that a man might pretend. that a 


baſe perſon had ſeandalized a third pe of quality, . and. ſo by that 
meane defame him. But he might ha 


ve made the Ccunteſe a Defen- 
dant with Hato, or cle have joyned her againſt Hartor, 


To which exception it'was anſwered by me and the Chief-Tuſtice, , 


that Lambes caſe was no whit like this : For in that caſe. Lambe had 


nothing to do with that Libell, more than any other of the people, . 


whereas in this the Secretary was named for a plot againſt the King, 
and mare the Libell.is found in his hands, and he charged to bee the 
contriver of it, ſo that he is: ingaged not ſo much to purſue the Libel» 


ler, as to quit himſelfe of the Libell, which-will cleave to his fingers, .- 


if he find not another Author, And to ſay that he ought to have made 


the Counteſſ: Defendant, is againſt reaſon, becauſe the Bill layes no- | 


thing againſt the Counteſſz,and againſt Iuſtice to force him to accule 
her of thoſe foule faults contained 1n the Writing , whereof perhaps 


he holds her innocent , and therefore hath no word in his Bill to - 


charge her : And to make his intention more cleare, hee had move 


before the King, that-the Countefſe would have joyned with him in | 


this ſuite againſt Lake Hatton, and it. was refuſed. 


And whenSir Edward Ccke bad ſaid, that ifit had been true,that | 


the. Ceunteſſe of Exeter had a purpoſe to poyſon,&&c. Hatren might 
have juſtified the Writing, I denyed it ; for a Libell , though the 


contents... bee true, is not to be juſtified ; But to dxſcover.1t legally . 
er to - 


WISE OOOOL 


to ſome Magiſtrate or other that may have cogniſance of the- cauſe is | 
the right way, but it may be juſtified inan Action upon the caſe, - 


335» Breadman & Coale. ; ty C.Wards, 


Ont of the Court of Wards came theſe Caſes 
| | this Terme. | 


Readman was bound in a Stat, cf 2000 1. to one Coale,who dying 
inteſtate, the Adminiſtration was committed to his wife who 
marricd one Fawne, which Fazne became buund with others to the 
King in 60001, and then he and his wiſe did by deed inrolled in the ag —_—_ 
Court of Wards.aſſigne this Stat. unto the King for payment of the a ach rothe K; 
faid debt of 60001. to the King, which was payable at certaine days good. 
after the affignement,and we reſolved that this ws 11109 was good, 
notwithſtanding the Stat.of 7. Zac. which makes aſſignments of debts 
voyd,other than ſuch asdid grow due originally to the creditor, boxa 
Fae,for the purpoſe of that Law was,that nodebtor of the K.ſhall pro | 
Eure another mans debt to be aſſigned, which was a commonpra@iſe; 
but this is Fawns own debt, though not to his own ufe, which he may 
himſclfe releaſe and diſcharge, and by the ſamereaſon aſligne, 


336. Waddingtons Caſe. 2 ©.Wardy 


THe words ofthe Writ of Diem clacfy extremum, to the Efchea- 
tor are 2nd per Sacramentum proborum hominum diligenter 11. 

quiras CF mquifitionem inde diſtinite & aperte fattam nob1s4n Cancella- 
ria noftra, ſub fegillo tuo & (ogillts eormm per quos falta fuerit ſine ailati- 
one mittas, In the concluſion of the Office 1t is thns, 7» cxjus res te- 
ftimoniam figilla ſua alternatim appoſuerunt, $ 

It is excepted, that alternatim did import interchangeably, and Pzroll :1 crna- 
that fo it ſhould not be tinderſtood at all, both Eſcheators and lurors ticn. 
ſhould ſeale to one. | ff 

But we reſolved it may well enough, becauſe it 1s faid ram Eſcae- 
tor quam lar, And it may well be true, that all did feale, and then 
the adding of the word alternarim, which mult not be ſo notorioully 
conſtrued, but may be taken to both parts uf the Inquiſition (hall not 
hurt, 

337. Lake Verl. Hatton, ce 

Q Ir Thoma: Lake a principall Secretary , brought a Bill in Star- 

chamb:r againſt Ze Hatton fervant to the E. of Exeter, ſuppo- 
ſing that he delivered to his daughter the La. Roſſe,a writing purpor- 
by y 2 ting 
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ting that the Counteſle of Exceter had:a purpoſe to poyſon both the 
LadyRoſſe and the plaintiffs, and ſome other ſcandals of the Countefk, 
and now denyed it and faid, that they had forged it. After which 


cauſe publiſhed and ready for hearing it ,, was moved by Sergeant 
Crew, Sir [ohx Walter, and others,that this Bill ought to be rejected, . 


- becauſe this being in ce a Libell againſt the Couateſſ, no other 


could complaine of it,except perhaps the Kings Attorney, according . 
to the like rule given in this Court, in the caſe of Dotor Lambe, 
This was long and vehemently debated , and at laſt avowed by 
the Court; And Sir Edward Coke leading , was of opinion, that 
there was no more of the Bill to be heard, but the proote that Hatron 
had charged the Plaintiff: with the Libell, as being that whereby hee 
was gricved. But I (hewed: that in this-cafe Sir Thomas Lake did not 


 complaine of the Libell , as on the behalfe of the Counteſk for the 


wrong done.to her, but tocharge Hatton with the delivery of it, to - 
diſcharge himſclfe , who was otherwiſe anſiverable for it, as being 
found in his hand. 4h 
-_ And afterby the vote of the Lords, the Bill was reteined :and firſt 
heard according to the priority of exhibiting of it. 
Alſo in theſe cafes which were 3, where witneſſes were examined 
on part of the Bill upon Letters and exhibits, which they ſuffered not. 
to remaine in the Office, but took them again into their keeping, all 
thoſe depoſitions were refuſed, for where they are depoſed , they are 
in Court part of thedepoſition, and therefore ought to remaine in 
Court as their As, whereas being kept in the private hands of par- 
ties they may be altered an4 corrupted after examination, and fo not . 
ſufficicat to-ground aſntence upon. . 


338. Meltons Caſc.. 


« SF YEarge Helton and eflice his wife were ſiſed of theland in - 
«A Jqueſtion in fee, for the right of Alice, and leavied a fine with 
*©-Proclamarions the 43. of Eliz.of it to the uſe of them two, and the - 
« heircs of their two bodies begotten, the rem. to Suſan Andrews, the | 
© Icflor for life-, the rem. to Francis .Duncombe in taile , the rem. in 
& fceto the ſaid Alice; and the Iury found the fin accordingly by 
«the Stat, of uſes, and that the tenements were in the acuall poſſſ- 
« fion of George and Alice,and that Melton alone, HMenſe Michael -44.. 
& Fliz. levieth another fine with Proclamations of the ſ:me lands, to 
** the uſe of the ſaid MHeltonand his wife, in ſpeciall tayle as before, . 
© the rem.to Geor, Melton and Evan Melton in fee;and then the lury 
« found, that they were ſciſed by force of this fine and the Act of uſes 
* prout lex,&c. ; pr 
* And then they find that the ſame George Melton and his wife,died | 
* Bo 
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Hobarts Reports; : 
Er4, Novem.44. Eliz. without ifſuc,and tnat George and Tohn Dae- 
& combe is their heire, 'and that George Me/ron continued his pofſe{- 
*fon and was ſeiſed prot lex,8c, And that he fo ſeifed x. Feby. 45, 
&« £lis, did for money bargaine and fell the Tenements unto Cnr 
© and Stephenſon, and their heires, and ſet down the Indenture in hee 
& verba,Wherein it is-appointed that there ſhall be a recovery againſt - 
: ©©them, and that it ſhall be to the uſe of AXfelrow and his heires > but 
* no Inrol'ement found, neither is it concluded. that {arti and Ste- 
< shenſon were ſciſed by force , of the bargaine and fale, not fomuch 
* as prout tex,8c. But then they proceed and find that one Tobn (olte 
* and Holland, 23. Fanuary 4.5.E11z. did proſecute a Writ of Entry in 
© the poſt, againſt Curtis and Stephenſon ,' b:ing then tenants of the - 
© Freehold-of the ſame land, retor,'cr, par, And: then ſets forth the - 
© whole common'recovery-, wherein George Melton was called to 
cf warranty with the execution, And thar the ſame recovery was to 
*© theulc of George Helton and his heires, and then they found that 
&© George and Evan Melton and Tohn Colt made a leaſe for 21, yeares 
«unto one Specd, which leaſe came unto #inpfeild the Defendant,and 
& then Geo. Melton dyed, And then Suſan Anarewes entered upon 
*«y/ingfieldand made a leaſe unto the plaintiffs, Francis Duncombe gap- 
*on whom ing feild enters. And whether the Reentry of #ing feild 
*be good or no 1s the queſtion, /ci/, the utram,8&c. | 

T divide the cafe into 4 points whether the wife be remitted upon 
the ſecond fine to her firſt entaile or not : And T thinke ſhe is and her 
husband too,as at the Common-Law, upon the taking the fecond e- - 
ſtate in tayle, as the caſe is found joyned to this, as a part of the ſame. 

1 Point whether that aremitter extends to Suſan Andrews, and 
the other old rem.and I think it did as long as the Rem.ſtood. 

2 Whether the Remitter failed and when , and I thinke it failed, 
and vaniſheth fo ſoon as the wife dyed, and the old remainders were 
turned into rights, | 

3 That though the Remitter ceaſed upon the death of the wife, yet 
after the death of Melton the husband, Suſan Andrews had-lawfull en- 
try by the Stat. 32.. 8. and by her entry did both regaine her owne 
eſtate and the remitters , and fu ſhe had power to make the Leaſe to 
the Plaintiffe, 

4 That there is no recovery at all found in the caſz in reſpe&t of the ' —_ 
repugnancy of the Verdi&, | Acc 

And to the firſt point, 1 make it no queſtion but-that the husband tpec. in : +: « ro | 
and the wife being tenants in ſpecial] tayle, without rem, over, the che wi _wh:re 
husband diſcontinue- by fine or feo&ment , and then take an eſtate '*” —_— bath | 
back again to himſeIfe and to his wife in ſpeciall tayle, Thar by ris 07700 ON 
(as it was at the Common-Law) the wite was ip/o fatto remitted, ;,,o ing wo whe - 
and by neceſſary conſequence the husband alſo , thought were true remupon i. 

Yy3. that 
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358 |  Hobarts Reports; | 
that the husband was fo far bound by his own a&, that he would.not 
in his own perſon claime1tſo,whercin Zirtleton being plaine,and the 
Lawcleare, To leave jt without regard of the book 21, £1:z.3. that 
makes difference where the wife or husband farvives, for rhat remit- 
ter 1s executed at the firſt, And the cafc is the ſtronger, yet in_conſi- 
deration of the remitter, according to the judgement of /ohu Sayes, 
caſe 41.E.3.17,where the feoffement was made to a husband and wife 
po Prrer taile, the rem. to e4.Then the husband made a feoffement 

8 Remirter to the 22% fo0ke an eſtate to him and his wife the remitter to B. the hyſ- 

headed] again! band dyed, the wife agreed to the ſecond eſtare (as in reſpe& ofher 

his own fine, to {Elke ſhe might ) but being made during coverture : -yet it was jud- 

the bencfir of ged that for the benefit of e4. in rem. ſhee could, much more here the 
the wife, | beſt eſtate ſhall be judged in the wife even for her lfe, ſince ſhe lived - 

not to croſle the judgement of Law, and by her own At, And like- 

; wiſe for the benefit of the rem. as I alſo held in the caſe of Sir {oh 

'g  Sherley,but Hawtries caſe H.2.& 3.Eliz.Dyer, 192. 135. a busband 

and wifeſciſed in tayle remitter in fee to the husband , hee made a 

fcoftzment tothe uſe of himſelfe and his wife for life rem. to her youn-- 

gerſon and dyed , the wife might chuſe tbe latter '( though ſhe did 

.chuſe the firſt) for then therem.could not be rem, | 

But now it.is obje&ed that the caſe differs from that it was at the 
Common-Law for two ſpeciall reaſons. | ; 

The firſt, that the ſecond eſtate to: the-wiſe in this caſe in queſtion 
grew by a uſe declared to the husband/and wiſe, in tayle upon a fine 

+ . by the husband only, which cftate-comming in place of the uſe, muſt 

by force of the Statute of uſes, be ſach in quantity and quality, as the 

uſe was, which was out of a new eſtate and not out of the old, where- 
unto the remitter ſhould be. . | 

| The ſecond objection is that the firſt eſtate being to the busband 

; and wife in ſpeciall tayle , fo. that iſſue inheritable muſt clayme as 

; heires to the hnsband as well as to the wiſe. his fine hath utterly bar- 

red all thoſe iflnes and himfelfe, and hath extin& the intayle, and fo 
conſequently that eſtate cannot be remitted. 

| As to the firſt objection, I confeſſe that it is cleare thar if an Infant 

| | | or a woman, having right of lands diſcontinuzd, wherein entry was 

' not lawfull, if the ſame Infant oz woman covert come to that land by 

| way oft an uſ? raiſed cut of that eſtate, the firſt taker of that eltate ſhall 

not be remitted, for the violence of the letter of the Stat. 27.H.8. And 
the firſt taker in this caſe,js to be underſi 09d of the firlt taker of every 

{everall eſtate, as well in remainder as in poſſeſſion, 

And therefore, 34 Hen. the 8, Dyer 54, in two cafes, one Maſter 

7 Townſends caſe, tenant in tayle made a Feofement infce to the uſe of 

| his wife for life, the rem. to his next heire of that intaile, he ſhall not 


be remitted, no not if hee had the uſe by diſcent, as S1mons cafe, and 
 Mar- 
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Hobarts Reports: 


Farm.caſe,6.8.6.ifhe were the firſt to whom the poſſeſſion was firſt 
transferred by the Stat. for then ſtill heals within the Letter of the 
Law,that he muſt be in poſſeſſion of rhe cſtate,as he was ofthe uſe, and 


yet he hath boththe free hold'and theright and that without his fault; 
and have no Action, which are Li:tletons grounds and reaſons" of Re- 
mitters. | £23 

Note, an At of Parliament hath every mans conſent as well to 


come as preſ#nt, and fo he is here an Author of bis ov n hurt,and alſo 


he muſt hold it as the Act gives it, haying power to bind every mans 


right, cither finally or /#b modo, as it is for the firſt Taker, And ther- 


fore are ſuffrages for ſtrangers rights in Acts of Parliaments, - 

See CM 15: & 16, Flix: Dyer, 329. & 251. 1yer, which. is 4 
ſtranger caſe, (eH#xy-que uſe tayle, remittcr to a ſtranger in tayle, 
remitter to himIfein Fee made a Feoff-ment before the Statute 27, 
H.$.to the uſe of himſelfe for life, the rem. to bis eldeſt fon heire of his 


firſt entaile and his wife for-life and dyed , his fon was inby the 


Statute of the new eſtate. Reſolved by foure Iudges in the Chance- 
ry , that the old Feoffee could not enter torevive to the ſon the firſt 
uſe in tayle; whereof one reaſon was given that the ſame conld not 
enter againſt his owne A&, and againſt-the Statnte,' nor have 
any other cſtate, no though it were by the A of another, /ci/: the 
Kofſees; and after the Stat. had had his working, yet the next heire of 
the cntayle ſhould bercmitted, 
*  Butt+ the firſt taker of a Remitter may bee remedied by ac- 
cident , that is if a- Remitter happen to another before” the 
Land come. to him. As if. eA. bee tenant in tayle and e2, 
make a Feoff:ment to the uſe of himſclfe in tayle-the remitter 
to B, in tayle again, And, then the Statute execute the uſe, 
Now both e4.; and B. have their eſtates de Novo; And if A. 
dye, now his iſſue ſhall bee remitted , and fo by conſequence 
ſhall B. in Remitter bee remitted though he were a-firſt Taker. * - ' 
Note that in eA. Maſter Townſends Caſe, it was objefted 
there was a faving of rights in the Statute- of uſes, -and by 
conſequence of Remitter whereunto in the Argument there was 
no Anſwer made by the adverſe counſel! But Plowden the Re- 
porter notes , that the faving is only of former rights after 
the Statute, but the ſaving indeed preſerves rights , but tobe 


recovered orrem. as may ſtand with the Stat. not againſt it. But I an- - - 


{yer to this that the Stat.of 32, H. 8.hath changed the reaſon of this 
Caſe, that hath given the wife entry againſt her husbands Fyne, that 
now by the uſe raiſed unto her out of ſuch eſtate, he is not in of cſtate 
diſcontinued,' but of aneſtate whereof after the death of her husband 
ſhe might have reentered. ; | 

Now as upon rcentry in ſuch caſe where the entry 1s law full ſhe ts 


remit» - 


359 


360 


..But w 


>” Zo 2. 4 > 
BEN) 5,5 Od 
_ 


Hobarts Reports} 


remitted, -ſo whereas an eſtate is "conveyed: unto her,--and is'in her 


- thoughbyptheStat. her entry te lawtui,ſhe ſhal be judged in of her beſt 


eſtatc,her Rem. being her intratio legitima, though not anal, and fo 
is Hombres cal 11.2.8 3 Eliz.Dyer;u62. | 

= itis again re-objeted , that yet at leaſt-till there be an 
atuall entry the c{tate ſhall bee judged in her as the uſe was ,which 
was out of the new eſtate ,. according to the opinion of the Councell 
that argued againſt the Rem. in 4. 2. Toxnſends caſe of a Feofftement 
made by a Diſſ:iſor tothe uſe of the Diſlceiſce,that the Diſſeifee ſhould 
not be remitted till an atuall entry. 


To which I anſwer ,that I know the Law not tobe ſo, To which 


popes Liutl,x57.Ifa man have right of entry and takeeſtate being 


Ll age, c. he1s preſently without entry rem. though he took the 
eſtate by contrary conveyance, but he fayes that if he take but a Leaſe 
 for-terme of years,that doth not remit him but upon his aQuallentry. 
And yet,I Anſwer fiirther as cleare, That the Iury find firſt this fe- 
cond fine to the iflue of the husband and wiſe in ſpeciall tayle. And 
that by force thereof and of the Stat. of uſes they were ſeifed accor- 
dingly. But then they proceeded further, and fay.; that they were 
both in. actuall poſſeſſion of the Land. Now the:auall poſſeſſion 
which-imports entry .to the hnsband, muſt be according to the cſtate, 
which is entireand indivifable with his wife , which is the reaſon 
alſo of the entry remitter to the husband aſwell as'to the wife at the 


Common-Law. So then it appeares plainly by the Verdi&-that there - 


was actuall entry by, and for the wife , which :makes an end of that 
objetion. | ERS | | 
 Asto the 2 objeRion it is alfotrue, that by the fine of the hnsband 
alone, the cntayle of the iſſue is finally and totally barred: And fo are 
the caſes 18. Ez. Dyer 351,E.2.269. and Beam, caſe:And lo alſo and 
upon theſame reaſon is 16, E/iz.Dyer, 332. Attainder of Treaſon of 
the father forfeits the-Lands againſt the iflues, which are grounded 
upon the force of the Letter and meaning of the Stat. 4, #1.7.8 32. H, 
$8. and the Stat.of Treaſons,26.H.8. -. : | 
But yet I Anſwer, that the entayle., which 15 barred to the iſſtes, 
et remaines, notwithſtanding this fine to the wite in right,as to her 
&He, and to all eſtates and remainders depending upon it, and to all 
the conſequences ot.benefit to her ſelfe and to others by heras long as 
ſhe lives as amply and beneficially, as if the fine had not been levied. 
And therefore, firſt take Beawmonds caſe, Co.lib, 8.40, which was 


_ that /oh» Beaumond and his wife, being ſeifed in fſpeciall 'tayle, rem. 


:to John Beaumond in fec, he alone levied a fine toZ, imFee, which c- 
Nate came to the-Earle of Huntingron in fee, Beaumond having iffne 
dyed, his wiſe entered, the Earle of Hantington contirmed the eſtate 

ofthe wife habexdym to her and to the beircs- of the body of her _ 
| = 
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thing, becauſe ſhe had as great arcſtatebeforesi(And/alls the iffſiey - 
hw 


could hot bemadse inheritable; which werebefbro'birced by 
thers fine, and the cſtatotaile was againſt gtiem jawhully given'te 
other. And it was further reſolved by way of admittance, that if the. 
remih fce had not been to Brawmond himfelſe, but to aſtranger, the 
cntry of the wiſe had reſtorcd that rem.: iand had leftnothing'in the 
cognilſce, but mere poſſibility , ſo ſhee hath the taile not only'ts her- 
felte:but-to the t.ofother cſtates growing oazoſoneroote with 
her. And'yctduring the life of Beaumont the entaile had beeri barred 
and all/had been in the cogniſce, and the wife had had nothing but 3 
pollibility via verſes. EI I I DH Te 
New it is plaine and 'muſt be confeſſed; that the rem, :ivthis eals is 
toall purpoſes as:efearall, riot only to the wite, but to the rem} and' 
eſtates depending,aswas the entry in Bea, For remitter is an cntry in 
the Law, changing the cſtate as an cntry,if it could be had ſhould, ' 
Now becauſethe Stat.of 4. .7.and eſpecially 32, HS. hath made a 
more abſolute ſabjetion of entailes- to fines with Proclamation than 
the Common- Law did fince the Stat.of Dor conditionalibns,and that 
theſe Stat. and the expoſit. upon them together with the other Star. 
of 11.H.7.of diſcontinuance of jointures in tailes have produced ma- 
ny intricacics,perplexities and appearing contrarictics, let usin ſome 
meaſure cleare, that we may fee a way through it upon all occaſions. 
It hath been a rule that hath deſtroyed perpetuitics that an eſtate 
cannot be made to ceaſe for a time, and then to'riſe againe or to ceaſe, 
as to one perſon, and have being to another, or to deprive a tenant in 
taile by condition cf limitation of power of alienation, by fine or co- 
mon recovery; Yet in theſe points theſe Stat. have induced all theſe 
ſingularities into entailes. And therefore at this day, 
1 Firſt, an cſtate may ceaſe for a time,and yet riſe again,and may 
ceaſe as to one perſon, and be in force & efſe to another, 
. - 2 Secondly,aneſtate in taile may be in 1t ſclfe perfe&, and may be 
alicncd,and yet cannot diſcend though there be ifſues of the intaike. 
3 Thirdly,an intaile may diſcend and cannot be altened. 
4 Laſtly, an cntaile may be full, and yet-can neither difcend nor 
be alicned, | 
Alfoas to the firſt, Beax.caſe is fo that the husbands fine atone binds 
the entaile , ſo as during his life all is given away, and there is no- 
thing lett but a mere poſſibility, That if the wife turvive, the ſhall be 
again upon her recntry tenant in taile as before,ſo it is ceaſed for that 
time and the iſſue barred , butas to the wife if ſhe ſurvive the whole 
taile revives and is reſtored to her, 


0? 


Torhe firſt. 


For the 2 ke Archers caſe judged 20,E1iz. in the Common-Pleas, To thelecond: 


that if the Grand father be tenant in tayle,and the Father deſſeiſc _ 
FAY- an 
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 anaked right or polibility works by the exti of it inithe 03 | 
poſkſſion, S.Ffoyle Finches caſe, Co.lih.6. 70; CD 0 Niuichs 
will claime the other. ſhallfay perte: fin awed habueriBee. if the ifliie 
inthetaple:willclaime:he ſhaillnot plead-thie fine with a (Hei. Par. 
thoughit be a faute, which be cannot deny,butmuſt anf wk 
hil,8c. is no plea for any ifſuc in taile,for he is privy. F098 1 
'' As to the 3.caſe of 11. H.7, makes it as 15'Sir Geo. Browns Cale, Co. Tothe third, 
noe and his wiſe tenants in {pce.taile ofthe provition 
of the husband with 11.H.7.rem.. to Bridger:imfec: pts 10 7s 
' Bridpes, and bx Fan 4 levies a fine to Browne, and, ? 
I ther made adiſcontimuance, Browne miay.enter, 'not by' poſſibility 
q-. of the cſtate ariſing out of the entaile, he could:not haveany Inrercit 
: in that, becauſe the whole cntaile was atually without change in the 
mother butby the fee ſimple. And foallo in 1/imbiſh and Talboys caſe, 


f -. 
- . 
9 


A 
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4 fo then the taile cannot bealicned'by the mother, by reaſon of there« 
| ftraint ofr1, H.7, Neither can deſecnd by reaſon of the fineby the iſe 
fuacin tajile for her life, dnp 1 


Astothc'4 and: laſt, one may beſeiſed of a perieR eſtate in tayle; To the 
and yet the fame can neither be alicned/nor diſcend , as in'thecaſe at _ 
the bar, and in Beawmonds caſe, ; | Tl 

. © It cannot diſecnd to the iſſues from the mother, though the whole 
eſtate tayle be in her, becauſe they were barred by thefathers fine bes 
fore; It cannot be aliencd by the wife, becauſc alſo it was aliencd be- 

fore by the husband in a fort obliquely, = LOL Tag 27 

-- Forthough it be true, that when the husband hatlrlevied afineand 
dyc, and his wiſcenter, the eſtate is wholly in her, ſo that the alience 
hath no part of that eftate in him, nor any eſtate derived out of it, but 
it is wholly cvi&cd, So that if there be no iſſue of the entaile, the 
husband conuſee hath loſt the cſtate forever ; yet if there be iſſue in 
tayle at the death ofthe wife , theeſtate of the conuſee ſhall riſe a- 
ain ſo ſoon as ſhe dyes, by force of the husbands fine , and that 5pſs: 

' fafto without entry, as upon a diſkifor of the wives eſtate, like unts 
Chudleighs caſe, of contingent uſes ariſing and falling where there is 
no diſturbance to the poſſeſſion. 

So when the wife enters upon the connſee , that which was in 
him as a bare fee ſimple, ſolong as the intaile laſted, is now in the wife 
a perſe& entaile again, but to endure only during the life of the wife, 
and then to return again to the conuſee , fo long as there ſhall be 1f- 


| ſues. So then the caſc is that the intaile remaines in the wife rem, but 
q neither to be alyened nor diſcend , which are incidents inſeparable, 
0: but by AR of Parliament; So Deave and (hapters Caſe have a fce (ime 
| - ple to receive and go in ſucceſſion, but not to alyers But now toall 
ft other purpoſes the entaile abides and is in the wite inthe ſame cltate, 
" as it was before. 
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For firſt, though the iſſue be diſ-inherited,; ſo-a8 it is alLone to the 
tayle as if there-were no iflue, yet ſhe is no tenant pure poſſibility or in 
that degree, avitis reſolved Reanmondr baſe... 
.\.Alfo; ſho may make Leafesfor 3 hives,/under the old oC, ac- 
cording tothe Stat, andit Call neither be forfeiture nor diſcontinu» 


ance, asSit is alſo reſolved there... 

_ Tbolditalfo dare that in this caſe of rem. .and in the caſe of entry 

of the wife, as da 11 ſhall not only be-tenant/ in tayle (as L 

| nr ern her entry:and-rethirtcr ſhaltalſorem.all rem.and rever- 
that: were::depending oporn her cſtate,' that, are not otherwiſe 

botind;' which is alſo reſolved inthe argument of Beawne.cafe, 

* Thercforeput thecaſe that land be ſpecially entayled to A. and his 
wife, the rem, to B; in tayle the rem. to: C.in fee and dyes leaving if 
| fac; and thewifecnters,. the is in_pf her cſtate in tayle and her entry. 
alſo rem;>8: and C. totheir:feverallirem.! and hath put D. out of his 
whole ſtate. Ani thereforc T'am: of cleare. opinion, that the wife in 
that caſe may ſafer a common recovery againſt her ſelfe as tenant in 
tayle,and vouch the common vouchec,and that ſhall bar-the eld rem. 
of B.and C.torſhe cannot be faid to be 9jue 4 autreeſtateat all, much 
Ic to them. »}+*) | | 

- | And yetit is ararecaſe,, that: a common recovery had againſt the 
tenant'in tayle ſhall bar the rem.and not barre the entayle,for here the. 
_ entayle (that. is, the iſſues of the entayle) were barred before by the 
fine, but yet it may be truly faid that the entayle is barred againſt the 


. recovery,becauſe the wife was ſciſed of the whole cntayle, which was . * 


| fabarred, and therem.are then depending immediately upon it, 
. © But what ſhall be the effect of that recovery after the death of the 
wife, againſt D. to whom the husband alone levied the fine.;- I will : 
ſpeake- hereafter. | 
If the wife after ſach common recovery paſſed againſt her,dyc, lea- 
ving iffueby.her husband, now D. is to. have the land (as hath beene 
faid ) netthercan the recovery had againſt her hurt him, for as to him. 
ſhe was:ejus d'antre eftate,and therfore the value cannot come tohim. 
And if ſhe had come in as vouchee, yet it could not have hurt D. for 
his eſtateand hers never ſtood together, and had dependance the one - 
upon the other, And he'had his eſtate divided from hers and by con» 
trary meanes, though both out of the root of the entayle, 

The:next queſtion-is; taking-.the caſe that the husband and wiſe | 
were remitted to the firſt eſtate 1n tayle, and that by conſequence Sz» 
ſan:Andrewsand the reſt in rem, were alſo rem.. (as I have holden) as 
when the wifedyes leaving her husband,and was bound by his own. 
fine, what now 1s, become of the rem. | | | 

And upon that I am of opinion, that now theſe rem. to Suſan An- 
Arews and Dancombe, that were by the remitter of the wite m - 
| ua 
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Hobarts Reports; * Et 


Auall rem,- were by her death diſledged and turned into rights, as A | 


I 
they wereby the fine, and ſhould ill have been if the wife had not” 
been rem.orreturned in thi like caſe, whereof the reaſon is plaine, - ©. 

For the husband by his fine gave and had power to give the whole 
eſtate intayle , as to himfelfe , and the ifſues in tayle ; but hehad no 
power to prejudice the wife,fo ſheis only faved and the eſtatefor her. 
fake, and ſomuch as concernes her and others,that ſhould not claime” 
under her husband , *or the ifſues of the land: had comero thetn, . of 
which fort'theſe renuare fo, that now when ſhe is removed by death, 
or otherwiſe, that cſtate that was preferved for her only ceaſeth, and” 
the land returnes to the former current, and ſtate that was raiſed by 
the fine to be aliened, and ſb by conſequent the rem. which were rem. 
only out of neceility,. becauſe their fundamental eſtate was rem. mult. 
faile together with ir,. for the old remainder cannot depend and bee. 
joyned'to the new eſtate, which was and is a fee ſimple. A rem. can- 
not bebut where the: freehold in poſſeſſion and theright meete, and 
therefore Lirrle.fol. 153. puts it, that if the husband diſcontinue the 
wives land,and take an eſtate to himfelfe for life, the rem.to his wiſe, . 
ſhe is not remitted till her rem. fall. By the fame reafon in this cafe, . 
the rem. holds no longer, when the poſſeſlion and right parts; 

And now or Cop ſaid husb.ſurviving the wife, the eſtate is ip/o fa- 
&o adjudged in hi 
cording to the former entaile, which he had given away & barred by, 
His fine 3 And now it is alF one, as if the wife in this caſe had never: 
been rem.orhad never entred after the husbandsfine;in which caſe the 
remain, could never have been rem: or as if the lind had beene given 
(with like rem, to the husb?) alone in ſpec, taile; and ſo the rein. that 


were before during the rem,#zeſſe,and now turned into rights ofrem. . 


only. But ifon the other ſide the husband in this caſe had dyed firſt, 


and without iflue,then had the rem. continued remitted becauſe there - 


ſhould havebeen no interpoſition of new eſtate between the wife and 
the rem.as in this caſe in queſtion there is. 


Our of this diſcourſe appeares the diff:rence between this caſe ſince 
the Stat.8 Zit,caſes which is the like, before the Sta, Lir.fol.15 1,faith, 


that if land be given to the husb? and wife in ſpec* taile, and the husb* 


alien it by fine,'and take an eſtate again to him and his wife, and that 
1s a rem. to them both, becauſe they are one perſon,and the eſtate is de- 


viſable, Now ſee how far this very caſe is the ſame in Law ſince the - 


Stat. (as aforeſaid ) and where it diff:rs and upon what reaſon. 
I agree, that in the caſe in queſt, the eſtate reſumed tothe husbad 


& wife did ren,the both as at theCom. Law,for the wile & her eſtate 


(as to her) is the ſame that was at the Com. Law,no way further pre- 


Judiced by her l:nsbands fine, 8 therfore ſince ſhe is rem, her husband : 


muſt alfo 5: renz.to her and for her, upon Lire,reaſon, . 


W.. But: 


m according tothe cſtate of the new fine, & not ac-- 
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Hobarts . Reports. | ! . - 5 - 
"But whereas in'Lictle.ca the rem;was totall to thewhole entails; 


as well for the iſſues as for the partics themſelves, and fo did wholly, 
_ aboliſh the whole new eſtate, as tonc1ous and wrongfull: Now the: 


husbands fine and new eſtate upon it 1s not utterly aboliſhed, but in- 


terrupted . onls bythe wifeand for her, and:is rightfull and not tor- 
Ky ns againſt himfclfe,, and his iflaes as being warranted by a Statute. 
'LAaWCE, : | 


Note that the husbands fine at the Common-Law did bind bimſclſs 


herring during his own lite as his fine, with Proclamation now, . 


and yct he was remitted againſt it,by reaſon of his wives rem. which 


| WaStothe whole eſtate in tayle to all purpoſes, and fo hee is now re- 
-mittable for his wife, and with her againſt his fine with Proclamati- 


on, ſo far as her rem.cxtends fince the Stat. and no further. 
| And therefore I am of opinion that if upon ſuch a gift, acondition 
were annex:d, that one husband ſhould not levy a fine without Pro- 


-Elamation, to bar his.iflues that his condition were voyd, and yet the 


like condition hath been good at the Common-Law. 

- The next point is, ſince the remitter ceaſeth by the death of his 
Wiſe , and the remainders to Suſan» Andrews and the reſt are turned 
into rights, how now they may relieve themfclves after the death of 
Melton the husband without iflue, as it fals out in this caſe. 

And to this point I have declared my opinion before,that after the 


.dcath of the wife the.remit.ccafed , and the lands returned againinto 


the eſtate paſſed by the ſecond fine , which continued during the life 


.of the husband,and was to continue as long as there was ifluc,if there 


had been any , for till then they in rem.. had -no title to demand the 


Jand,but now when Alton the husband dyed without iflue, Arudrews 
did enter upon Fingfes/dthe Defendant,claiming under the husband, 


and made the Leaſe to Dancombe the Plaintiffe , whichrI hold to bee 


4awfull. And I hold this entry of Su/a» Andrews to belawfull, and 


that without queſtion, for the words of the Law of 32,.8.are cleare 
.and certainc, that no fine by the husband only of any land, being the 
inheritanceof Freehold of the wife, ſhall in any wiſe make a difcon- 
tinuance or be prejudiciall to the wife or her heires, or to ſuch as ſhall 
have right, as by the death of ſuch wife or wives , but that the ſame 
wife and her heires and ſuch other , to whom ſach right ſhall apper- 
taine after the deceaſe ſhall & may lawfully enter into the ſame, ſo the 
words are cleare, nct only to relieve the.wite and her heires, but alſo 
other ſtrangers thathave right tothe land by or after her death. And 
for that __ the Stat. puts two caſes, one where thewiſe had an 
eſtate of Inheritance cither fee ſimple ,. or. fee taile : the other where 
ſhe hath but a freehold , meaning, angſtate for life inthe Land alyc- 


Now in both cafes it gives reliefe by entry to the heires of the wite, 
| | which 
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Hobarts Reports | 
which'cannot be but in the ca& of Inheritance. And therefore in the - 
caſe of freehold Rtrangers inrem. or reverſion mult needs be relieved 
bythe other words, and by the fame reaſon ſome eſtates in tayle. 

And as no man will doubt but it the wife enter firſt, it ſhall benefit 
thoſe in-remainders alſ>; though the Statnte ſhonld be changed tobe - 
made only for the: good of the wives dircaly, fo clearely here the 
words give entry, that is the firſt entry as well to others as to wives 
and their heires; yet I.am of opinion that if the wite being ſiſed in - 
fee after ſach alienation of the husband , ſhonld dye withonr iſſue of 
heire and the land by cſcheat ſhonld not be within the remedy of this 
| Statute, as I held lately.in the cake of the Lord Sranhops, Ouare Ins» 
ped. Tod, eg ne 

Now laftly touching the commonrecovery mentioned in thisver- 
dic, I hold it to be inftfficiently found, as there is no recovery at all, 
And therefore obſerve that after the ſecond fine by Melton the hul- 
bandalone, Menſe Hich. 44. Eliz. it is found that he and his wit 
were ſiſed in ſpeciall tayle. with the new rem, over and in actual 
poſſeſſion, and that 14.Novem.44.Eliz. the wife dyed,and that el- - 
fox the husband continues this poſkeiſion , and was feiſed prom, &Cc. . 

And being fo ſciſed x Feb, 45. Eliz. by Indenture for money did bar- 

gaine and fell the land unto Cxrts and Stephenſon and their heires, 

and there ſet down the Indenture ix hec verba : To have and to hold: 

tothem and their heires, with acovenant in the deed, that a recove- 

ry ſhould be had againſt them to the uſe of George Melton and his 

heires, but makes no concluſion, That Curtis and Stephen/ſon1o were - 

ſciſed by force of that, not ſo much as prout /ex. But then they. find 

that one (o/t and Holand 23. lan. 45.Eliz,did ſuc a writ of entry,&c. 

againſt Cr. and Steph, then tenants of the Freehold of the premiſes 

ret, OA. Par. and thereupon a recovery paſt with the voucher to Geor, . 
Melton,and that the Sher. returned execution & that by force thereof, 
Colt and Holland were ſifed prout lex poſtulat. So that firſt it was: 
found that Melton was ſifſed in poſſeſſion in taile generall , and fo - 
continue till x Feb.45.Eliz.and then granted, bargained and fold the - 
land , which by the word of Grant will not paſſe without livery, as- 
the word Feoff:ment would, and of the bargaine and fale, there is no 
Inrollement found , neither doth the Iury find that they were {ciſed : 
by force of this conveyance, 

{urtzs cannot be taken to be tenant to the recovery , for either it - 
mult be by the ſpeciall mentioned,or by the implication rwxc rexer,but 
by the ſoeciall conveiance it cannot be, becauſe the Inrollement is not 
found ; like unto Sir (7co7ge Brownes caſe , where it was found that. 
Ambeony Bridges \evied 2 fins which was taken to be without procla- 
mations, though i ere rwiſe 1n the common intent and pra-: 
Riſe, for otherwile the ?. 't find in this caſe, that Aelton did 

| bargaine - 


4.Point, 
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Hobarss Reports, + 
bargaine and fel}, but , that the deed was not Inro Hed, and & inthe 
other caſe that the fine was without proclamations, which were a- 
gainſt enſe, to inforce a Iury to find a negatiye for that is not pre- 


ſumed except it be found, 


_ Alſo note, no touch in the .Verdi& that («tie was ſeiſed by force 
of the bargaine and ſale, no not ſo much as prove Lex,&c. 

Now for the t#nc teneat ( beſides that the Court ſhall not intend 
whea they found a ſpeciall meanes of tenancy that he was tenant by 
another meane , eſpecially by a diſſiſin) as this verdi& is found it 
cannot be, or at leaſt-it cannot be eff:Quall, 

The Writ of entry was brought 23.1an.45.Eb.againſt (ris, tune + 
tenent, ret cra.pur, which was 3.Feb. 

Now it-is true that if he were tenant<citherat the time of the writ 
purchaſed, or at the returne when the recovery paſſed , it had becne 
ſufficient, but by the writ it is plaine he could not be tenant, neither 
at the day of the writ purchaſed, for Helton continued his poſſeſſion 
till 1 Feb,and if (arts ſhould be taken to have diſſciſed Helton, yet 
ſince Afelton is found ſeiſed x Feby. there muſt be a recntric, and ſo 
the tenancy lawfully diſſolved before the recovery paſſed. 

Now where it is found that Curts and Stephenſon were tenants of 
the Frechold, at rhe time of the Writ of entry purchaſed , it appcares 
to the Court falſe, for that was before the bargaine and fale , till 
which time e/ton is found to beſciſed , and noother conveyance 
found unto them, but the ſaid bargaine and fale. | = 

I grant that a verdi& may be taken by a reaſonable intendment, as 
in Fulfords caſe, though the words be unperfet. But that mult be 
where that intendment ſtands upright and nothing in the verdi& to 
impugne it, as there is in this caſe expreſly ; For, there is plaine fal- 
ſity and repugnancy in this verdi&, one part ſaying chat elron con- 
tinucd tenant, till t Febrs, or clſe by conkeſſing or avoyding that he 
was tenant, the other part ſaying that (rt was tenant 25. Jan, by 
diſfifin, and that Xeltor reentred and was ſeifed 1 Feb. For the re- 
covery was not finiſhed till Cra,per. which is 3, Feb. 

Allo I agree that where a ſpcciall verdi& concludes their doubt 
upon ſome ſpeciall point , that the Court ſhall doubt of no more, but 
allow all other points, though there be ſome def: ct as in Googales caſe 
C . lib.5, fol. 96. where the Tury made this doubt, whether the pay- 
ment-of one hundred pounds, with agreement to have forme part of it 
againe, were ſufficient upon a condition to defeat the cltate of a 
ſtranger. 

The Court regarded not that there was no title found for the party 
that made the entrie, whereupon the Aion was brought. 

But here the Iury doth concludeupon the generall , whether 

the Defendaats entry were lawfull or no, which is all one as if uy 
| a 


— ——— 


| Hobharts Reports. 
had referred to the Conrt their wrrwn , whether the Beſendant were 
guilty ornot. TIRES 18 es 66 F 
Anditis a dogerouetiing toconſtrue a writ: larger , or other- 
wiſe than upon a fate ground, for it fubje&s them to an attaint, as in' 
this caſe to make a fine as it were a verſe recovery and a perfe&te- 
nant, which without queſtion they meant not generally andatlarge, 
but only by this bargaine and fale and by no other'meanecs. | 
So upon the whole matter, I was of opinion that Iadgement was 
to be given for the Plaintiffs, and 'o were the reſt of the Indges that 
had ſpoken before me ; And fo the Tudgement was given. 

— But they having argued before me,did take the recovery tobe wel 
enough upon the word t#nc teneant; notiwell obſerving all the parts, 
aS I noted before. _ .. '» © 1247/1108 1k 

And then they held that yet the recovery was voyd, becauſe 3el- 
tby was by the remitter(after the death of the ſaid wiſe withour iflue) 
tenant in tayle puts poſſibi/iry, and fo within the Stat. of 44, Eliz. of 
figned recoycrics againſt tenants for like vouchees. 

Bat taking the caſe as I have argued it,and as Thold the Law cleere, 
Melton was never lefie than tenant in tayle: firſt, by the fine of his 
wife and himſfelfe, and by his owne fine to the uſe of himfelfe and bis 
wife again in the ſpeciall tayle the rem. to himſclfe in generall tayle, 
which remitted him and his w ife to the uld tayle , ſpeciall with the 
old rem.depending upon it as long as the wife lived : But when the 
wife dyed , then the old tayle and-rem.vanithed , and the husband 
AMelton became tenant in tayle generall: by his latter rem, raiſed by 
his own fine and ſobeing ever tenant in tayle , can by no meancs be 
drawn within the Stat.of 32.H.8.8 14 Eliz. and then if the recove- 
ry were good, he comes ina vouchec of all his title in tayle,and binds 
all remitters upon any. of the cſtates, which he had at any time. 

' But of this point I ſpake not publiquely, becauſe I held it no reco- 
very as it was found : But Tuſtice Hatro» obſerving my courſe , did 
aske'me in private what I thought of the caſe, admitting the recove- 

- ry tobe good, To whom I replicd and made anſwer as before, that 
then I held agatalt the Plaintiffe.” | 


339. Waterhouſe & Vxor Verl. Saltmarſh. 


« CO Ir Edward Waterhouſe and his wife, were Plaintifs againſt S9/t- 
« \ Jmarſh, under Sheriff: of Torkgſvire, and divers his Bailifes, a- 
« oainſt Joby Keelin. The caſe is thus, The plaintiffc and Keeling we 
« bound with David Faterhoaſe as his ſurcties,to one { oale,in 40 


&« Keeling. but at the ſtite of Keeling, executian was forborne by Cole, 


« to ſee if any contribution could be gotten of the Plaintif,for David 
Aaa © WP ater- 
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« xwalterhouſe wis Bancrupt , and atthe lat nothing X "ole 
* tooke of Keeling 217 |. in ſatisfaction ofhis peat delivered his- 
**bond into the hand of Keeling , allowing him. to ſuc againſt the 
« Neintif:. . Againk whom 'Xoe/ing ſent to Saltwmarſe an Attach» 
© ment, and withall a Cap, #rlegar.againſt the Plaintiffs before Tudg-- 
© ment at the ſuite of ene. Baf{a ſtranger, without his privity or the 
t Nlowance ofthe Conrt,or the Kings Attorny, to the end that if the: 


- © Plaintifie kept his houſe, they might break the houſe , and to ſerve: 


© doth it an} the attachment; | The Sheriff thereupon entered the: 
* houſe in the morning,the utter doore being open, but being within, 
* the houk with 6 Baylifs,; 5. of them being Gaole birds, ſhut the: 


© doorcs and drew their fwords, and preſently he, with 2 of them: 


&« with their fwordg drawn ran up to the chamber, where the Plain- 
* tift and-his 'wife were in- bed and the doore lockt, and knocking a. 
© little, without teliing what they were, or wherefore they came,,. 
© brake open the doore and tooke him, and tooke bond for his appa- 
& rance upon the L«tirat.and 40s, for ſuing - out a ſuperſed. upon the 
<outlawry,and ſo diſctarged him,and afterwards the Plaintife paid: 
<<-or gave aflurance to Keehing for 901. and had his bonds both to Cole 
© and the Sherifedclivered-up unto him : Vpon all this the Sheriffs 
was4incd 260 1. for the unneceſſary ont-rage and terror of his Arreſt,. | 
and for not fignifying that hee was Sheri, that the doore might 
have been open witheat violence, and: eſpecially for diſcharge of the 
Plaintiff upon the Capiac wlegat,” and Keeling , though it were not 


holden nor judged tobe a Starchamber caſe, that he did ſue his fellow 


ſarcety for contribution , inthe name and by the conſent of the credi-- 
tor, though he himflfe had ſatisfied na ſort the debt, becauſe it was 
a juſt ground of equi”y , that the ſurcties ſhould be equally charged.. 
And itis ſocommonly uſed inthe like caſes, yet he was fined 501.for 

ulmg the Kings Proces-atid Prerogative, without Warrant of Court, 
or party.inrereſd-, hee himfelfe having no intereſt in it, but by that. 
indire&tmeanes defrauding the. Plaintiffs ct bis liberty ot defence of 
houſe, againſt his private debt. | 


340. Cafely Verſ. Weſton. 


F< echiel Weſton late Sheriffs of Ratnorſpire, wastined at the ſuite of! 
Caſely, for that having a cap. mtdegat. delivered unto him, againſt 
one Eraihaw,tcing in view whea he. was attending oupon the Indges: 
of Aſlizz, from the Church to the Hall, he did not endeavour preſent =. 
ly to take him, whereby he then. eſcaped. Bar it did alſo appcare ha-. 
ving meancs afterwards to take him, he did not, bat tooke his word 


341. 


1, 347: Lanrethell Vedl Bing, 
Tephen Loncaftelt Exccutor of Rich Leveatel recovered in the K, g,,vvn. 


— 


I Beneh,againſt $, Ralph Sidvey one 1001. debt, who being taken in of Bayte _ 


cxccution efcaped, and Srephan Lancaftell brought an Ati. of debt a- K. 


gainlt S,Ge, Rejnolds the Marſhal in the deber, 8 detinet and had Iude- thall be alligned 


ment,whereupon a writ of crror brought, and Geo. Crook infiſted up- tor error. 
an Hiſtoks Caſe Cited in Hargraves Caſe, Co.tib.y, 13. Judgment was 
given in the K. Bench and new errors were afligned, that there were 
neither Baile nor Bil filed there, We agreed that the error avaſt be a(- 
ſigned,that there was neither baile nor the party in the cuſtody of the, 
Marfhal,fur if he be, I may deelareit againft him,for that ignatural, ail 
declarations being in _cuſtod.&c. and the Baile is but a fiqtion of the 
Marſhals cuſtody, and ſo bound tothe Courts, for otherwiſe it were 
againſt the Record to aver that he were not in cuſtody being fo layd 
and anſwered to. 
342. V illis Verſ. Woodhouſe. 
| Cafe. 

Vy#z Wills brought an Atiennpon the caſe upon an error, 

Y and converſion of goods ,Againſt Filliem Woodbouſe in the K. 
Bench,the Def.pleaded not guilty, and the Plaintif had a verdit and 
Iudgement, The Dcf.brought an error and affigned twoerrors: The * | 
one that there was no Bil filed, the other that there was no Bafle. And Want F'3i!l. 


upon a certiorari in that caſeawarded and returned, it was certified of 7 Baylc, 


that there was neither Bill nor Bailc filed and the Iu iIgement, not- 
withſtanding the ſaid error'was affirmed in ("am:ra $S, Traann 17. 
Dom. Regis witt.5 die Inlii in eod' ter in Banco Reg.qu,vide tr.16.Rs.ret. 
745.11 F anco Regis ubt tam prin” jud;cizu quam ſecund? intratur. 

The want of the Bill bei'ig the origin. was taken tebe within the 
meaning and intent of the Stat.of 1 8. E/iz.14.and remedicd by the c- 
quity of that Stat. | 

The want of the Baile was not materiall, becauſe it might be that 


the Defendant was in cuftodia mar, at the time of the Plaint. Bill cx- 


hibited, according as the aid Bill ſuppuſth. 
Prohi3ition. 
7 | 
343. Edwards Verl. Graves. We 
Hilip Edwards Exec of Phil. Edwards, had a prohibition againſt —_ mn, Yd 
Graves, and the caſe was that one eAgnes Salter deviſed that the ,, imum be 
Teſtator and 3 others ſhould {ll certaine lands, and ſhould diſpoſe (14 by execy- 
the money to the Det, and three others equally, the land was f: 1d ac- tors & the me- 
cordingly, and the now D-F. ſucd this ex<cutor in Court Chriſtian, #10 be apo: 
for the 4 part of the money, The Court hcld that ncither the land nor a _ 
Aaa 2 mony 
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372 Hobirts Reports, TOs 
"money was teſtamentary as this caſc is, for it was not affets to debts, 
Court ors and a fome _ of Iand and'appointcd: to ſpeciall uſes. in way of c- 
bn lows ity Fc Quity,and not ofa legacy,and therefore is not tobe fucd for there, but 
mereſyofcautes Þ Court cf equity ; neither-can that. Court hold plca for a Legacy in 
according to Cquity, but where it is a Legacy in Law indeed, for they muſt hotd 
their Law. plea by their Law as other Courts of Law do, | 


f F 


344. Twiſſe Verl;,Cottop. 
Dower againſta TY Ower. The caſe was that a Tenant for life, and thereverſion in. 
; vefans for life, a fee of Iand, whereof the Demandant had title of Dower agaipſt - 
| Verſion, how ir *9e Tenant for life hanging the writ, he inthe reverſion levied afine. 
works upon it. WithProclamation'of the reverſion, the Tenant for life dyed, ..the _ 
yearcs expired,aninow the Demandant bringsa new writ of Dow- . 


cr againſt the Tenant in.poſeſſion.. ., - 


Replevin: OY - 345+ Reynolds Verſ. Okeley. 


Diſtreſſe of He Def.avowed for rent reſerved upon a Leaſe for life, the Plain... 
beaſts eſcaped '& pleaded in bar and conveyed himfelf- ritle to 10 Acres. ad joy- 
for treat... , ningand put in his Beaſts, and-they eſcaped into the place,c.and he 

frelhly followed to drive them out, but 9 Irievbant x recover them 
the. Uefendant diſtrained them. The caſc had been ſomewhat better, - 
ifthe Tenant ought to maintaine the fence, 


Replevine 4{-;. © 346; Sir Chriitapher Heydon & Goodhall. 


" WEE "OR Ins Revlevin, Goodhall avowed for rent reſ-rved upun a Leaf fot 
Replevin, {life and had ludgment to have retor, irrepleg- and dammages and 
p coſts adjudged. The Plaint,brought a writ of error,and had a Swper-. 
ſedear,and it was moved for. Goodhall, that: Heydon might find ſurcies. 
according to the Stat. of 30;of the King. But the Court reſolved by 
the meaning of the Stat. he was.nat to find ſureties. But if the Avow- 
ant had brought-an,aion of debt for the rent, and had judgement, tt 
had becn within the Law. for the words, 


Obligation. 347. Chandler Verl. Thompſon. 


"Handler againſt. Thompſon executor of Har/et debt, upon an O- 

. Execut,fortime ligation of the Teſtators: The Def. pleads that the teſtator made 
+ 5h 4 they 1s him exccutor till one /oby Aarler ſhould come to 24 yearcs of Age, 

- wraps expired, 30d in the meane time to keep all his goods for him, and.then to de- 

liver them unto him. And the faid Joh Marlet then to be executor, 


and ſhews that before the writ, /. 32, was 21:yeares of age, and Fo 
cc 
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. Hobatts Reports. © 373 

be delivered him the goods which he accepted, «b/q; hre,c*c, 49, ipſe 
die impgtrationss,c. fuit executor ,&c. It was debated by the Courtyif Executor for a 
the firſt executor ſold or waſted th: goods, tow the creditor ſhould 'imewaſteth his 
relcive.himfelfe for thoſe goods ; the new-executor taking upon him SO ens 
the executorſhip ; For the, goods never came to the hands of the new ;ciev=g atter 
exccutor , though perhaps he may have an ation againit the former his time «xpires 
exccutor,for ſo much as he did not lawfully adminiſter, fur againſt the 
vendees he can have no remedy,for the old executor may remaine an. 
. Executor {till for that purpoſe, the other being none in cff& for theſe 

fools. avin tie caſe of a Sheriff: that dothnot deliver his priſoner he. 

ath in exccution to the next-Sheriffe.. _ +vy | 


348. Fawkner Verſ.. Andrews... . - 7: -Drobidition.. 


] N Prohibition the partics be at ifſue upon a cuſtoine de non Deci-Dilmes charged 
mando of wood, infra Villam de Suſſex. It was moved by Finch, of the tith of 
whence the ven.fac.ſhould be, and the Court diredted that the beſt "999, in the 
were de corpore com.for wood, is no viſue,whereof:the Court can take Tg. 
knowledge unto this caſe, for the Def.. aſſented theſe kind of aſſents 

would be entered upon record.. : 


$5 : 349» Plat and Holford. _ | Breve de Refios 
| a writ ofright between Plar Demand.and N7o/ford Tenant, The Wie of righe 
tenant pleaded that he was within age, and in by diſcent, and pray- ayde prayed by 
cd the Court that hee might cemurre till his. full age',, whereunto *2ants in .. 
the Demandant replied that he was fcifed till the tenantdiſſiſed him, oo c 
and traverſ:d the difſcent., and day was given tothe intent to adviſe echthar _— 


what. he. would do, iaby d:(ſcifin. 
350:. Waterer and Freeman. 5. Caſe... 


"i He Caſe of Waterer and Freeman ſup. pag. 322, was this Terme 2457. ”- 
Irdged for the Plaint.and the relt of the Inſtices deſired me to de- 
liver the Indgement and reaſon, wherein [ firſt obſerved that the mo- 
ney was not twice levied, nor the Plaintiff: twice charged with the 
damages, as the Declaration did pretend and ran ; for the firſt was, 
ro defeltu emptoris damna parata babere non poſum, but yet it appeares 2 Fieri fac.upon 
y the declaration that hee was twice vexed and diſturbed, and that 9P< »udgment- 
wilfully by the Def. who had firſt one execution inchoate, which hee 
ought to have followed full well knowing it ,. ad not to have taken 
another, for clic he might take'in execution and take away hismilch 
kine or cattle, or his plough beaſts, but now the Tury mult give dam-- 
mages according. to the. lc{k. 
Aaa 3; But 


37% 


Hobarts Reports ores; : 


But if the Def. in this caſchadbeen Ig norant and had not knowne 
yr = cattle firſt taken,he\had not been'lyable nor ſubje to the other 
ion, | : | 
But now to the maine point,we hold & arc of opinion,that if a man 
bring an a&ion upona falſe ſurmiſe in a proper Court,he cannot bring 
an ation againſt him and charge him with it as a fault dire&ly , an 
ex diametro,as if the nite itlte were a' wrongfull A&,for execmrio /u- 
ris non habet injuriam. And as all by nature is good,ſo S,Pawl faith the 
Law jis-good if a man uſe it lawfully , fo the abuſeof Law: is the fault - 
therof, 11..E/, A man brought a writ of forgery ,8&c.the def.though by 
the Tury he was found guilty, conld not have a /candalum magnatum, 
andlay the charge contained in the ation to be the ſcandal, fo 43.E1 
3-33. The Plaint.brough an ation of falſe impriſonment,the Defend. 
pleaded that he cauſe4 him to be impriſoned upon the Sta, The Plaint. 
replyed that there was a day given him upon defecaſance to pay the 
money,and that he paid the money before the day limited, & yet not- 
withſtanding the Court tooke it into their conſideration, and ruled 
it againſt the ſaid Plaint,becaufe it was P—_ evident and plaine 
that he was impriſoned by the due courſe of Law. | 
And fo werulc it every day,that if a man be impriſoned upon a for- 
mall ſuite, though there was no juſt cauſe of ſuite, yet if he give abond 
for his relcaſc,he ſhall not avoyd it by a dwreſſe,for it is in carcere legs« 
tio, that is by Law,though the party did untruly procure it. 

But now on the contrary part,if you charge me with a crime ina 
Court that is no way capable of the Cauſe, I ſhail have a&ion for it 
and hay that very complaint to the ſtander ,as it is reſolved, vid.l. 1.14. 
In the caſe of Buck/ey againſt Wood, for Charge of a piracy or felony, in 


- the Starchamber,for it is /candal temerarinm;, 3s if it wers ſpoken clſe- 


where, being no. Court to that purpoſe. So T hold if a man fue in the 
Spirituall Courc for a mere temporall cauſe 8.E.4. 

Now to the principall caſ:,it a man fue me in a proper Court, yet if 
his ſaite be utterly without ground of truth, & that certainly known 
to himſclfe,I may have an action of the caſe againſt him for the undue 
vexation and damage, that hee putteth mec unto by his ill pra tiſe, 
though the ſaite it {clfe be legall, and I cannot com plaine of it, as it is 
infuite, As in thecaſe before, and therefore the 16.of E.3. Fi2.35, 
Deceipt 35 a conuſce ofa Stat. ſued execution againſt him and lis At- 
ſignes, in the nature of audira querela, So note the diftiuRtion upon 
this caſe and 43,E.3. before; 11cewiſc T hold that I may have an action 
upon the caſz, againſt him that ſues me againſt his releaſe, or after the 
money duly paid; yea though it be upon a ſingle obligation. So where 
one doth bargain and ſill his land at the Com Law and 1e'uſe to make 
afſn ance accordin:ly, and after conveyeth the land to another, who 
hath knowledge of the firſt bargaine , the firſt bargaine may have an 

ation 


:  Hobartis Reports. 
a&tion upon the eaſt vr deceipt as well as /iprs, whereupon f airefav 
| 2 34 E.3.faith wehthat if _ wil be good pleaders,thereſhould not 
| becauſe of ſo many fints in Chancery,But now two cautions are to be 
| obſerved to maintaine-aRionsin theſe Caſes, | 
The firſt, that the new ation muſt not be brought before the fir{ 
be determined,becauſe til then it cannot appeare that the firſt was une 
juſt,- which is the. reaſon given by the Indges 1. R,  3.and that is the 
| reaſon thata writ of conſpiracy lyes not till the Plainc.be lawtully ac- 
quited, The other rule is,that there mult be a thing not only done a- 
 miſſe, but alſo a damage already fallen-upon the party, or cli inevita- 
ble. And therefore 19. H.6. 44. If a man forge a bond in my name, I 
cat have no action upon the caſe, tut yet if I amy faced for the wrong 
and damage;I may avoyd it by plea, but if it were a recognifance or 
fine, I ſhall have a deceit preſently before executis, For gue vel conti- 
zet, vel certe fiunt ineſſe iaentur, 43.E.3.20.Deceipt againſt one that 
procured a.forme done by colluſion. 


| 351. Fleetwood Ver. Curley. 
M Iles Fleetwood brought an a&ion upon the caſ?, againſt Francs 


Patents 42, 7+ did make him generall receiver of the Court of Wards 


Plaint.did ſpeake of the Plaint.thefſe words, M. deceiver (meaning the 
Plaint.) hath deceived and cozencd the K, and dealt faltly with him, 

and I have him in queſtion for it, and I doubt not but to prove it ere 

it be long, npon iſſue not guilty it was found for the: Plaint. before me 
| at Guildhall, .in arreſt of Indgement it was ſaid, that it doth not ap- 
peare by the words ſpoken,that they were ſpoken b. this Plaint, For 
M Decciver had no property to that purpoſe, and then the 5z1wendo 
will not make it certaine, whea it appeared to the Court, that the 
words will beare no cercainty. : 

Secondly, it may be objected that he did not fay that the Plain.did 

decciv=- the: K.in bis Office, yet the Court after divers arguments gave 
ludgement for the Plaint, And as to the firſt exception it was agreed 
that 1f a man ſhould fay, looking upon 3 perſons, one of theſe murde= 
red a man,no imyerdo will helpe this incertainty nu more in the per= 
ſon than in the matter of ſcandall. Paſch.19.1ac.N.B.fol.8, 

Harmeby brought an action againſt Dacking,for ſaying that he had 
forged a writing /nnxenao all the circumſtances, and though he had a- 
verdid, yet could have no Indgement. But here it is ſaid, at the time 
of the words the Defen, bad ſpeech of the Plaint. and cxpreſly that he 
ſpake theſe words of the Plaint, And then the word deceiver, though 

; it 


375 


Carley Efqand declared, That whereas the King by his Letters a words 
ecelver 


during his life, which Office he hath jultly executed ever ſince; clit 


the Def. the 16, ef R, /ac. having ſpeech with one #/horewood of the King, 


M. 
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| Hobarts | Reports, | 
it doth not import receiver, yet the alluſion and ironicall reſemblance 
ofthe ward doth very well beare the application of the Jwnwendo, and 
if ſuch a ſlight evaſion ſhould be admitted, it would be a common pra- 
as with crafty wits,to ſlander fafely. And if he had faid;M.receiyer, 
there had been no doubt, | 
And tothe ſecond poinr, it was likewiſe agreed that words of an 
ambiguous ſenſe ſhall receive the beſt ſenſe,as (pox) not the French 
pox, and 1 2.1ac.l.Rel.fol,8, Miles brought an ation againſt Tacob,for 
ſaying he had poyſoned one Swith,and had Indgment in the K.B. but 
we reverſed it,becauſe it might be againſt his will: It was alſo agreed 
that if the Phin, ſhould have added an innuendo, that the deceipt was 
in his office, it would have becn nothing available. But the Court re- 
ſolved that upon the whole caſe here the words muſt be underſtood of 
themſclves by conſtruction of law of his office, for always words am- 
biguous muſt be of an indifferent ſenſe that ſhall be indjfferently take, 
But when there is a pregnant violence,certaine it may lead the Court 
and hearers to take it one way, that it ſhall be taken,and not another 
imagined, whcrof there 1s no apparence. So-here when you ſay the K, 
receiver, that he deceived the K.it muſt be underſtood in that wherin 
it appeareth that he may deceive him, & not to take it at large when 
no other meaning appeares ; and therefore not like the caſe of Pox, or 
poyſoning before metioned,otherwilſe if he had faid, that he had'been 
a common decelver, without applying to the K, certainly whoſe Of- 
ficer he is, Mic.11.1acl. Rab. 2, Tardly being an Attor,brought an a- 
Aion againſt Elz and declared whereas he was retcined by one B an- 
croft againlt the Def.he ſaid of him to Ban,your Attorney 15 a bribing 
knave,and hath taken 201, of yon to cozen me,and had Iudgm, For it 
ſhall be of him as an Attor. And Aich,14 1ac.l.Rub 194. Box an At- 
torney brought an action” againſt Barnaby for calling him Champrer, 
and had Indg. And its not materiall that its not alleged 1n this caſe, 
and the others that the hearers did know him to-be the K.- Receiver, 
and the others to be the Attor, and yet it were not fo ahd-the flander 
and dam.confiſt in the apprehenſionof the hearers, and thertore flan- 
dering words in Welth beare no ation, except you athrme that they 
were ſpoken in the hearing of the that urderſtood the Welſh tongue: 
But when ſlanderous words are ſpoken,web are a wrong, the wron- 
gers arc anſwerable,for all evil evets & dagers.Now rhe hearcrs may 
come to the knowl.or others to who they thi] report the words may 
know that they are perſons of that condit. that make the words actio- 
nable, which in the caſe of Welſh words cannot be ſo underitood in 
any reaſonable poiltbility. | 
352 CraneVetl.Tayloy. _ 
_—_ Crane brought an action of covenant againſt Iam.7aylor D, of 
Div.and one of the Prebendarics of Zly,and the caſ: was, rhat D 

T maa 


TE LEI nn, $95 
LAY La Be? I'S 
+, OA 


| Hobarts, Reports. 377 
Hg Deane of Levcoln,and this Def, and all other the Prebengarics | 
here, by their Ever. names bad covenanted joyntly and ſeverally, to 
, Mmakca Leaſe of an Inne called the Bel, within Newgate unto Crave, 
| which Leaſe and Cony. was by demurrer in Law argued tobe voyd, c, ..,, Church 
upon the Stat, x 8.E/3. but the caſe was judged for the Plaint, that the rextesand Co. 
Cove.was good in Law,becauſe it was not within the Stat, 18, E/iz. venants for the 
being concerning a houſe in London,tor though the Stat. 1 3.Eltz,c,10 excend Not to 
be generall againſt all Leaſes and Grants,other than for 21 yeares,es- ues in Cities 
- 3.lives of all the poſſeſſions of Deanes and Chapters,&c.yet there is a _ 
_ Stat.of 14. E/i.mentjoning the fame may be granted,deviſed and afſit- 
red, as they might lawfully have been beforc,and as if that Stat. had 
not been made,fo that Star,ſets all looſe touching ſuch houſes in Citics 
As arc againſt the Stat.of 13.E/5.and therefore that Stat.of the 14, Es, 
c.11, makes a new Law of it elſe, for that then no Leaſe ſhall be made » 
of them in reverſion, which was not reſtrained by the x 3. E15z.as ap- 
peares by the Star.of 1 8. E/5.which provides for that miſchicfe,as noe 
rovided for before. Alſo the Stat, 14. E/,cap. 11. alienations of fuch 
| Fonks except there be full recompece given to the Church at the ſame 
rime, ſoas with ſuch recompence they bs, « alyen in fee, which wag 
not permitted by 13. Then comes the Stat, of 18. E/iz, whichrecites 
that fince the making of the 1 3.divers Leaſes long before the expira- 
tion of the former againſt the meaning of the St. 13.and enafted that 
all Leaſes made of lands, whereof any former Leaſe was then in be- 
| ing,and not tobe cnded within the 3 yeares ſhould be voyd, and that 
allbonds and Cov.for making Lea. againſt the intent of x8,or 13,E1. 


| ſhould be void,fo this Star. toucheth not the Sta.of 14 Eh, which per 
| _—_— + leaſes in rever.at all nor was named, metioned or expreſſed 
in tnls tat, 


353- Wilden Verſ. Wilkinſon. Obligation. 


Ohz Wilden brought an a&tion of debt againſt Toby Wilkinſon upon 
an Oblig.of 1 ocl, thecond, was to fave the party harmleſſe from all Conditionof an 
actions and dam.that might ariſe upon the releaſe of the def.out of ex- OR Ex- 
| ception being then in exccutis at the Plain. ſuite from all perſons that ,*;, 
| m1ght trouble him concerning the faid releaſe. ; | 
- The Defendant pleads that the Plaintiffclevicd a plaint in the Court 
of York, againſt one Natrall and alſo againſt the Bayle,andthis De- 
fendant was therupon taken in executionand the Plaintiffe releaſed 
him, which is the fame releaſe in the condtion and ſoconcludes that 
he did fave him harmeles,cc. The Plaint.replies, and confefſ=th the 
Plaint, Baile,and Indgment »e ſ#pra, but faith further before the Def. 
was taken in exec. Hart the other Baile gave him fecurity for his mo- 
ny and in conſid. thereof, the Plain, promiſed Hart that he might take 
out and lay the execu,upon the _ that he could not releaſe = 
| | B | Wits 
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\ . ..,_  Hobarts Reports. _ 
without the conſent of Hart, wherupon H. procured him tobe taken 
in excc.and then moved the diſcharge, who acquainted him with his 
promiſe to Hart ut ſapra,and thereupon the Def, made him this bond 
with condition prout and ſhewed that therupon he diſcharged him. - 
And F.brought his a&ion for breach of his promiſe in the K:Bench 
and recov.150 l.dam, & {c 4amnificatus, wherupon the Def,demurred 
in Law,and Tudginent was given for the Plain.againſt the opinion of 


Eaton, ho thought the condition was to be underſtood only by the 
_ words of dam, direQly growing by the releaſe,and not by any colla- 


terall A achors, as is this promiſe. But the reaſon that moved the 
Tudg.was, that this cond,did carry a forcible & apparent intent of fa- 
ving harmeles of fome danger that might arife,not upon the releaſe a- 
lone, but upon ſome externall and collaterall thing belides the releaſe, 
and yet by the meanes and occaſion of the releaſe: For the words are, 


' tofave harmles,&c.fromall perſons that might trouble him concern? 


Star -chamber. ., 


nal, and therefore ought to be ſued within the tiwe prefixed for penal . 


Tranſportation: 
of money Is an 


theſaid relcaſe: Now,no other perſon could moleſt or trouble him for 
the releaſe of his own debt only wherein no man could have to do but 
by meancs debors ; and where it is faid the replication was but matter 
of cquity, it is not ſo, but it was a neceſſary part in Law to make it 
apparent to the Court, that this breach was within the condi, which 


was likewiſe gener* and to bethen as Hat* tooke it,and as the bar is,. 


& the declaring of this promiſe to the def. wherupon he gave the bod, 
doth allo ſomewhat help the caſe, though I am of opini.1t would have 
ſerved without it, for he takes upon him at his perillro defend him 2-- 


Sainlt all the dam.concerning the new releaſe, Now Harrs ation was: 
exattly bent againſt the promiſe, for otherwiſe there could have been . 


no lawfull damnification,. | 
354. Conrteens:Calc.. 


N the Starcham.7elverron-Attor.gener* cxhibired a bill in the Stars. 


chamber,againſt Wlliam Curteer,& 7,0r 8.ſcure Duchmen,for tran- 
ſporting of ſandry great toms of money, ſince the beginning of the K. 


raigne,and lid his bill, that they had jointly and fever, . brought and: 
tranſported great ſms; that is-to ſay #4.Curt.ſo much certainc,&4o - 


evcry.one after another his portion certaine. V pon this bill every one 
of the Det. demurred in Law, becauſs the offence was made by L.pe- 


Laws- Again,the Stat. gives for his offeace ſorfciture of body and 


goods, and ſo makes it capitall. This.demurrer was referred to the. 


Chicfe Iuſtice and to me, and we over-rulcd it. 


offence againſt not permitted by the Common-Law. 
To the ſecond we reſolved clearely that no. Statute could be gy" 
ded. 


the Com Laws 


In the firſt bill was laid out no off:nce againſt the Stat. but againſt. 
the State, Policy and ſafety of the Kingdome, and fo puniſhable and . 
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ded to the like by donbefall and 
forfeiture. of the body ſhall be 


| | drougl againſt divers, and ſerved *© lite. 
fomcofthem with proces ad audieninm 7uaicimm, and ſome not. 


ſolved upon debate,that it could not be fo. For preſidents of Courts ag any leverali 
well as Lawsare built upon reaſon and Iuſtice, & tant* habent de lege bils though but 


IN ene writing, 


tition to every perſon, & ſo the word joynt is fruſtrate,and fo there;is 
no reaſon that the ſerving of one Defen. ſhould make another anfwer, 
that hath nothing to do with him or his cauſe, for it is not the parch- 
ment, but the matter that makes one or ſundry bils. 

In this ſuit moſt of the Def, had pleaded in bar not guilty, and af. p,,, 
terward in their rejoynder had pleaded the pardon by Parliam.7, 1ac. oeaded —_ 
which did extend to buying of mony, but not to tranſporting, and joynderafter 
thereupona queſtion aroſe whether ſomany of the defendants as were nor guiley. 
ncither naturalized-nor indenixed, were capable of the pardon. - 

Secondly,whether it were receivable not being pleaded-in the bar, 

To the firſt it was urged that the gener. pardon 1n the preamble and |, , 
inall parts uſeth the words ofloving and obedient ſubj, whereupon a +, ng 
the Ch.Tuſt. did in amanner cxpreſly hold them our of rclicfe. Bat I rendeto alyens: 
did avoyd that queſtion,as being not neceffary,for weall agreed that 
it did no good in the rejoynder for theſe reaſons. 
I _ guilty is no proper and perfe& generall iſſue, and needs no 
rejoynder, | 

, "067" Joynder muſt not nearcly depart from the bargas this 
doth and meore,for it implycth a contradiction, the one innocent,the 
other pardoned as nocent. 

3 Thirdly,upon anſwer, which is upon oath, the Def. is examined 
upon Jnter.and both make but one anſwer:Butupon rejoynder which 
is without Oath he is not cxamined,and yet he pleads matter of fat 
that he is one of the parties excepted, and fo againſt the courſe of the 
Court he pleads without Oath or matter to bar the ſuite, 

But to the other point I hold againſt the Attorn. generall, that the 


D«ch.living here within the K.prote&ion, being ofa friend Country 


tobe alſo truly under his ſubje&.and therefore capable of his title of 
loving and obedient ſabj.but they are not capable of this diſ-JunRive 
title of naturall fub.which is uſually in Stat.ſer in oppoſit.againſt De= 
nizens and Stran, and ſach as arc Forrci.and Stran. And therefore if 
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3380 _ _ © Hobarts Reports. 
fach a ſtran.in amity comit Treaſon here,the Indi&.ſhal conclude cox; 
debitam allegiantiam, and ſhall call the King Dominum /num, but not 
waturalem Dominum. % a WAA 
And beſides the gencr* pardon hath reſpe& to the gener? contribut* 
for the Subſidy, wherein though theſtrang” be no grantors, yet they 
Pay more then we, and ira fort they may bee called grant.for living 
cre they do tacitly fabmit themſzlves to our Laws and formes of law 
making, and ſo their grant and conſenr is involved, in the conſent of 
Parlia. And though they be not admit.to'thechoyce-of Knights and 
Burg.that moye not, for no more are the £»g.themſclves that are not 
Freehol. And I think no Tudge will doubt but that ſuch a-ſtran, ſhall. 
have the benefit of ſach a pardon amongſt com:penallLawes, and of 
other com,offences. But if the ſtran.were not in the Kingd.at the time 
of the pardon made, then lie was not within the benefit, for he is not. 
otherwiſe a ſubject but by his reſidence here: 


Starchambers. 355. Hollis Caſc . 


& | He Attor.generall 'did informe againſt Sir Hol L. Houghton for: 
that upon a petit. exhibited:againſt him to the K.by Sir E4.(oke, 
for ſtirring up one to ſcandalize and ſac hiim'inthe Starcha.the K, rc-- 

ferred the.examinat.of it. to 4 ofthe Lords of the Coun... who having 

cald and examined him, did therenpon enjoyne himupon his -Allege« 

ance that he ſhould diſcloſenothing that had paſſed'in his examin. 8&: 

that yet. he had in contempt ofthat com.diſtloſed ſome of it to ſuch 8. 

fuch,& named to whom, to inſtruc &:ſir the to ſuppreſſ the truth. 

To this the L, Hog. demur. in Law and affigned for cauſe that this. 

comand. was not binding, becauſe it was not as from the body of the 

- Councell, but from particular Commit” for. one ſpec. purpoſe, But the: 
demur, was over-ruled , firft matterially in thatprepar* of witneſſes, 

to ſuppr. the truth is a full charge ofit ſelfe,fit for the Starch.and to be: 

anſwered. And it is further accompted preſumpti.to weaken the ati, . 

of aicle& numb? of Councel;; choſen and appointed by the.K.himfelf, 

Councell Privy and therefore Serg* Aſbley and Hnghs of Grays-Inne, that were of his. 
their authority. Coun, were ordered at theCoun. Table to make a ſubmiſ.web they did. 
Touching the injoyning ſecrecy upon Allegi.in this-cafe Ideliv,my 
Paine of allegi- opinion publikly in my. ſentence that the Obli:of Alleg.was not to,be - 
ance nor to bee applied, nor laid upon private cauſs, .for-no man could make a caſe of: 
— " Alleg.other then ſach as the Law makes & as conc the Faith & Loy-- 

caſe SaNcStace: ity of a ſubj,that he makes to his Soveraigne in point-of Statc,*: 


Szarchamber. 3 56.. Meyres Caſe: 


I Attorney general did informe againſt Fohn Mayres 1n the be-- 
halfe of the L.Digby ſuppoſing that he had forged a Leaſe of di-- 
Vers: 
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yers lands parcell ofthe poſſeſſions of Sherborne,being now liisin the 
name of S.#alter Rgwleigh when he had it, © © + 


The caſe now'comming to hearing and being heard;it now fell out 


the Leaſe pretended and-ſuppoſed to be forged , being produced, the 
ground called Long Afare was not-contained in it neither by name. 
nor by generall words,but all the reſt of the lands were in it. 

Now the Def.pleaed to the Forgery not guilty, and fo the Court 
adjudged that as the bill was laid he was not guilty,for it is not the 
fameLeaſfe, and it was unneceſſary curioſity ſpecially that marred the 
cafe, for being of a ſtrangers aR,if'it had been at the CommonLaw,he 
might have made his ob rmation That the Forgery had been offome 
one parcel whereofhe had been moſt certain, for ſomeplace or parcet 
ccrtain,for there-muſt be ( 1mer alia)-as bath been formerly adjudged: 
and rule in Patrickand Cokgs caſe to the like effect. | 


257. Lancaitell Verl. Sidney: M;19. 7a. 


" Tephen Lancaftell executor of Rechard Lancaſtelt his father did re> 
FJeover by a Indgement in the K. Bench, againſt Sir Ra/ph Sidney ; 'a 


debt of 1004, upon an Obligation made by the ſaid Sir Ralph Sianey 5-Caſe- 


and.q. 1, for cofts,. Sir Ra/ph Sidney afterwards was committed to Sir 
Geo.Reinolds, being then'Marſball of the Marſhalſey, in the execution: 
of the ſaid debt ani coſts; who ſaffered the faid Sir Ra/ph Sidney toc 
—— the Plaintiff: being not fatisficd of the faid debr and coſts, upon 
which eſcape the ſaid Stephen as-cxecutor ofthe ſaid Richard; brought: 
an ation of debt of 1001, againſt the faid Marſhal and declared in the 
debet and tetiner and upon wor permiſit ire ad larginm, by the faid Mar- 
ſhall, Srephen LancaFell the Plaintiffe had a verdi& and Indgement- 
againſt the ſaid Marſhall for 1041. debt, and 111, 10s. coſts;  * ' 
The Marſhall upon the writ ofcrror affigneth theerror: g 
That the faid action brought againſt him by the'faid executor ought: 
to have becn 1n the deber only,and:not in the deber and detiner,. 
That the exccutor-in his declaration againſt the. Marſhall hath not: 
ſhewed the Wilt of the Teſtator his father, but concludeth his decla-- 
ration with Et inde producit ſe, and doth not fay Er profert hic mn 
. Car, Literas teſtamentarias pred' Rich, Lancaſtell, the ludgment is re-- 
verſed in the Exchequer Chamber, EY 
' The Demandant brings a Formedon in the reverter of lands in Tn-- 
hurt and Salchurſt,and declares that Roberr Earle of Efſex,and Fran-- 
cis his wife 3 3.El:z;levicd a fine thereof to Gerrard and A7its, which ' 
fine was to the uſe of Eliz. Sidvey in taile, the reverſien to the-Lady 
Erancs the Demandant and her heires; and &1{;z, is dead without 1f- 
Bbb 3. ſacs; . 
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ſues, and that the right of the tenement is reverted to the Lady Fran , 
cis, per formams doni : The tenant vouches Richard Gilc and Henrick. = 


Parry, The vouchees confeſt the faid fine and uſe ut ap. But they fur- 
ther fay that E/iz.married Roger Ecof Rutland, That the E.of Eſſex 
dyed, and the Demandant intermarried; and that they for the conſi- 
deration of money dill levy a fine of the faid land (inter alia) unto Ree 

er E. of Ratland, who was ſifſed of the tenements to him and his 

ires. And then they adde that theſaid Roger and Eliz. his wile, 7. 
1ac.levied another fineof the renements in Gaffon and Screvin;which 
fine was to the uſe of the faid £1:e. and her heires,and then ſhew that 
the E. Rog. dyed and Ele.dyed without ifſue,and that the tenements 
diſcended from her to the tenantViſcount Liſle as her Vncle and heire, 
fo that laſt: fine was pleaded to bring the title of the reverfion to 
the tenant. Butall the caſe and the Queſtion of it ariſeth from the 33. 
Eliz.& 3, Iac.tearing that upon the fine 7 1ac.the ſuppoſed extingui- 
ſhing of the cſtate for the life of Roger Earle of Rut.depends. | 

The Defendants reply as to one of the three parts of the ſaid tene- 
ment, thar the ſaid fine leviea by the Demandanttothe faid Rog, E.of 
Rutl.was to the uk of the ſaid Rog.and his heires, during the life of 
the faid Lady Francis the demandant, and as to the other two parts 
of the faid tenements, the faid fine was to the uſe of the faid Lady 
Francs and her heires, 

The vouchees rejoyne to the third part,c+c, That the Leaſe was to 
the E. and his heires and traverſe the limitation of it during his life, 
And to the 2.parts reſidue they fay, that the uſe was to the E. and to 

- his heires,and traverſe the uſe to the L. Francis and her heircs, 

The Iury find as to the ifſae for the third part the ſeiſin of Rog. and 
Eliz in taile, the reverſion to the faid Francs in fee, and that the De- 
mandant-had no other eſtate to thoſe lands in /nharſft and Salrhnrf 
(fo no Dower there) and then the Fine and Indenture 17. Tar. 3. Tac. 
between the Demandant and the Earle Rye. for money conteyning 
a demiſe, and grant of their eſtate of the 3 part of the faid lands (iwrer 
«/is) to Earle Roger and his heire during the life of the La. Francs 
Demandant.And the covenant to make and do ſach further and reaſv. 
nable aRts and things as ſhall be reaſonably deviſed for the better afly. 
rance, ſurety and fire making of their eſtate,of and in the ſaid premy.. 
Fs to the faid E.of Rurl. his hcires and aſlignes as atorcſaid fe.65 66, 
67. and the fine 3.7ac.upon it. And tie Iury likewiſe finds 2s to the 
ifſuc of the other two parts the intaile reveriion and no other titje of 
the Demandant and the Indent. of bargaine and fale ofthe third pare 
and the covenant of further afſurance #t /#prs, and that there Way no | 
otixr Agreement to lead the uſe of the fine,but the aid Indenture, . 

In the Indgement of this caſe, I have conſidered theſe points: 

What quantity of land contained in the fine, 3.7ac.doth paſſeunto 

the 
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2p , Hobarts Reports... . 
theE.of Ral.unto his own uſc and of what eſtate,and Tamofopinion 
that there paſſ:th but a third partduring thelile ot the faid LiFrancis, 
notwithſtanding the generallcovenantofrhe deed. 

_ This being admitted finee the demandants have paſſed a third part 
during -her life away; ſhee cannot demand the third part, nor by 


conſequence the whole as ſhe hath done, except by ſome meanes the. 


cſtate beegiven in.uſ, and the third be determined and extin&,' but 
that the tenant in-this a&ion-ought to hold the third part. againſt the 
Demandant during the La. lite, and that ſhe cannot maintaincher: 
Formedon againſt her own conveyance, F Fa-tt (7 7 ab 
Out of this it will follow , that ſhe muſt bee barred of that third 
part of her own ſhewi "5; ſhehathexpreſly confeiled by her repli- 
cation her alicnation- ofthe 4 part during ber life ty the fine 3.7acs 

But then the queſtion is whether (lic ſhall be barred of that z part 
and have Iudgment for the other 2 parts or whether her whole writ, 
ſhall abate, inaſmuch as ſhee hath by her own confeſſion falſified her 
- ©wn writ, and demanded the whole as ſhe hath made it- And T hold 
that the Court ought to have abated the writ for that cauſe, the Def. 
haying grounded their Formedon only apon the fine, 3 3, Elizabeth» 
whereby the land was given to the L, £/;z, in taile the reyerſion left 
tothe La. Francs.” And that the L.Eliz, is dead without ifſue,and fo + 
ought to reyert per fory# donationis, whereas now upon the whole caſe 
it appeareth of the demandants ſhewing to the Court , that ſince that 
gift 1n-taile made, the reverſion was conveyed away. by the deman=-- 
dants by the fine,z. /ac.thouzh returned unto her by way of uſs, . and 
fo alteration made of the reverſion ſince the gift in taile, 

What will be the effe& of this appearing to the Court of her own 
ſhewing and confeſſion, and whether that were cauſ? to abate the - 
writ? What the Stat. 18.£1;z.of /eofailes will worke in this caſe npon 
both faults :. And I hold that in this caſ? it cures both their cauſes 
of abatement. So I will conclude for a tbird part the Demandant 
1s to be barred, and torecover the other two parts,for ſo much as it 1s 
in queſtion upon the ſpeciall verdi, which is {:burſft & SalcthurF, . 

To the firſt point. ; y 
 Thetruth of the caſe is, that of fome part of the.Jand in the deed 
meationed, the L, Fran,was tenant in Dower actuali of the endows- 
ment of S.P. Sidney ; But of the lands of /nharſt and Salebar$F, which 


is the land in queitiun upon the ſpec? verdict ſhe had neither Dower 61, 

actuall nor any other title , but her reverſion in tee, as it is found in yan» in a d-<d 

the ſpeciall verdi&; | how they ' thall * 
Whereupon firft T hold, That foraſmuch as -ſhe had in Dower that >< *pounded- 


very third part paſt by the deed and fine demiſed to the E.of Ret.and 
his heires; during her life and noother part : | But- u here ſhee 1:14 no 
Dower as in Juhurſt and Salchurſt, the 3 part of the reverjioa in fee 

did. 
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did paſſe for het life undivided; and fo the Sentence which is but one 


1n-words, hath divers operations {cording to the nature of the thing. 
whereinit works, For thongh the deed and the grant contained in 
it be- induced with a rccitall that the La; Francs did hold a third part 
efthe Manours and lands inthe deed mentioned whereof [nhnrft and 
Salcherſt are parts,as of Dower,&c.yetthen it proceeds that in conſi- 
deration of mony, theſe, &+c. demiſed and granted,&&c.to the Earle of 
Retland in theſe words all the faid eſtare ofthem, the ſaid E.of Clan-. 
richard and La, Francis of and in all the 3 part of the Manor of Reber/> 
bridge, &c.and all that their eſtate of ad the 3 partofall thelands 
thereunto belonging in Inharſt and Salchurſt, So that the words 
of the grant are not bound to the words of the Dower recited, as if 
they had aid all their Dower or Eſtate in Dower, or all ber 3 part, 
which ſhe holds in Dower, but looſly and at large all their cſtate in 
the z part of the manor, Towns, &c.So the words being general muſt | 
not. be fruſtrate in any part as they ſhould be, it they were reſtrained 
only to Dower. So there is no cauſe to urge the neceſſity that the ge- 


- nerall covenant ſhould create any uſe of it ſelfe, becaute cle there were 
. no uſe of theſe lands whereof there was no Dower, for therein you 


had my opinion cleare contrary, But now I hold that no-more ſhall 


paſſe by the deed and fine but a3. part of all in uſe to Rextland, though 


the conuſees were ſiſed of the: reverſion of the whole: And yet L 
grant that if a man ſciſed of land in fee, will covenant with 7. $. for 
money to doall Acts that he ſhall requirefor aſſurance of the land to 


. him and his heires,and then levy a fine to. him, that this covenant and 


fine will give him the whole land : , And a declaration ofthe uſes ci- 
ther in expreſk words or in the Law is ſufficient, and this covenant 
is no leſſe than a declaration,and it [tands in its fall ſtrength without 
any other thing to qualitie it. So of this the would be no morequeſti$, 
But now conſider the caſe which a fine and a like covenant alfo in 
words , and yet {hall paſſe unto the third part whereof the reaſon is 
the wiſedome and the benignity of the Law , that being to judge of 
an At, Dee, or Bargaine conſiſting of divers parts containing'the 
will and intent of the parties, all leading to one end, doth judge of 
the whole and finds every part his office, to make up that intent,and 
doth not breake his work in pceces. | | 
Now here the deed containes the bargaine, which is a grant for 
money of all eſtates of the Earle of Cl/anrickard, and the Lady Francs 
of the third part of all{cverall things to the Earle of Ratland, by ſe- 
verall diſtin clauſes : Then follows the Habenaum to limit the E- 
Rate to the Earle of Rarland, which was not before, though it might 
thave been in theſe words. To have and to hold their eſtate of and in 
their third part,&c. to the Earle of Ratland, and his heires andat- 
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not reſtrained to the heires (as aforeſaid) bur ar large, forall heires of 


. 4. Then,cbat it will be for the betrer Aſſurance, ſurety,and ſure ma- 
king, which are all governing by the word (better Jand muſtbe for the 
better of that that was before. - _ | | 

_ Laſtly, of theeſtate, not, of. all their eſtate ( as, the Councell 
have reported it.) to the Earle of R#4lard his hexes and Afſignes, as 
aforeſaid, F . | 
es Ces Now 


Fbobarts Reports.- 

Now theſe object and preſſe this onely word [their eſtateÞand 
paſleby all the reſt that ſerve'for the declaration and reſtridtion, Note 
ir is ior [all their eſtate] caſe Srucklsy & Butler. Hil. 12; Tac.vot, 
$27,% The Earle of Suſſex Loig of *the- Manourof Cleave ſold to 
George all his Woods, Tmiber and Trees growing /apor totwm 5/lyd 
CHManerttm de Cleave viz. upon three Coppics named, weallagreed, 
that if the word t0:#92 had not beene there, v3=. had reſtrained, - - 

'  Now'1 fay;chat confidering all the former-pares of the deed; being 
exprelly for the heires; *andan explanation-of this very covenarit by - 
the former obſervitions;'their/eftate'in this caſe ſhall beunderſtood 
nottheeſtareat hrge, buttheir eſtate granted;-and ſo mach: theras 
ther,becauſe of thecloſe of the wordsas aforeſaid, which (as iscon- 
feſſed by the otherwiſe-fide ) limits the generality ofthe heires, by the 
ifitentof the reffoF the deed; for ftanding indifferently! itthe'erd of ? | 
the covenanttoth likewiſe extenditſelfe rothe' thing andeſtate;/giv 
veniby the like intent andupori the ſame reaſon; the rather}, - becauſe - 
there'is no violent words-{ofall therreſtate?} ſo itſhall be of the ame 
ſenſe,as if he had ſaid (their eſtate tohim and his heires, according to 

 thetturintentrand meaning of theſe preſents)or,(theireſtatein all the 

lands abblelid)ovhe heres afereſaid.But there wu havebeen'more” 
doubt, if the words (asaforeſaid)had been placedthus. That he ſhould 
make further aſſurarice tohim, and his heires aforefatd, of their eſtate, 
&-c. And yet I would not have doubted mnch even of that, as T obſer= 
ved upon the former covenant of enjoying,that ſpeak of heres at-large 
without reſtriction as aforeſaid; for covenants, conditions; reſeryati= 
ons, warranties, do all wait andjoyne to the grant. | 

And this is the very reaſon of the Tudgement tn the Lord Ryfſels 

caſe,{ v.11. 51. where a Farme was demuſed, excepting one clo{e by - 
name,and the Eeflte covenanted to repaire the fences of the premiſles- | 
and it was adjudged, 16.£//z.c That upon thedemule of landsnamed 
for Abuttals, the word (pramifſ#) in thelike coyenants, ſhall not 
reach to the Abuttals ; yet the word premifain his full and large 
ſenſe as prementionation or prenomination, as Afontague in Da- 
vs caſe, Plow, Buta wiſe man in his expoſition mult remember 
the rule ocu/us ad mentem , hee muſt keepehis eye upon the mark, . 
which is, . that.che covenant which is but afliadow, -muſtÞbee guided 
by the bodie', - whiclr is the 'eftate, And therefore/in the ſame. 
caſe of Liferd is cited a caſe , ' Jadged betweene the Earle of Pem- 
broke and Simonds, which was, thatthe Earle 'of Pembroke gran= 
ted colir Henry Bartlet the cultodie of Stafford 'walke, and Brooke 
ham walke, in the Forreſt of Frooxze Sethywood or his life, and then 
by another deed confirmed his eftatein Brookham walke; andby the 
ſame deed granted Stafford in the-Forrelt of Froome Sc4ywood, to 

him , and to his heires malez of his body, and then added a Proviſo 
| or 
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or conditi6n, that if he cut any trees in the premiſſes;, thatthen his 
eftateſhould ceaſe, -and;then. Barret cuts trees in Brookhans: | 
Andjt was reſolyedithat the word (premiſſes) ſo TE. 
thatybecaule the deed had gperationgont by way of confirmation; buc 
It ſhould not extend to the other parts of this forreſt of. ay : 
ood though it were named., becauſe that deed wrought netupon 
hem ; which caſeis full to che purpoſe, a condition being athing ax- 
tending and applying it ſelfeto the eſtate as 2 covenantdoth. And up 
on the lame reaſon. in Ziferds caſe, (v; 46.1.0, 106, where. one made 


a lealeof a Celler for a yeare,and if inthe end pf theyeare the parties | 


ſhould agtee that the demiſe thould continue ; ' then co; have and te. 
hold the ſame for g.years reddendo inde annuatim durante ditto termi- 
yo 405, And it was adjudged, that the reſervation didextend to the 
firſt year, though he held no longer, for thereſervationis attendant yp- 
'on the leaſe, and the ward; diffs: Term is ene to both. term. 
So here is an exteatjon.for warrantie, the 6; 6, E[1z,2. title of Vow- 
chers, 258. A.gives land to H. and his heires, et ego,et baredes mes 
warrantizabimns, not ſaying what,to whom, nor of what cſtate,yet 
all ſupplyed our of the grant. For, the law imitates nature,that gives. 
proportion to every member anſwerable.to.thebody, that nothing be 
. monſtrous or deformed: ſo then we proceed upon this ground, That, a 
third part and no moreis gratited away, during the demandanrs life”; 
wherofit follows, that for the ſamethird part, the defendant muſt be 
barred for want of right appearing to the court, . though the iſſue for 
 thatthird part be fognd for the demandant againft the tenant.That 
the ule of che third part was to the Earle of Folkind and his heres, 
ving! e life of cheTady Frances only. 
- This generall. poſition” is not auch denyed by the.demandants 
counſell, but they avoid itthus, © © © | 
: TY fay that after 7. 7acob. the Lady Elz. being tenant in taile 
in po 


effion, andthe Earle of Rur/anq her hisband being tenant for 
life in reverfion, joyned inthe fine to Gotton and Scr5ven in fee, that 
| this did works a. diſcontinuance by the fine of tenant in taile, and ſo 
the eſtate for life did drowne and extinguilh it, UN 
Sothat when the intajle determined, the' defendants reverſion 
. 6 |; EO NW LGASETISY, 100.” -; T3HTTP 
was to come in being, the eftate for life being before'extinEt in the c- 
ſtate givenby that fine 7. Zac. by which this Formedon in Reverter 
is to be defeated, if tlieeſtate for life beexfin&, T meane fo,” that it 
 thall run intothebenefic of the counſee t@ whomatis given, but to tlie 
old remainder or reverfion, 1t niuſt be either by furrender, or forfei- 
cure, or confirmation, By ſurrender it,cannot be. Note thatthis could 
not worke by,way of {urrender, as in Bredgus caſe it might, becauſe it 
1s remainder following, and yet there it is ngt takenas a furrerider, 
for then it ig had been againſt thepidgemept, 7 TT 
tPA on rb 3 SP og ide COA St YT SW, da dh Joop oli op 
| 0 Ces: To 


f 
1 
j 
' 

| 
* 
| 

| ” 


% 


. 
SO EO Ge <a SEED IG GETS Do rs ws... 


. 
© © > 2: OR 
| 


= 


A. 


> A » ” h ”-. '® 
_- © TothisT Aofwer; 


8: 4446 36S 
Soa+<4 $49 13 


; * 11 
5 © 7 # 


” Firſt; that the eſtate for life is not bythit fine 7, Zarob; drowned 


_ xdexrint bur tharthe eftarein rayle and for-life are both conveyed 


{TG SL AS 245 49h | 
wotved in theeſtate givenbythe' Tenant in 
ly as 3n eſtate by it felf "in judgement and. 


is not foreit2byE 
Secondly; Wis ti 
taile,bur it is given diftiniGt 
by the forcebflaw, oo 2 | | 
-"* "And'Here iſt I doe exceedingly commend the Tudges that are cu- 
Hous and almoſt ſubtile 4fur5, which are the words uled in the Pro- 
verbs of Salomrnin agood ſenile, when it is to'a gp0d end, to invent 
reaſons and meanes tomake AQs , according tot 


this "dns Þ 1603 6333222015 IE: F: -* 


| ng to the firſt intent of the 
patties, and to avoid wrotfg. by rigid rules might be wroughe 
out ofthe A « AraCLeat: drrhedin Predoxs caſe; Co,tiþ. x. 
rr 


A . 

ſhall holdchela 
in-Bredons caſe a[trange effe&t, for the Counſee that had a Fee made 
of both the Wares, a3 ioone as tenant in taile dyed without ifſue, had 
butan eſtate forlife}, for there was no' more: diſcontinuance: nor 
change of the reverſion , 'but lawfull giving of their eſtates and no. 
more, ice ih Engr end hens, ono IEEE 


, » 


rtot 18, atd licin Renizinder in caile joyhicin 


The Tent imtaile dies withour iſſue, the Counſte 
land, Auring the life of the Tenahr for term of life Note 


Thereis no f6;feirute in this caſe, becatſe the tenant for life gives- 


*% » . 


not the fee alone, but "gives only- fo much of the fee as hee hath and 
Jjoynes with anothe? in giving a fee urine the eſtate, without wrong 
ro any, and: therein differs from ML. 16: & 17. Eliz. Dj, 339. of 
tenant for life, remainder for life joyning intxteeffement iff fee, arid 
from 41. Els, 2, $4. of tenant ter life, making feoffement in fee to 


_ himintheremajad@@intaile and his wife. And if weneed(as in Bre- 


ons caſe) to avoid Aiconitinuance, it was deviſed that the rehnainder 


7 


in eaile fgulabe eh to pale rl, tohere to uote abſciture;the 
mander in elſe Be laid to patſe fiſt or laſt, (0, 
 TItis alfo nodiſtin&t Claiiſe, becauſe either of them gives their e- 
flate lawfully., and there is no neceſſity to receive a wrong tothe re- 
verſion, ſince a fee may be determinable by operation of law,as in Bre- 


ous caſe, though it ſhould by the fine bave beenca perfect fee, if there 


had beene ſuch gn one to be given. And. Coke in that caſe colleQs,. 
that by realon of that cloſe of tenant forlite, and hein remainder in 


taile, make a Feoffement for deed ; that this ſhall be nodiſcontinu- 
ance, nor {hall develt the reysfſion or remainder depending, becauſe it 
ſhall amount but to a grant of both their eſtates,and ſo it thallbea fee 
determinable upon borh their eſtates, and no abſolute feefrom the one 
nor the other, whatſoever the word'imp rts, the one conſtruction 
working by right, the other by wrong, which the law will not _ 
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' they were before, fo in. Engl/bes caſe, in Bredons caſe, the Counſee: 


ſhould have veſted with his Counſee. 


"reverſion, who had that eſtate by: the grant of the Donee himſelfe, 


"bedifcontinued, Andtherefore puts the caſe, that 4. Doneeintail: _ 


—C — — _— 


"fame reaſon if B. will not releaſe to the-dilcontinuee, , or confirme : 


ten 


» S 


have beene 


| joymin 


thors of the new eftate according to their meafures.. Pons 
But now inthe Counſee they are but one intire ſtate made of 
cows degree wig oved the Confulion,as Chymilts doe,by cxtra-- 
' Ctrng and ſegregating the ſimples of a compound As ſuppoſe this con- 
veyance were upon condition, © the entrie thall reſt if'cheir eſtates as 


tooke two eſtates, and from two givers ; tenarit for life and an in- 
Ent inremainder by fine, The Counſee now had but one eſtate, yet- 
. _—_ reverlall of the fine, the law reſtoreth no more'to the Infane, bur 
the remainder becauſe he gaveno more,. yet the eſtate for life, was as- 
inthis caſe given confounded in the fee ,.and no forfeiture made in 
- Englifhes caſe;] So in this ni L holdit cleere:; Thataf ay Infajit ces 
nantin taile in poſſeffion, and he in remainder for life had joyned in a: 
foe, and the 1nfaiit had reverſed his fine, . yet the remainder for life- 


o 


' Then againe, admit it ſhould be taken as adeſcent of: the Tenane- 
m taile, 'and a confirmation (which is leaſt } of the tenant in life for- 


what colour is there then, that the Donor ſhould recover the land, 
as Jong as that eſtate is out, that himſelfe gaveno more, than if the 
tenant in reverſion had not Joyned butkept his right, qr releafed it to 


remainderto F, for life, reverſion to C; in fee, A. diſcontinue at the 
Common law, this.is a preſent wrong to the iflue in tale, and to B:. 4 
and C, but tuch asnone can remedie but in their ſeverall times: ſo that - 

ifthe' iſſue of A. ſue not, B: cannot, if Þ; ſue not, C. cannot, by. the 


his eftate, it is all oneto (for bis eſtate or right 15 not thereby antt«- 
ITRASS 20 PT ICH + WW OHYY « ey pf p . 
cipated,for there was nothing taken from him but his reverſion,which: 
3s as he can require, | 
Pu: if in Predens caſe, the-tenant for life had furrendred his e« 

* ſtate tocae tenant in taile in the firſt Remainder, who had levied the - 

fine and died without ifſue,, he in-theſecond remainder might have | 

preſently had his Formedon;, though the tenant for lite wers a-- 

Ive, for the eltate for life was ſo drowned, .as there yas go-more- 
ERS but: 


< 6 ” 5-20 va 
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'but the eftate in taile with the other remainder following, Sethe dF 
ference is, where the tenant for life in B redoys caſe {urrenders, or in. 
the calereleaſesto the tenant in taile before the alienation, ſo that he 
hathall and gives all, one giver and oneeſtateonly. And where 
there isa joyning in the conyeyance, or a releaſing: or confirma- 
tion to the Counſee, in which caſe it is cleare , that hee gave 
bur his owne ſingle eſtate, and the othey remaines tobe giyen by the 
.proper owner, | Lk | ; 
- But that that troubles theTudgement in'thig cafe, 1 ſuppoſe to be . 
the booke of 9, Hen. 7, 25. and the opinion { 9.46. 6,70. ſoin this 
. caſe, Thatif a Donee 1n tailebe difleiſed, and the Donor diſſeiſe that 
difſexſor, and make a feoffement over,and then the Donee reenter up- 
.on the feoffee, he ſhall have but his firſt eſtate taile, and the reverſion 
hall be returned to the firſt difleifor,and ſhall not remain with the fe- 
_offee of the Donor,whereof the reaſpns, That where the ftronger dil- 
Teiſeth the Donee,he 2ainedby wrong both the rail and the reverſion, 
and then had in him no entire eſtate in fee: Now when the Donor 
dſſciſeth him, he gaines the eſtate whichthe difſeiſor had, which was 
intire,and ſo his Aifſeifor cannot divide the eſtates as they were , for 
his whole is by the wrong to the firſt difſeiſor , none having right of 
entailbut the Nonec, then when be makes his Jeong over, that 
gives no eſtate but that wrongfull one. But it gives awfy his right alſo, 
not by granting but by drowning and dying inthe land. Sothen, 
when the Donee reenters, hee can have no more than his owne, and 
muſt by his entrie reſtore the reverſion, becauſe the eſtate he had was 
no other than that wrongfully gotten by the -Donor from the firſt 
difleiſor and given.to him, wherein there was in effe& the taile of the 
Donee and the reverſion of the difleifor, and now when the Donee 
enters he cannot reſtore the reverſion to the feoffee in reſpett of the 
Tight,becauſeit is utterlyannihilated by the feoffement which cannot 
give but doth extinguiſh its And now you mult ſee no other right but 
that which growes out of the difleifory, whereof the firſt is both the 
beſt in eſtate and right, and therefore if the firſt difſerfor had entered 
upon the feoffee of the Donors diſſeiſor , and then the Donee 
hadentred upon him, no doubt the reyerfion had beene leftin the firſt 
difleiſor, and then the feoffee had. no way by his buried right, to re- 
cover it now oratfter the death of the Denee without iflue, 1o here 
difterence appeares, that.in this @ſe the firſt difſeiſor hath right to 
the whole eſtate , wherein the right 1s buried,” and ſo redounds to 
his whole benefit ; In the principall not ſo, for firſt they had right on- 
ly to the reverſion in fee atter both the eſtates ended, whereof the one 
helpes the other. rag 
So note that the right doth exſtinguiſh' whether it be in feoffe- 
ment,releaſe or confirmation, ta the benefix of the eſtates then laſt 
y FETs IR 
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ih being as of thefirſt difſeiſor.: Much more h 


cannot extinguiſh another. 


-- That though the demandant istvbe barred of the third part only, 
yetitis canſe to abatethe.Writ,being a wiltull deſerring or departure 
from hig Writ and demand. £4.77 ; | 

+ Now then admitting that for the third pare, the demandants are 


ro bebarred upon their confeſſion, "according to my opinion whictr 

muſt beperemprory and finall for fo 'mngh , though' their right had” 

beenei pood attion for the whole, if they bad rarried'thierr time till 
dernatidant' can recover notbing in - 


after her death; T hold that: the | 10th! 
chisſurt ,/but the'whole'Writ is tobe abared ; for the Writ is fatifs 
fied of their owne ſhewing ,-and that in a ibſtantiallpart, and not 


4 


in point” ef: forme ,- For it appeares , . that they haverno right'of 


Aion at all for this third part, As if a man ſhould demand a 
debt of twenty pound, and confeſle that he hathno right to ten poand” 
of it, or demand an hundred Acres, and confefle that hehath no right” 


to fifty of them, no doubt the Court Ex officio, or the partie either by- * 


andabate the W-ri. FR 

Butiftheywent unto iflue and a verditt given, where the Sta- 
eute gives reliefe, it dothaſwell when it appeares of the parties (ſhew- 
ing or otherwiſe, x4, £/iz, 3, H, br, 272, Formedon in deſcender”* 
the gitt was traverſed to all, after, the demandant (aid they were a- 
greed. The tenantto the taile confeſt the gift for part, andthe deman- 
danc conitefſedno gift, for the reſt the court held that by this the writ” 
ſhould abate, whierefore judgement was firſt givenagainſt the tenant 
for the third part, and againſt rhe demandant for the reſt. 

Erg. H.6. 454. onebrought a detinuefor two writings for one 
made no title, Babington was of opinion, that though rhis be a barre” 
tor that, yet it may bepleaded in abatement for all, as being more to 
his advantage. Butf it were only fome writings, then it mult bein 
barre or the worthier, But then it it were found in barre by verdict, 
it were otherwiſe, So then likewiſe when a formedon is brought in 
landand Adyoulon, which 1s allo one generall point of Godfreyes 
caſe,(/o. {ib,” 11+ 45. the Alteration made of the reverſion tince the 
eift in taile by the fine, 3. Zac. is true, only the gitr of the third part of 
the Earle of R#z/and duriag the lite of the Lady Frances, whereof 
we have ſpoken, | 

The other the conveyance of the reverſion in fee ſimple aſwell as 
of the third pars, after the Earle of Rntlands eltate ended as to 
the uſe of the Lady Fraxces and her heires as before. 

To the ſecond I doe agree, that if there bee an alteration 
whereby. 1; '15 made: another Reyerlion, then it was _ G 
enat 


plea inabatement,or as Amicus Curie at leaft might take knowledge 


a ere, if the diſcontinue - 
be now 1neſſe, notto the benehec of the ancieac right, for one right 
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:that it muſt be mentioned. the 


.thereverſion that is ui fe 


take to the uſe of Buckiugham kay heires: Buckingham dyed, and. 
this was adjudged tobe a reverſion by the old Statute, '; And jn this 
caſe, #illonghby cites ajudgeinent of the old Roſgis, which cameto. 
this: That aman being (as Balawin puts it) receiving uſe of two A- 
cres, one by priority and the other by poſtertority, made a Feoffement 
together of both, yet the priority remained, - JEta® 
 Now,though when the Lady Frances with the Earle of Eſſex le- 
vied the fine, ſhe had no uſe, yet the raiſed both the eſtate in taile, and 
her own reverſion by uſes. And though lands and uſes cannot now 
Rand divided as they did before the Statute, yer the owner ofthe lands 
hath power to give the uſe as he did before, and the Statute couples 
the lands unto 1t, as it did when it found lands in uſe at the making ef 
the Statute. And as upon the fine of 33, there wasa uſe which was 
judged in reverſion, and then the land followed in the ſame degree, ſo 
the {econd fine by the help of the Common law receives the ſame ule, 
being of the ſame reverſion,. and the Statute makes it in the ſame de- 
gree, and the rather, becauſe there is no expreſle ule in either but the 
uſe made by law, | | TE 
But that was a fault, take the uſe of the Regiſter, & Na. By, con= 
fidering there the fee of the reverſion was never ftirred, Here 36 is, ſo 
that you mult pleade upon the Statute you are ſeiſed not by force of 
the firſt Conveyance. And ſo it may ſerve if you bad granted upon 
Condition, Rents or Remitters, © , * "3 
It may be obje&ted that the. Tenant or Vouchee 1p this caſe,could 
not plead this matter in abatement for two cauſes, Firit,becaule they 
had pleaded no plea in abatement of the Writ before, which was judg- 
ed pood againſtthem, and the Court awarded, that they ſhould an- 
{wer to the anſwer of that Writ, 
Secondly, becauſe they pleaded in barre, and therefore could not 
reſort back toa pla in abatement, and both are true, Tic 
But 1 anſwer, that there 1s no plea in abatement whereof 
the party needs ſpeake of Pleas in abatement ,;:rifing de hoc in 
| hs che 
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x fic! (cþ ae Writ at any time, And, 
if the Tenant or. Vouchee thal the One oth, Woman 
but fmnicgs, C wi, 40 this Information is not formallin pleading, 

| ,andmaybe done any whereandby.any body. 
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n againſt the Earl of Jar 
e Tenants were demanded 


ious 


the remedie of the Statute 32, H.8.the words being( when the flue, 
1s tried for the partie plaintifÞNſurely it is a partie both the ſuit & iſſue 
andthe common law which is the mother and patron of reaton toſtar. 
allows him a parr to take a relief trom the Bax vas aswel as.the _ 
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Tenant but he is nopartie to the Originall writ, Tr is true that origi= 
nally be is nor buc > ſbſticucion of the party allowed by law md 
hee may plead in Abatement though hee may alſo extort the warran- 
tie of this tenant having not taken pleas in Abatement, ſo in Dela- 
cories, the party mult take rather, than pur the chird perſba to his. 
warrantie, which was intended alwayes, #/t. refwgium. But who 
requires this ſtridtneſle ; it 1s net ſaid partie te the original, belides 
the number ef that is for the plantite and the defendant or deman- 
. dant generally, not ſaying againft the party tenant or defendant, And 
then, why may notby good reaſon, the two.clauſes for the Tenant or 
defendant be enlarged, to anſwer-the reciprocall intent of the one 
number, rather than to reſtraine the former by the latter, - eſpecially 
fince it isclearely true; the iflue found for the youchee, is found in ets 
fe& for the tenant and the demandant thereby debarred againſt him, 

But the other clauſe found for the demandant clearcly, is within 
the words and meaning, for it is for thedemandant, and he hath judg- 
ment upon it again@& the tenanc, over againſt the youchee. | 

Andit is one caſe that the verdi&here found is for the defendanc 
for two parts indeed, and for the other part of f. fo aryung this 
point as I do, though for the third part in it ſelfe it-be abarre, yer it 
makes but forme for the abatng of the whole writ tor the reſt. 


359. Wells Vetrl. Woodhouſe. 


V VE 11s brought a Trov. 1n Kings Bench againſt #oodhou/e after 
| *. veraiCt error was aſſigned for want of Bil againlt or for felony 
is without the remedy of 1 8; Eliz. andſoin the | «re chamber 
as betore in the caſe of Wel/s for want of Bills in the Kings Bench for 
the evill miſchjcfe and reaſon though: the words of the law be wric 
not of the originall only, but of the origioall'writ, But this- caſe of 
ours is ſubject to that doubt, though the iſſtes were betweene the de- 
mandant and youchees. For it is not within 32, H, 8: but with-18, 
Eli, being a fault ſuppoſed in the Writ, and that ſtatute being i le- 
verall words, ifany verdidt ſhall be given in any aGtion & 0, with- 
out mention betweene parties as 32.did. So the only queſtion is,whe- 
ther the fault in the writ (luppoling it a fault) be within the remedy 
ot 18 Eliz. whereof the words are, If any verdidt of twelve men 
or more fhall be given 10 any aCtion, fuit,bill,plaint, or demand in a- 
ny court of Record, the judgement ſhall not be (taied or reverſed by 
_ reaſon of any defaulr,or lack of forme touching falſe Latine, or vart= 
ance from the Regiiter , or other defaults in forme in any writ origi- 
nall or judiciall, whereupon firit it is to be obſerved, that the faults re- 
medicd by the Ia rqult be faules in forme, as forme tands in oppoſi- 
c10n 
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enagain the matterin law and very right, which words are ex- 
preſſed in the ature 27 E1iz, of Denuurers, which are of the ſame 
nature,and are tacitly excluded our of this.;, And. therefore the point 
of variancefrom the-Regitter, mult bee in matter &f Law very right, 
you mult not varie from the kinde of Writ that is proper to your 
right, but if you keepe not the kinde #7; nn varie in forme, 
Therefore if you take a formedon in deſcender, where your right 
1s by remainder or reverter, or 2 conver/o, it isnotholpen. Nay if you 
take revercer for remainder, though both ariſe from an intaile made 
and ended, and thereupon the land falling either to the donee-or his 
aſſignee, I hold it uncurable, yet there may ſerve one another, As 18. 
E. 3.38, Plow. 170,redikunttoa {tranger. For, theſe k'nde of va- 
riances are not variances from the Regiſter , but variagces from your 
caſgand title, for the nature and recovery is like asin aremitter to re- 
ſtore you to land according to your title, 
_ Soifa debtbebrought againſt an Executor in debt of Detin:e, 
the verdict helpes not, for ic differs in nature and Judgement, the one 
charging the proper goods of the defendant the other not, - | 
"* And yer in aftronger caſe Larcaſtel recovered againſt Sidney, 
who being in execution in the Kings Bench,eſcaped, and then this ex- 
ecutor brought a new aCtion of debt in the Kings Bench, in the debet 
and detinet againſtfir George Reynolds the Marſhall, and had jndg- 
ment after verdi&t , which was reverſed befere us inthe Exchequer 
chamber, and yer the words of the judgement being of the part of the 


| pointe all one, bur the effe&t divers, forthe debet and derinet is 


br his owne uſe, and the .dersxer only for the teſtators, 

But thereare formes curable, as jn a formedon in deſcender che 
demandant in his writ muſt make mention of every heire, to whom 
any right is deſcended for diſcontinuance, though they were never ſfet- 
ſed. Duchmers calc, Co.1;h, 8. fo. 88. or elle it may be pleaded in a- 
batement and ſos Fitz, Nat. Br, 26. Dyer & 18. E.,2, Forme- 
dox 5g. for conveying the life of the Donor in Formedonin the Regi- 
ſter, ,yet I hold both theſe omiſſions cured by verdict, provided thar 


they make themſelves to the laft, and that was ſeiſed by the force of 


the taile, or to the firſt Donee, for that 1s naturall, See Firzh Nat. 
Br.218.D, & 219, It the Donor grant his reverſion 11 tee, the 
grantee (hall not have a Formedon 1n reverter, it (hall bee in remain- 
der ; yetI holdthat verdi& will helpe, though 1tbe made a reverter 
upon the entaile ; becauſz it is true that he hath reverſion in taile, and 
hath rent incident untoit. Scho/eburfts Caſe AN, The Writ was a- 
bated, butif it were theday after verdict it would bee good. And 
though in Bracebridge his Caſe, 14. Eliz. Plow. 424. he were of 
opinon, that where an Ejeftione Firme was broughrof land upon a 
jpeciall verdiZt, the Courtjudged one halfe againſt him, P/ow. was of 
{ Ddd : opinion 
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optaion tha ey litts have abated, and'alleommort experts 
ence is againlt itafter yerdift, And T hold for 5 Rate, that where ths 
ſtatite 2 $.-d0th cure'a faulcin formeaſter verdibt; that HfeRt 1s well 
where the fault appeares infornve, bythe confeſfion'of tht partie'vr 04 


cherwile, for the Statute is ſeverxll-without difference. $6 I hold itht - 
molt to bee a fault in forme varying from the Regiſter , when the. 


Writdetriands the whole, and theRight irbur an undivided part, . 


Hee hath for- Davis brought an Aﬀtion of the"Caſe dgamnſt 7 uy, p for. 
ce hath fo A = ga 


ſrorne himſelf {"X ſpeaking of theſe words, viz; he hath forſworne Kingſelfe bef6re 


before the the Councelt of the Marches of Wales , in the ſuit Thad againft fliin 


Councel of the | 4 pain om aro enny oo TEN" 
there for perjury, and after a yerdi& for the Plaintiffe upon not guil 
Marches of =. ed.it was moved arreſt of judgement by Maſter Serjeant Chib- 

borne, torthe inſufficiency of the words , becauſe this: Court cahnot 
Tadgemene, take notice of the Councell, cc. arid yer jdgettient yiasgiven'fyrths 


Plaincitfe, for 10.pound dammages and colts, 


Andita Quer, . | 361. Hanner Uectſ. Maſe. BE: 


H Amnner brought an Audita Ducrela againſt Haſe, upon a judge. * 
L A1ment for debt and coſts, - and ſhewes that hee had a releaſ{eafter 
Judgement. The Defendant pleaded after the judgement, and after the 


releaſe ſuppoſed tobe made, he ſued forth a Scir. fac. upon the ſame 
Judgement, and upon the Writ he had judgement to have execution 
by default. And it was moved by Serjeant Harris, and a Caſe was ci- 
ted by him 12. H. 8. in luſtice {okes Reports, fol. 17, That if the 
Defendant after jadgmient, have a releafe made unto him by the Plain- 


In what cafe an 


had. a Nihil be returned on the Scir, fac. 


362. Caſtilion Uerl, Executor: of Smith. 


Obligation, 
C Aſtilion brought an Aition of Debt againſt the Executor of 
I Smith, upon an Obligation made by the Teſtator, with Conditi- 
ee on for performance of Covenants in an Indenture, in which there is 


penn '® oa breach aſſigned for ploughing of Marſh lands, by the Executor him- - 
- +2 {elfe after the death of the Teſtator, And it was moved by Sexjeant . 
apogee onde Hen- 


tiffe, and after the Plaintiffe ſues a Sc, fac. upon the fame Judge-. 
Audita Dugela TE, and the Defendant garniſhed makes default, and execution is - 
Nall not bee awarded, he ſhall never have an eZ#dira DQuerela, Otherwiſe it is,if 
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Henden;to have execution of the Executors 6+ inp 2008s, for that the 
breach of the Bond was by'the/Execitor hittitelfe, Fare Court was 


againſt him,and judgement was entered De bonts.Teftatoris, - 


363. Edwards Deil.\Engliton.'- - * Treſpaſle: 


with force and Armes, hee took# and led'a\ Ay cantm 4 
wendtienm prec.'&0; Andafterverdit for the Plaintitfe, judgement Tudgement- 
,was given forthe Platnciffe by the Evurt; eggs) Anat 2r ia ol 

= e1 74 } 4 YHJi. 3 <1] 43% a  LO0Y þ 19 $47 542549 rt 4 ; 


=o 0.09 bobs of} 21.3603 3O&PISKALST Y51-07241 
364. Hunt Uetrſ. Lawring. Bateery: 


Yut broughtan Action of Aſſault 'arid Battery againſt Lawringe 

for beating of his ſervant, by reaſon whereof kee loſt ſervice | 
fora long time; and dtchires that the Battery *Wis'done'on the'1'9.'of Teſt of the Q- 
Tanuary in the 16,yeat bfhis Majeſties Rel that now/Ts,andthar he Finall- 
loſt his ſervicefor a long time; wigs for — of 6. Moneths then 
next following, and after a Verdi&for thePHintiffe,andentry of the 


dammageaflifled it was moved by Serjeant -4/ey, that the originall 


did beire teſt beforetheend of 6;/Moneths,- Arid er they gave judge- Ludgement, 


meat for the Plaintifte. 


Eter Greene brought an Aftion of Treſpaſſe upon the Caſe,againſt 

' Thomas Harrington, That whereas the Defendant 26. of O Fober 
in the 16, yeare of his Majeſties Reigne , was indebted unto the Aſſumpſt upon 
Plantiffe x0: pound for Rent in arere, and unpaid unto the Plantiffe pfomite . - 
for one yeare , endedat the Feaſt of Saint CAGrhael Thrarchangell , 
then laſt paſt, for certaine lands in H, demiſed unto the foreſaid De- 
fendant by the faid Cemplainant, The faid Defendant in conſiderati- | 
ondid c to pay the {aid 10, pound, whenſoever hee ſhould bee 
thereunto required, &c. The Defendant pleads that he made no ſuch | 
promrſe, 'Anyafter a Verdi&t, it was moved in arreſt of judgement, . 
that this was no (utficient conſideration, but that hee had good reme-- 
die by aCtion of debt, for his Rent, and he could not have two reme- 
dies, But the Court will be well adviſed, oO 
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= — fbbares Reports 
Terfpae, 366." Steward & Vixor Ver. Sudbury, 


Imcon Steward yn, Dorothie his wife, brought an Aion 

S of Tre. againit Hamphery Sudbury, for that by force and armeg 

he brake the cloſe of the faid Dorothy, when thee was fole , and cur 

| and carried away Thornes and ynder-woods of che laid Dorothy, &c, 
Declaration -- and declares upen the cutting'ot two; Acres of under-W ood and 
excepted a= Thornes, after not Bey; the Plantifes were non-ſuited atthe Afſi- 
gainlt, zes, andthe Plantifs moved that the Declaration was not ſufficient, 
becauſe Acres of under-W ood &c. was not good, and ſo prayed the 


Indgement. Togendant might nothave colts. Put the Court gave Judgement a» 
gainlt chem for the Defendanc thathe ſhould recover colts, 
2 Deliverance. . . 367. Galliard Veil. Hiller. 


Na ſecond deliverance, for taking away his Horſe at Fikefirz-pain, 
_— _—_ place where it was, contained 20, Acres parcell of 100, Acres, &c. 
Tomne. which x 00.timeout of mind were parcell of the Manor of Wikefirz- 
;  p4ine in the Canntie aforeſaid, of which Maner Henry Earl of North. 
hampton was ſeiled in tee, and acknowledgeth the taking as Bayliffe 
of the ſaid Earle. The Plantiffetraverſeth ab/gue hoc quod locus in quo 
&-c, fuit parcella HManerit de Wikefitz-paine, the ven. fac, was a- 
warded de vicineto de Wick firz-pain, &e, And after tryall and ver- 
dit here at the Barre, Judgement was for the Defendanc, becauſe the 
ven, fac. ought to have beene de vicineto de CHManerio &, and not 
tothe Viine of the Towne, whereunto the Court agreeds 


Fen;fac, where Le quodam loco vocato Ore room: The Defendanc fayesthatthe 


Q. Impedit, 368. Manuors Verſ. Biſhop of Lincolne 
& Naylor. 


«IN aguare /mpedit brought by CHanwors againſt the Biſhopof 
| ]« Lincelue . Naylor, The Plaintiffe declared that one Ter- 
« whit was ſeized of the Manor, ad quod Cc, . in fee :&c, and de- 
Queſtion whe- ** muted the ſame to the Plainriffe for yeares, andthatthe Church be- 
ther agood ti- ©* came void,and that Terwhit the Leiſor prelentedby ufurpation one 


- tlein a Quaze <«& that was admitted and inſtituted, and that after the ſaid Manor be« 


Impedir, « ingpoſſcſled of the faid Afavrors ad guod &c. the Church be- 
£ came void by reaſon whereof it appertained to him to preſent &c. 
« whether this were a good title in a_2nare Imped, is the Queltion 
\« zn Demurrer, 
= Balder 


_ «. dant prowt inthe declaration, And that the ſaid Ame is livin 
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369. Balder Ve. Blackborne, Bebe. 


« B Alder brought an Aion of debt againſt Blackborne for 12. Cafe of Debu 
&- pound ,. anddeclared upon a demiſe made by the Plantiffe 
{© to the Defendant of one Meſluage, &c. the 1.4. &c. an. 5. baben- 
& dum nſque Feſtuns ſantts Michael. next following, and ſo from 
« yearto year during 24. yeares Rent per annam, Oc. | 
<< Vpon Ns! debet per patriam pleaded, the Iary found a ſpeciall 
«© verdict, and one John Wels was tciſed of the ſaid Meſſuage, &c. in 
* fee, and held che ſame in locage, and by his laft willin writing, de- 
© miſed the ſame land &c. to. Ame his daughter, ' and to ber heires 
& for ever at the full age of 1 4. yeares, and further demiſed, that m 
«© Wife and Executer ſhould havethe education of my daughter wk 
«© her portion of money and profits of my land to her owne uſe, with- 
«* out account, untill my daughters age aforeſaid, provided that the 
& faid Executrix (hall pay the quit rent and fines &c, and keepeand 
* bring up my daughter to-Schoole, &*c.. and made Alice his Execu- 
© trix and dyed, Aliceproved the Will,and took upon her the execu- 
«© tjon thereof, and marrieth-with one Pichard Porie, who alligned 
& over his enterelt tothe Plaintiffe, who demiled it untotheDefen- 


© andundertheageof 18. yeares viz of. the age of 14. yearesan 
« that the ſajd Executrix hath performed the willof the Teſtator, 

And without much difficultie and doubt, the Court upon view 
and reading the verdi&t, gaue judgement for the Plaintiffe, For it is 
a plaine terme given to the wife tor her owne uſe, which accruesto 
the husband, and keeping ſuch peculiar private it may bee performed. 
effcQually by.another, . 


Judgement 


3-70. Roberts Verl, Towne: Replevia, . 


«© TY Oberts againſt Tonng in aReplevin, for taking away of his. 
6 Cattell at Allernsin aplacecalled the Lords Mead. The 
**© Defendant doth acknowledge the taking away as Bailiffe to Sir 
* Tohn Davis Knight the Kings Serjeant at law , in a place contain- 
* ingfoure Acres, as in his Free hold dammagye feſant, In bar of. h.s 
« Cogniſance, the Plantiffe pleads that: Henry Barle of Huntingdon 
'© was ſeiſed of the Manor of ef/terns,whereot one Meſſaage &7.is 
* parcelland demiſable by Copie, and that within the ſaid Manor 
« there is this cuſtome, that every cultomarie Tenant, of the faid Me(- 
© ſuagehayeuled to have Common of paſture &c, in the ſaid y_— 
| : ___ calied; 


FACT as "IE 


w oy 


; l / 7 
. - <« clled Lords Meadow, and fo derives his ticle by grant of Copie, 
. © Theiflueis uponthis Traverſe, ab/que hoc quodinfra Maner inns 
(404 2aljs babetur conſuetnde. quod quiltbet tenens cuftomarins , &&c, 
* have uſed to have Common, &c, pro ut.cfc. and after Verdidt for 
cf. the Plaintiffe; it was moved by Serjeant- Harristhat here was na 
< cuſtorwe. For it dothappeare by the pleading upan the place in qus 
-Cuſtore of a «c Gu of nog the cultome of the Manor can- 
Manor Cannot < notextend put ofthe-Manor, buthe ought topreſcribeip the Lord 


excendoutof3 < (f the Manor, t$c-Andthe Court willbeadviſed. | | 
| ' Note, thatdividingthe Common fzom the Manor, cannot be the 
Comtnon allo, there is nothing more common, 'than for the Lords to 
preſcribe for the/Tenants by.copie.in another mans land, wheres if it 


be his owne, it ſhall ever be laid by.cuſtome.. . 


Cur, Eccl. | 07 BF —_ ny Gale. 


V. Caſe. Apper libelled-in the Spirituall Court againftdivers pariſhioners 
N ro Tantanole, in the. Countie of Sorer ſer, for: Tythes in kinde. 
The Defendants pleaded in the Spirituall Court, a cuftomethat they 
there have uſed, topaya tenth part of their Rent, releryed our of their 
Leaſes &c,Aud the Iudge of the Spirituall Court proceeds to.examine 
witneſflesto prove this Cuſtome, The ſaid. Napper,for that a cuſtome. 
is determinable at the Common Law ,and norbefore a ſpiricuall,mo- 
ved for a prohibition to the Spirituall Court,that they ſhould not pro- 
ceedto try the Cuſtome before them,and the Courc gavea day ill the 
next Terme to ſhew-caule &e.and in the meane time to ſtay the pro» 
ccedings to examine the ſaid cuſtome, Were! 


PFrohibirion. 372. Farmers Caſe. 
] Nter Farmer & A Prohibition out of this Court 
A into the Spirituall Court upon diſcharge of the payment of tythes 


Stat. 31. 4. 8, in the hands of the Abbot, upon the Statute of 3 1. 4.8. and upon if- 

of diſcharge ob ſue joyned the Cauſe was tryed at the Barre, by a lury of the Countie 
paimenx of - of Northampton, and after full evidence given, the Plaintitfte was 

itlte- Nonluited by a Writ of Conſultation awarded, and after conſultati- 
on, the Plaintiffe in this court pleaded the ſame plea, in diſcharge of 

paiment of tithes, in the court Chriftian , which was alledged in the 

prohibition, which the Spirituall Tulge accepted, and proceeded to 

try the ſame there, and the court was moved-on the part of thefaid. 

Farmer the Parſon, to have a Prohibition to the ſaid Spirituall Iudge, 

that hee ſhould not admit of this Plea, which was once urged in this 

- _ os _ | Court 


Hdobarts Reports. 
appertained to the 


m_ 


' Court, and whi 
Pleas, and the 
an thac Libell, 


373. Whittingham 8 x. Uctſ: Ezrlc 
of Derby. | 


«x 7 Incent Merriugton in Anno 35, Eliz, recovered in this 
- + V/--Courr, againſt the ſaid Earle, as well 300. pound Debc , 
6. as 3. pound colts and charges,and made Foave Dorring#on his B x- 
* ecurrix, who dyed before execution. The faid Sarah rookeadmi- 
© niſtration of the goods of the ſaid Vincent by:thelaiil Toenounad- 
<< miniftred, and tooketohutband+#birrivghans the now Planciffe, 
cc bath which brought aScsr, fac . UpOAR the laid judgement, andhad 
*« divers Scir. fac. againſt the Tenants upon a returne in London in- 
< to divers Counties by one Teſtat. viz. in the Counties of Lares- 
<* fler, Cheſter, and Northampton, R. Cro. Amiarum, An,16.Iac, 


hich-merely ve of the Comma 04 
waters ane prs and up- 


Sea, fac. 


c« Regis.upon the lame Writin the Countic of Lexcafera Stir fac. 


«« is returned againſt 20.terre Tenants, Et quod nov plures,whomade 
cc detaulc;and Judgement was given nnd them. 
© ,*« Vpantheſame Writin the Countie of Chefer, it wasretur- 
* ned.guod Scir fac. a ter-tenants,,Er quod nox plwr, 10, of theſe 
« 30, made default, and Iudgement is paſſedagainft them, and an 
««. Elegit awarded againſt them, the other 20. dand pleaded 
< ſeverally, and upon ſeverall-Replications ny; * xrnoky are Joy- 
«© ned, entred, and continued, »fqwe + Aichael. hoc Termine, 
« on thethird Scir. fac. the Sheriffe of the Countie of Northampton 
<< returneda Scir,fac.to the Earle of rs pr , and his Counteſle 
& ten, who appeared and pleaded, and day to amend their Plea, 
« tillthe Terme. 
Before whichtime, and before execution done upenthe Writof 
legit, the ſaid Yhittingham the husband dyed. 
It was moved by M, Serjeant Hendes, | 
Firft, whether by the death of thehusband, all the whole Writs 
of Scir, fas, ſhall not abate, as well againit the Tenants againſt 
whom the Iudgement is entered, as againſt them, that have entred, as 
againſt them that have pleaded. - : 

" The other Queſtion is, whether (admitting that all the Writs 
ſhall abate againſt al.) the Plaintiffe (hall have execution againſt any 
of theſe tenants before Tudgement bee given, for, or againſt the 0- 
ther. And upon theſe points the Court willbe well adviſed. 
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Bankrupt. 


Star. 13«El:%.C. 


(7) & 1 746. 
() of Bank- 


'r upts, 


Kilar, 17: Tac. 
Prohubition... 


Na Caſe of Raglcs of Swffolke, a Bankrupt deceaſed, referred b 
] che Court R—_—_ tryall nf Robert Crove, upon view of the Sta. 
tute ind*, of Bankrupts, of 13, Elize & 1, 1ac. it was reſolved by 
the Court,-thatif certaine creditors ſhe a Cotlnmiſhon, and others 
within foure Monetlis after or mote, being, creditors, come \before 
diſtribution, - and willjoyne in the charge:of the Commitſlion, and aH 
that belongs to ity and tender their parts, . that they thall not be refu- 
ſed, but bave their equall part as Creditors; But if aty diſtribution 
be made of any eſtate, no Greditors are tobe adinittedatter that;thit 
cameinot 1n-before.. |. CO ETEY choc4; Io. 


975. Searle Ver Willtans... 


8 Amvel SearteParfon of Heydon German, - brings a Prohibition a- 
gainſt /obn Willianss, and dedlares, recitmgthe Statute of Es. 
of — wherehe wasParſon, te, and was indicted x 4..1as. at. 
Lent Aflifles, before me and ray brother Hagghton for Manſlaughter, 
after the death of one Simvoxdsy and ronvitted for the fame... Andche 
riext Aſhzes-in Soramerhe was allowed his Chergie, -but not butt in. 


' the hand becauſe 6f his Orders, biic' by: jadgement of the Court 


Clergie far 
Man-flaughter. 


Judgement, 


was inlarged, and delivered out of priton,by whichjudgement liewas 
amen oma the A but the Defendantprertending _ 
th toſtand fill convicted ofthe Felony and thereby deptived:of his 
{aid Benefice-, undthe Chutchtobevoide ( which wasnotto) iand 
that Doftor Donxe the patron had prelented bim to the fatne, Urew 
him to aplea, beforethe Conncell of London, from whom .heiappea- = 
led to the Iudges of autience Delegate, where it atigs undiſcutled, 
whereupon be had his prohibition; and yer-the Detendanepretented 
after in the Coutt Ehriſtian, whereupon the Defendanrdemurrts in 
Law;and judgement was'giver'upon Argument by all the.Iutges, for 
the Phintiffe,thaChe ought not tobe queſtioned-now in'the Spirity- 
all Court for his Man-ſlaughter, as the eaſe ftands, whereof the rea-. 
ſon and tuchbfthe'Clergie will appeare here. 0 1h 
_ * Thebenefitof the 'Clergio is a. refupe provided by common Law 
in favour of leattting, tofave the life of an effender literate, in cer- 
raine caſes, though T will nordeny, that it togke his originall by a- 
ction of the common Law, or in fayour of the Church, and was ovyer=- 
ruled, notby any fixed cofhMmon Law , but ordered and qualified by 
Kings court according toconſcience. 
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.". Atthe common Lawatthe fuft,, the heneficof che. Clargie yas 
not allowed: but to Clearks im order, ſecular and religious , as: ap- 
pearcth Þy cho: Statute 25, E, g; cap. 4+ and 4. H,4.cap. 2. new 
ther. did the Common Lay: require more. 29.E..2.(okt 233, 
bo retule, _—_ rs — et ae | 

eo penance, if the Ordinary had challenged him, 'hee 
ſhouldhate lot his Temporaltie, and his Franchiſg of Clengie:. Yer 
the Common Law extends tro all the Kings Sabjits that could read, 
a3 apppTed"ga(7; 7, capi13. in favourot learning in gonerall, and 
in reverence of: inde; and mansblood-(whichvig perſons of ute 
was:Tive to'bee (hed flighdy®): As they did excend It: 'che 
Common Law ;:{o:did they Araiten it, anddenyiein Cates , and 
Perſons, and twats; where theCommonLaw didgpant itas nowzill 


ie” Therint ofiteining Cherg, wan afcer indictment, 
and apen argainenttohavea Tudpe allow anddeliver the offender as 
Weſtern 1, cap. '2. fpeaks, "and of it Brafton writ, But yetever 
forthe credit of the folemne Inqueſt of Indiftors, the wards are, 
hee was not to bee delivered without duepurgation. Both which 
points appeares by the Statute of 1Feſims. 1.3.9. Cap. 2. yetio 
theiprattice 8,.E,' 2. Cup. 4.19. that if a Clerke were indidted, 
and purged by the Ordinarie, yer they take 'an Inqueſt -of Office, 
and fthat:found them guilty, hee was delivered rothe Ordinarie, 
but to.fotfeit his. goods, an :invention inLaw<co-getthe goods ; bur - 
as yet the Common Law allowed, not the:Clerke to bee delivered.co 
theOrdinary, after hee was convited:by a'Tury of lifearid death, 
butthatobjetedallowance by the Statutej25 .'E..g.; cap. 4-15 clear, 
which provideth, that though he be convicted for Felony, yea Trea- 
ſons, which touch not the:Kingi/bimfelfenor his royall iflue, he (hall 
be delivered tothe Ordinarie. i EO 
Bur.yet purgation in this C3ſe, after tryall, was notallowedby 
| the Statute, but an Ordinance-promiſed by the Archbiſhop (and-yet 
is in retribution for that Act) for their fate keeping and pumiſhment 
which was alſo againe ratified by another Starute 4. H. 4. cap. 9. that 
purgazion in ſuch Caſes (hould-nor beallowed, fort ſeemed, that they 
madetheir Ordinance-to that purpoſe as was provided before, #4 eſ?, 
that-they ſhould not be-aUmireed-to their purgation, but kept in prt- 
fon andpuniſhed, - ns 
| So now youlſee, that Cleargie might bee prayed-exther before or 
after EviRtion at thefirlt ; Butnow of later times, the Common Law 
runnesanother courſe, to deny Clergie, untill the offender were con- 
victed, which it ſeemeth hath two reſpedts, the one , to retaine their 
juriſdictionoverthe Clergie,which-che Clergie offered to dilanult by 
challenging tne priſoner at firſt, as was = The other to bring = 
CC 2 or- 
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mon Law, 


ly Gaith,.that if they abuſe char li King will proteed 
ment, only | they liberty che fallbe. 


5 .{ orone 247. of Spiganel. 


Bur it 1s true, that if the Court did deliver them after convicti- , 


meine. 
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— ment, though hepray it nor, that is granced, as though irneed Þeciall 


Secondly, that if the offender pray it , - it isnotin:thechoiceoÞ 

the Judge to deny or grant, but it muſt bee allowed him; where by the 
Lawitis allowable, 1 noo {Math ve | 
: Thirdly, though many ofche Statutes as FY 1, and Articnls (lerb 
E4p. 16.256, 3. cap. 4 ſpeak of the Ordinaries demanding of the 
Clerk and his prviledge himlelt, and ſo is the Statues 1.8. E:3.64p. 35 
Raftel 5.. and the Ordinary could notdefeathimof it; neither by: 
directly refuſing tian, , or indirettly, and/bygrattice,: bark 
the Court, that hee reades. nat: as a Clerke, © when hee did indeed ir 


judgementof the Court, And therefore the Booke:2 1..E- 4: thas 


layes,. that at Newgate one: was lorefuled was butthe opinion of 
one:Tudge, and ——_— as «Ludini; - Bue the 9. 
E. 4.38, 18 1cſalved better, thar if the- Ordinaryrefuſebim-where he 


is capable,- yer bee ſhall nor dyc; And E Converſe; if theOrdina- 


can + and layes hee reades where. hee is nat capable, hee 
ye. x S513? 


-  Sathe priviledge may bee granted whether the Ordinary will or 
.no,. and by.conſequence without him, . ſo that if. he willbe wiltully- 


abſent, the Court may. boch- fine him , -and proceed without him, 


for this is an At done inthe preſence of the Wo » like the caſcs of 
InſpeRion by the Iudge himielfe, which are abſolute and doe over-- | 


rule.any falſe Certificate, which4s of things done out of Court, 22, 
E. 4. fo: (orone. Reſolution of all the Iudges, - That if an Ordinary 
refule a Clerke , yer they ſhall remand him ofthe Cours, and ſo- 


E Converſo,fo. N, Br, 0b. & 4. E. Dyer,ax5. & Reg. 691 If the 


Ocdinary beablent, the Court may give the priſoner the Booke and 
enter his reading, and remand him to the-Goale, and then the Ocdi- 


nary ſhall have the Kings Writ to the Tuſtices, commanding them co- 
command the Goaker to deliver the priſoner to the [26.Af 1g Co 1s- 


wi. houtany reading inthe preſence of che Ordinary, 26. Af. 19.Coroe 
»4. 201.Itf the Ordinary chooſe.one that is no Clerke ,he ſhall lole his 
temporalties, and yet allo, he.ſhall loſe the Clerke to induce the for- 
feiture of the temporalties of the Ordinary. | 

So regularly the Ordinary even at the Common Law, had nopo-- 


wer over a Clergieman in a-crime or offence rouching the Crowne, . 


but where that power was given him by the Common Law. 


And therefore when the Kings Court did deliver the offender to - 
the Ordinary, it did imply a power or permiſſion of the Law that hee 


might deale with him, to convinceor. diſcharge him, accoring to 


the forme of their Lawes. But.now that this Statute doth forbid - 
the delivery of him to the Ordinary, it detaines all che poyer tot lelF, . 


Agd- 


and decayes the Oxrdinaries, 
Wet One Fee 3 
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cifobt rheyard two Wa ahdiof divers inatures,ecfeftgand counſruce 


Ld 


or) degrade {fvfoe. Belony; © before: the :tryall at che-.Common 


* Lavezthatthe Paobibitiori-woultbave:laine; forboldioga Pleabf'is 


cauſe touching the Crowne, and the prejudicing the Kings'Court; id 
coderp.. Mucti rather chatyin the Matcuetlo of: Bxcheſter,('o.166;6.2 3 
whereprombition was granted,to ſtopthe probate ofa will for goods; 
becaule theſathe Wiltaloidid give lands © Fory thoughthe Will bee 
madedaes fla, andanterlaced within one conticct orwriting, yet.ith 
whereas niche other vaſe, -theictimeisald temporal: idler i! indivs- 
dwoxig counſarceisohly diverſe That which with us: 1s capitalf, 


.withthem is deprieavion, or degrading, or the like. -- - 


.0 Andagainenl afterayall bf a Clak formndguilgy of Falony,: thei 

ibb ghana 'e my yan-ervs Frcs {Sage 
eryall Prohibicion;wouldlikewiſelie,exveptionly-imthis.onecaſe of 
Purgazion afcer corrviction, performed” according to'day and forme, 
aSthe Statute Y. I, ſpeakes, which the common Law didtolerate. 
Asita Clerkwere found noreuikyot Felopy; and io diſcharged, if 
they-wouldafter-corvent him agathe, and bringnew/proofe, tharhee 
were guilty;/todeprive him hey weretobeprobibired © or if ypon'a 
'Cletke delivered; Aabſqme purgatione, (tothe Ordinarte, they would 
admithim to lis Pargarion a Prohibition woufd:lye, yet; 'antia Pre- 
munite too, rather thartby a'Plea of nveriphollendythew » Which 
is not ſOhiglily «'Pleaof rhe Crowne, as crimindN-Caaſes are, as 
atnong .crimall' Cauſes , there are degiees as' Treafons ,- and e- 
wor ſomeagainſkt the ?Kings(owne Petfon and Majeltie, as the Sta- 
tute-of25. Eaw. 3. cap. 4. beforeſpeakes. Alloit they would pro- 
ceetiberweene Conviction and Clergte, Prohibition -would hefor 
(prevention,becauſe the'Cadfe 1snor bniſhedin theKings Court, other= 


_ wiſe irwouldbe4vhereClergieisnocallowed. -- 


+ Bur if they would-not controvert nor examine the Aﬀts*of the 
Kings Courts, bur build their fentences upon themy they were'not to 
be prohibited, As if they fhould-deprive-a man by ſentence , becauſe 
he was convicted or atrainted of Felony, Murder, or Man-tlaughter, 
atche comnivn Law. SLES EO 

Burif theywvokehim of theKings'Courtas a Clerk, and he were 
in caſe thathe might Purge, as being'only convitt, iand the Purgati- 
on not reftrained by the Kings Coures, they could not deny him the, 

- way of Purgation,'cor in that Caſe, there was a Writ to command it, 
upon which he was purged,” theycould-nofurther queſtion him , be- 

cauſe by their Law he was now cleared. my! "0 
Now it that the Iurie fonand .himguilty , then they might pros 
eecdagainſt him as guilty by their Law,and not protected by gs. 
: | ng 


{ - AndlithereforeT amaf cleere opinion , that if he! 
- the Common Law would have convicted a Churchman: to. deprive 


Y 
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neithet of whitlibelong unto.chem. Sothat caſe $ with my rules. 


be queſtioned for thelame againe. } T 
So by the Statute two things are wrought, Firlt life, is preſerved, 
which is the proper act ofthe Common, Law. -- 


The rerrd)in h roaring al the properact of the Civil Law , 


isutterly aboliſhed, whereas the Statute layestruly, that ſundryperju- 
riesand other abuſes were avoided, 

- ThePerjuries indeed were ſundrie One mm the Witnefles, and 
compurgators, and another 1n the Iurie; compounded of Clerks ani 
Laymen. And of the third;the Tudge himſelfe was not clear, all-turn- 
ing the ſolemn tryall by Oath, into a ceremonious informalitie, 

The ſundry abules the Statute ſpeaks of,” were firſt, the dihonour 
and derogation of the Law af the Land, of the Kings Court, yea, and 
Stateand Government it ſelf all which were deluded by this mas; all 
whneh nouriſhed that error and ſchiſme of State, That Clerks were 
not ſubjett untothe Kings Courts and Laws, and that by a counter- 
feit verdict, De erudelitate, they dd fruſtrate both the verdict of che 
Jury and Indictors, De cradelitate; and the Tury and tryers,De [Cie 
tr2 & mera veritate, | 


Sor 


432: 


buſes meant by the Law; atidthe meanes whey the Statute doth &- 
bolth is oby denying ofthe delivery che Cler conri roche Gr 
dinary, forby that, the purgation muſt needs ceaſe, whi 
nor ceuld be bur before thele Tudpes, and in their Courrs, | 
But now-this Staturetaking away Purgation, neyer meant to-a» . 
buſe oxabridpe thebenefitof the Clergie, | but to give jt by che proper 
means andbyrheproper place, andbyamore ready and direct meanes 
withourcircuir and'delay, oo OO: 
Andrtherefore it fr laid, wo they agg be ape ih x 
neft and priviledge of 'Clergie , that is the generall purview of thi 
Law. Pry as chk wal + Nene? "Negative, bow 1t ſhall nor bees; 
- -Affirmative, how itſhall be. That is, he thall not be delivercd to the 
Ordinary, an unfit Iudge tomake his purgation, an undue and unſuf- 
ferable meanes how to:make it, but ſhall be forthwith enlarged and de- 
livered out of the Priſon by the Iuftices, that grantedthe Clergic the 
proper Tudgesin Court. | Tr ER NES 
Now fince this Stargte hath taken away all power from the Or- 
dinaric in Caſe of Clerkconvift and hath reſumed all to himlelfe, to 
whom it did originally belong, this Court thall now fmally determine 
che cauſe, and ſhall leave nothing to be done in itin any other Courr, 
And therefore it faith, if he ſhall have the benefic of Clergie, his life 
ſhall beſaved, and he thall be enlarged and delivered out of Priſon, thar 
is, freed apex, and by conſequent « c#1p4, and then proceeds, that 
becauſe ſome offences be 1o, that may deſerve further punithmene, it 
gives a latitude of power to the Tudgesgto continue by their diſcretion 
the offender in Priſon for his farther correction, ſo that it bee not a- 
bove one yeare . . a | 
And ſoit appeares plainly, that the Statute hath preſcribed both a 
free diſcharge For the offender regularly, and the height of corretien 
for the higheſt offence, men capable ot Clergie can be ſubje& unto. 
Now then the laſt Queſtion 1s, In what manner the Statute 
workes this diſcharge and freeing of a Clerke, 4 pays & calpa, 
whether by ſupplyot purgaticnas1t wasby the Civill Law, orby a 
Katute pardon. | 
I ſay, notby aſupply of purgation, for divers reaſons : Firſt, all 
Clerkes judged bythe Ordinarie, were not receivable nor capable 
of purgation., asthoſe that were delivered ab/que pargatione as by 
the ditcretion of the.Court, enormous offenders, Clerkes attainted 
and the reſt were, though they were capable of purgation, they were 
not to be purged, for the Iurie had power overt them, ED 
This were more to diſcredit the Atts of the Law than before ; 
for then Jury went againſt Iury pro-& contra, and withchem there 


being 


7 
: 


never was 
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being ſome Clergie: 


. 


fame Law which is- oppoſitioms ins obje bo, * 


| Where they complaine of abules in purgation of Clerks which. 


were aboliſhed, this were no lefle abuſe than the formerthough 
without perjury, © 0 RAE 209 #iHg i 
_ There was never purgation in this Ciſe without the Law.” 


Therefore the Statute neves warrants to doe that the Law never 
did, nor allowed of;; therefore Tholdit workes by way of 'par< 
don, which affirmes and doth not difaffirme the verdiQ. {141 to 4 

. -If youſay there sno word in the Statnte of on, T-fay,'that : 


there is much leflecither word or meaning of 1on, yet Heſrew 
4. Eliz. Cyted .in.Foxleyes Caſe; Co: 656.6, allowesthe Statute to 
worke both-in Nature, and:in Lieu of a Purgation; andalfo of a par- 
don by good conſtruftions of this Law. | et, 

:. Now: (as-Ihave faid) there wasno reaſon to intendthe Statute 


4 


of purgition.; -'For, if itamount to a pardon, thataloneis ſo ſuff>: 


cient,” that there'1s no need of a purgationor the effect of it.' - 

Neither is'it the work of Common Law to purge the offence 
that the Law hath found and eſtabliſhed, and ſodeſtroy their owne 
worke ; but a pardon is naturall being m'the Common Law, and at 
firmes the verdi& and diſaffirmes it not as the purgation doth. So 
that to'take it for both is to imply contradidtorics. | 

Now the expoſition of the Statute belongs to the Kings Courtgof 
Law, as it isfaid in Barrons Caſe, Co. 15b.6..13. A Parſon was de> 
privedfor Adultery, afterwards a gencrall pardon came, which par- 
.doned the Adultery, It was judged, ipſo fatto, that the Parſon 
was reftored in his Eceleſiafticall right, becanſe the judgment of 
this pardon and the force of it belongs to the Temporall Court and 
not to theirs, | 

Now-the words of the Att doe apparently prove,that the mean- 
ing-of the Statute was to ſee the Clarke Convie and burned in the 
hand, and ſo freed from all further puniſhment, and therefore moti- 
ons that he ſhall have the priviledge of the Clergie, which imports 
that hee ſhall have as much benefit as by his Clergie he ſhould have 
"_ with ſaving life and alſo freeing from the Cryme of 1 plaribrs 

6 n8V0, 

But next he ſhall not have it by the meanes of the ordinary and 
by the way that had been accuſtomed, but only from the Indges ; and 
that by way of preſent diſcharge ſhall preſently be inlarged and de- 
livered by the Iuſtice. 

And becauſe the partic ſhall be abſolutely freed and diſcharged, 
the Statute takes from the Indgesall power of further puniſhment, 

but by the mild words of correction _= them power to _ 
nl them 


rgie men aid, That this wereto fallicon jury / 
without any cquiyalent oppoſerand in their owns Court, and by the 
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em in Prifon one yeareand-no more. And tho Stat provides 
genes 


that the Clerke ſhall Anſyver all other Felovies, as fearing 
rall, and free diſcharge ſhould bee. taken to all Fclonics :- But to 
por they meant not that hee may. bee any. waycs put to further 
Now this ordinary werking of the cffet of a pardon muſt needs. 
bee underſtood a; pardon, though the words be not verbally like the 
Caſe de donis Condstionalibus which do make anceſtate in tayle by di-- 
re& words; but whereas the eſtate that is now judged intayle was a 
Fee fimple and alyenable, poſt publicam prolem, ce. it ordaines that 
the Donec ſhall have no power to alien, but it ſhall come to the iſſue- 
or retarne to the Nonox if the iflue faile,. So this 8a periphrafis iri- 
effeAtas R. (orone-204. Stat. 6. R.2.. If the Wifebe raviſhed, the: 
Husband ſhall have the ſuite, to have the offenders convidt of life,: 
and Member ;_this makes Felony, 5, Z. 4; cutting of tongues in-- 
curres- paine of Felony, This makes it Felony, Charta ds Forreſts, 
no man:ſhall loſclife or-member for killing of the Kings Deere, .it 
is by that made no Felony :- For ceſſante canſaceſſat effettus; fo 
there are ſome effefts ſo incident that if they are not found, you muſt 
Jadge that there # no cauſe which muſt produce ſuch an effte&t., For: 
though heate makes no fire, yet you may affirme that there is no fire- 
wherethere isno heate.: | | 
And take the Law to have none other effe& but to ſet him at- 
large; And tohave him ſtillasa Felon ConviR, . then would hee not 
acquire goods as by the judgment he may, | 
And therefore I hold that if a man ſhould call him Felon, or 
Thiefe, he-may have his Action, as upon any other pardon, as wee 
reſolved of the Caſe of Gaddington werſ, Wilkes Trin, 13, Jac. 


ret, 933+ 
Now it is plaine, That this man can bee no more impeached or 
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convicted at the Common Law, for his Cryme being atemparall- 


Cryme; and therefore much lefle in a ſpirituall Court which can 
hold no Plea of a temporall Cryme thougtrhe were in his full force 


x the Common Law. And that was the reaſon of the Preſident, . 


AM. 27. Eliz. rot. 2574, in the Cafe of Nichols Vicar of Saint 
Aaryes, in Cornwall, who was convicted of Felony, before Man-. 
wood, and eAnder/on,; and burnt in the hand, and was afterward im-- 
peached by one Williams (aſe in the ſpirituall Court. For many af- 
firmed that the Vicaridge was voyd by realon of the convition, and 


that he would have preſented thercuato by the Queene, andſo prohi-.. 
bited the ſate, which is the very Cafe, That after the diſcharging of' 


the Clzrke Convitby the Statute, he could not be queſtionel for it- 


ia the Eccleſiaſticall Court as for a. offenc - to n:a'e the Church+ 


yoyd by depravatton, . 


Now . 
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Ebbarts Reports: 
| Now where the Statute faith after burning inthe hand he (half 
be diſcharged, and here is no burning #1 the hand, that makesno+ 


. thing to the Statute 4. H.7, and 13. that gavebtirning inthe hand; - 


except Clerkes in Orders 1.4.8, the Clergie areteſtoredto their ' 
former Privitedge, whiclt yet was not obſerved in the-Caſe of Ns 


 chols aforeſaid. But thonghit were in a Caſe where the hand oughe 


to be burnt, yetit is not ſo effentiall but a man may have the benefir 
of the Statute though he benot burnt. And the King may pardon 
the burning even inan Appeale as no part of the judgement, itſo- 
much as it is not inthe'nature of a puniſhment, but rather amarke 
to Notifie that he may have his Clergie but once, | 

So where the Statute faid after burning, it imports where burn- 
ing ought to be, otherwiſe the Statute ſhould do no good to Clerks, 
for whole wismaſt intetid de oO 'f. 


376. Slade ver, Deake. 


- 
bl 


Oger Slad brings a Prohibition againſt ſohu Deake Eſquior ; 


| R Farmer of the Rectory of Axminſter,and declares that whereas 


Richard Gill, late Abbot of the Monaſtery of Newhay, in the Coun- 
tie of Devon, was ſcized of a Meſſnage and diverſe Lands Meadow 
and Paſturc, parccllof the poſicſſions of that Monaſtery, tothe times 
of diſſolution in Fee. And whercas alſo the ſame Abbor by himfclfe, 
and his Farmers at the time of the ſame diflolation did hold and en- 
Joy the ſame acquitted of all manner of Tythes and fo ſeized ſar- 


' readredthe fame 30, H, 8, and then recytes the Clauſe of diſcharge 
_ of Tythesin the Statute, 31, H. 8. and then brings down the Land 


by deſcent to Queene Eizabeth,and from her to the Duke of Now 
folke, and from him to the Lord William Howard : And that hee by 
Indenture inrolled in the Chancery, within ſixe Moneths, did bar- 
gaineand {ell the fame unto the Lord Peter and his ſonne 3. Zac. and 
they demiſcd it unto S/ad& the plaintiffe, and then Deake the deften- 
dant, did'ſue him inthe*Conſiltory Court of the Biſhop of Exeter 
for Tythe of Wheat andother graine againſt the forme of the Sta- 
tute,. | 

Whereupornthe defendant demurres in Layy generally,and praycs 
a conſultation upon this caſe, 


After ſolemne Argument judgement was given for the defen- ryudgment, 


dant, and a conſultation awarded, #arberton diflenting. 
In the Argument of the Caſe I made two great points: 
1- Firſt whether the declaration were good or no, and I held 1t 
not good, WM 
The ſecond, whether the fault of declaration were in the fub- 


ſtance and ſo that advantage might bee taken of it upon ſeveral de- 
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" Murrer ; And Theld the fault ſubſtantiall, I firſt profefiedif my judg- 
ment ſhould take Counſel of my Intcreftor afefion, -I-ſhould be 
- of another: minde, but I was bound within former Rules of Juſtice, 
- Preſidents,Religion and Prudence. Juſtice ſunm cuig;tribuere,Tithes 
to whom Tithes belong, Preſident fate ſuper [emitas antiquas. Re- 
ivion AMerito: Simonia habetur ratioque pro religione facit. Prudenee 
© med dubitas in feneris non libent. De non apparentibus & nonex+ 


' ifhentibuscademeſt ratio, 
| Now.'to the firſt Point. 


- Trleton ſayes, that pleading is the moſt honorable and com-- 
I; mendableand profitable part of Taw, and by good deſert is it ſo; 
For caſes ariſe by chance and are many times intricate, confuſed and 
obſcurez-and arecaſt into forme, and madeevident, cleare and caſfie ;. 
both to Judge, and jurie (which. arcthe Arbitrators of all cauſes) 
by good aud faire pleading. So that itis the principatl Act of Law, 
ſo pleading Hot talking; . and therefore it is required, that it 
be true, that is the. goodneſle and vertue of pleading.: and that itbe 
certaine and fingle,.and that is the beautie and grace of pleading. . 

Therefore the Law refuſcth double pleading and negative preg- 
rant though they be true, becauſe they do inveigle and.nat ſettle the 
Judgement upon one point. i | 
Therefore firſt generall pleading is diſalowable though it bee in 
matters of fad, asa Covenant to make by the adviſe of H. he muſt 
ſhew what deviſe he gave. 

Condition that an obligation enjoyne an office to grant by Let- 
ters Patents, hee-muſt not pleade in hec verbs, but he muſt ſhe the 
effec of his Letters Patents and his enjoying accordingly. 

-* © But becauſe it hath beene faid this is a ſpirituall At (which yet 
T grant not to be ſo,) he that pleads diſpoſition of an Abbot,he ſhall 
plead before what Ordinary. BE 

So debt upon leaſe of a Vicaridge, the defendant pleading by-a 
{ſequeſtration muſt ſhew by what ordinary, for what cauſes, as for 
Non-Reſidenceor the like legall proofe'of ſequeſtration. 

So-union of Chappell muſt be ſhewed ; by whom ? $5}. The. 
Pope or Biſhop generally, Concarrentibus ijs, cc. | 
In pleading adivorec, you muſt ſhew before whom it was, and 
{et forth the cauſe of divorce, . but all the proceeding you ſhall not 
need ; as you ſhould of a.Recovery at the common Law, 21. 2. 4. 
And therfore in Specors caſe the Biſhop cannot plead for caule of the 
refuſal, Schiſmaticus invereratus, nor upon the Statute 4. 4.4. that a 
man was defamed of Herefie, But they muſt ſpecitie the ſchiſme or 
hereſic though they bee matters of mecre ſpirituall Cognizance. - 

| | a 
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| Hibarts Reports. ; 
For this is regular for difference betweene the Kings Courts and 
the Courts Ecclcſiaſticall, that things ſpiritual cannot originally and. 
primitively fall into the Kings Court: * © b 
- As for calling of a man Hereticke hee ſhallnot have an a&ion 
of the caſe, yet if a civill ation bee well commenced, as in the caſes 
cyted in a 2ware impedtt," or an ation of falſe imprifonment 
if any thing fall-incidently, that is ſpiritual, the Kings Court ſhall 
continue uponthat,either by jury or demurrer, except th caſe where 


the: Law: hath provided by Eccleſiaſticks ; as by the iſſue upon Ba-- 
ſtardy being accepted /iteratur, and the like : In theſe cafes the Bis- 
ſhops arc not Judges, but Miniſters of the Kings Courts, as other . 


kinde of Tryorsare : Whereupon the Court proceeds to judgment; 


according to theit Certificate and tryalls, -' Buton the contrary, if 


the caſe begin wellin the ſpirituall Court, as being ſpiritual, anda 
point fall- accidentally, that 1sof temporallcognizance, it is cleane 
contrary, for the tryall is called from them as is-in daily experience 
in preſcriptions and limits of Pariſhes in ſuites of Tythes:' 

Now if it. bee a point of diſcharge; thatis to bee pleaded as this 
caſe, it muſt ever: bee pleaded ſpecially,” and thewed to the Court 
how the diſcharge is, as.it isno diſcharge if it be notſufficient, and 
the ſufficiency is matter of Law, and therefore muſt bee ſcene 
and yudged by the: Court, As is 22, 'E. 4. fol; 40. And Hanſel 
(0:11b;2, fol." 475 | 

Now touching diſcharging of tithes themſelves,and the pleading of 
themat the common Law.-TIt is to be obſerved,that they are things 
of common right,-and doe of right belong unto the Church. And 
therefore though it bee truc, that before the Councell of Lateran, 
there were no pariſhes nor Pariſh Prieſts that could clayme them, 
but a man might give them to what ſpirituall perſon he would, yet 


to the-Church he muſt give them. Yet, ſince Pariſhes were crefted, . 
they: are duc tothe Parſon, and Yicar of the Pariſh, and therefore 
when you have a prohibition of diſcharge of Tythes,you muſt conſt- 


der.it is a Plea in barre againſt Common right toa demand of Tythes 


which is a Common right, though they be in ſeverall Courts, as by a 


Releaſe either by deed or Law. . 
Now thenif you-will diſcharge a juſt demand, you mult fatisfic 


the Court of. your diſcharge, conſjder then the diſcharge ef Tythes, , 


the perſons capable ef them, and the meanes how. - 
The perſons capable are ſpirituall or temporall. . 


Temporall I fay when they are temporal, when-the diſcharge 


didfirſt reſt inthem, for otherwiſe if the temporall man exceeds a 
{pirituall body in a difcharge,as upon the Statute 31. H. 8.- it is to be 
reckoned in a ſpirituall perſon or body,-but not ina temporall. 

Fhe ſpirituall perſons had foure ordinary wayes of ditcharge, 
; Fits, that 


43 
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preſcription, and theſewerea 


- 


that is, Firſt Bulll of the Rope; Secondly, compoſition, Thirdly, 


olute. | | 
Fourthly order, and that was limited fo long as land remained 


in the Manureof Religious perſons themlelves; and thefe were the 
- Seſtertians, and the Templar, and Hoſpitalers, and the Ierulalemi- 


. tans : But unitie of poſſeſſion of the Parſonagea ate, and the 
: landtythable was nodiſcharge, nor ſo holden a+ Com 


mon Law ; 


.But how that came into uſeand upon what reaſons and upon what 


. cautions and how.deduced in pleading, I ſhall ſpeak afterward when 


-T come tothe Statute of 31, H, 8. TT 
| Nowelcerly at the Common Law,the fpirituall perſon could not 
.claim his diſcharge pat Bull,compoſition 9 he _ lead 
it withthis groundand reaſon, ſpecially & his diſcharge by preſcrip- 
- tion was —_ him m—_— _ Eg a perſon 
. capable of ſuch diſcharge. And ſothe original was probable and ther- 
ke preſcription was allowed him as in other caſes memorable 
whereof the originall cannot be found, but iscver preſumed juſt, 
' Now temporall perſons, not to ſpeak of the King which was a 
ſpeciall Cauſe 22. Statute had two ways to obtain Tythes, or to dif- 
charge Tythes, the firſt was by grant af the Parſon, Patron, and Or- 


_ dinary, and theother was by a preſcription ; but that was ever,not 


re{criptio ſimplex, but compoſitio, not a preſcription fingle but come 

7 nadad, difering from the caſe of ors perſons, And fois 
Piggots and Hearnes caſe. ich Fhet3; 

And ſo were the Common cafes where men have the diſcharge 

of Tythes in kind by paying compoſition for them in mony or Land 

or penſion, held or enjoyed by Parſons and Vicars in lieuof them. 

But now note aſtrange Anomall of Tythes in his cafediflering 
.from all other caſes in Law. 

For where | tion.and antiquitic of time forfeiteth all 
.other tythes an a. vor the beſt beginning that Law can give to 
them : In this caſe 1t workescleane contrary, For whercasa grant 

of a Parſon, Patron, or Ordinary is good of it ſelfe without any-re- 
compence or conſideration, when 1t runnes out to prefcription it 
dyes and periſhes; Whereof no other reaſon is given but that our 
Bookes fay that a man may deſcribe in Modws decimands, and this 
is in e-Lmorem Ecclefie, leaſt m_—_ ſhould ſpoyle the Church, 

But I will make another reafon not diflonant from Law. 


Therefore preſcriptions of Taw be fo violent, as though they 

be falſe, a manſhould not be received to aver againſt them, as in a 
reſctipt. The tenant pleads himſelfe villaine to H. and that hes 
fath nothing but in the Villenage, the demandant had n6 reply 
though it were falſe, but his writ muſt needs abate till the Statute, 
37-E.3. Admit the Countcr Plea, fo in the Replevin if in Avows= 
ric 


Hobarts Reports, 415 
ric the tenant diſclaime, hee ſhall have judgment, though it be falſe, 
for the Law bdeeves, that theſe Mot pag g rm | 
wrongin fo higha degree. | | : 


like reaſon moves in this caſe. The Law violem= 
ly that a Lay-man cannotbe abſolutely dil dof Tythcs: And 
t ce will not allow preſcription of ſuch diſcharge, holding ic 
more reaſonable that fome one man ſuſera miſchiete to.loſe ſacha 


pricing fo $1 wee and of dangerous conſequence; than 


change the ade 
- And Tam gf opinion that it hath madetw av 3s 5 
The fit; That-it hath by force of the clauſe of diſcharge that : 


them over, he Kino and la perfons , which elſe would have vani- - 
ſhed and Aa pes the pirituall bodies themiclves whereunto + 


. IPC next is, That it hath created and made one newr diſcharge + 
which w,. ot before at the Common Law, that is, the unitic of | 
the poſlegg,nof the Parſonage and the Land 'Tythable in one hand, 
ne this was long controverted-and'now 1$a received opinion 
of the K;ags Court to be de lege, a diſcharge within the meaning of 
the Law,.. the Divines fay that Articles are made de fide by the deter- - 
mination, of the Church. 
But 5,1 this caſe of vnitic, foure thingsare to be obſerved, 
Fig, That it is nodiſcharge of Tythe (butas it 1s well obſerved) | BOY 
: dich, e of the payment of Tythe, and thereforeif it be-pleaded 
by Way of diſcharge generall, and the Iury faid nothing, but a per-- 
Perualſ unitie, it is found againſt the pleader, and ſo'much is agreed * 
mn P12: and N appers caſe. | _-— 
It is nodiſcharge except it be by preſcription, if it be perpett= = 2,1. 
yet if it be alleadged that the Abbor or his Farmer pay Tythes,that 
oth deſtroy the preſcription, becauſe that proves that there was no + 
real diſcharge, but a on payment of unitie.only; - hs 
Yet an unitie by preſcription is good prima facie, butnotof it - , .. 
ſcIfe, but in contemplation of a pertedt diſcharge, that ſhall be ſup- , 
poſed though it cannot'be found for the infiniteneſle and impoſſibi-- - 


ity of ſearch of things beyond memory. Lily; , 


416 
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Hobarts Reports. | 
 Laftly, though unitic perpetual bee allowed, yetitisnot well 


- - 


pleaded except it had that rations inde they held-difi 


held-diſcharge of pay- 
ment of Tythes time out of minde, for though the unitie ſhall boc 


traverſed, and not that concluſion or conſequent, yet that concluſi- 
.on fixcth it to theſtateand Anſwers, the reall and perfc& diſcharge 


that is preſumed underthe unitie, . to which the unitie it ſelfe/ is but 
augmentive,but.yet I am of opinion.it is but a fault in forme, which 


s £ 


will be cured by a verdi& or generall demurrer. 


This diſcharge by unitie being the only diſcharge that is created 
and made anew by this Statate, all other diſcharges are not other- 
wiſe preſerved, but by theſe words, [That. the Kingylus beres and 
ſucceſlors, and ſuch perſons their Heires and Altgnes, which ſhall 
have and held them accotding to their eſtates, and titles diſcharged, 
and acquitted of. payment of tythes as frecly and in aslarge andam- 
ple manner as the faid eLbbot had or held the-ſame at the time of the 
diſſolution of theſame,]. er RnrION 

; So firſt it isplaine thatclauſe gives neither new diſcharges ner 
inlarges the old,” but continues and bounds them within the limits of 
thoſe that were enjoyed by the Abhor both by ward and meaning 
according tothe caſe rot rewnentra,8c, For,though unitic (as hath bin 
fid) be now uſed for a diſcharge, yet it is not ſo for it ſelfe but for a 
more perfe&, which is preſumed though it appeares'not. . 

Now this being the ſubſtanceand body of this clauſe in word 
and meaning. It is ſtrange .it ſhould bee moved, that out of the 
clauſe ſhould be drawnea conceipt of a libertic given to the poſſeſ- 
ſors of Abbey lands to plead their diſcharges in other form), and with 
more generalitie and favour, than the L#bors themſclves had jn thoſe 
caſes. Againſt whichthe reaſons are many. 

Firſt, the word is expreflely touching the having and holding of 
them,no touch nor a glance of the pleading of them, which is mcer- 
ly hcterogeninm, w4g | | _— - 

Secondly, If theſe words ſhould be extended to pleading it would 
turne expreſſely againſt them, for then it muſt bee underſtood, that 
they ſhall have the benefit of pleading, in as large and ample manner 
which theſe Abbots had. Which implyes a negative. That it ſhall m 
no other or larger manner,for the Rule is,that affirmatives in the Sta- 
tute that introduce new lawes, do 1mply a negative to all that is not 
in the Purview, | | 

And therfore in Amy Townſends caſe Plow,111.it is ad judged and 
hath bin ſince,where one comes toa poſſeſſion by a uſe out of a Stat. 
diſcontinued,ſo that the entry was not lawfull to the ſuch a 
poſſeſſion works no remitter, becauſe the Stat, appoints the poſlcſ- 
ſion in the ſaid manner and forme, which imports a negative,and no 
other are inuſe, | 


So 
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So. the Statute ( ) H,2,appoimts, that the Demandant may vouch 
ac frefſetienens, if im the firit Action he could not vouchyas if it were 
a Scir, fac. then cannot bee voach inthe Law, &. deforceat , being 

as; -. Wa. 


d 

Thirdly , if you ſhall admic this expoſition, thisclauſe muft ad- 
mit that alio upon the body of the Law, upon the like words, which 
are.thus,: The King thall have and hold, co him and his heires and 
ſucceſſors, all Monaſteries , and allthew Lands, Tenements, and 
Rents. &c. inas large and ample manner as the Abbots had the 
fame, at the time of the diffolutien, &s5. without ſhewing any: 
otherticle; And fo, the Statute, and this kinde of pleadins, bath 
the lame pretence of loſſe of: Writings, of Grants, of Rents, Revere 
fions, and the like, and infauteneſle of ſearch, and more chan the 
Caſc of Bulls, andthe like. * 

This torme of pleading that lyes ſo obvious in words of the: Sta- 
tute, and was ſo eafie and pleaſing cothem that ſought diſcharge,was 
never to this day amongft to many bufie wits offered; in any Authentt- 
call pleading,much leile received the leaſt allowance, by the opinion 
of any learned or grave man, but the contrary, by ſpecification of the 
diſcharges, except-in a Caſe of preſumption ; And yet in the caſe of 
unity, though it be by preſcription it 15 alſo ſpecified, 

$0. no-mancanbur fee what abſurdities would come, by: admit- 
ting. a change of regular formes of pleading to vulgar Pleas, then uſed 
intuch Acts of Parliament, to expreſle che meaning, whiehare every 
day by the Iudges extended, reſtrained, and changed, according to « 
bercer Rule:of reaſon and Juſtice, than the- words beare. And if the 
wordsrulenotin ſubttance, much lefſe in theformes of Pleading , 
which 1sthe Act of Law, as hath beene faid : Andthis preſident of 
regularity of pleading, isasillin conſequence, as the principall :- So 
the Stat. of 4.7.4. of Heretics before mentioned, was not pleading: 
as the Statute meant ingenerall, but the Hereke eſpecially aſſigned: - 
Now take the Statute 34+\H. 8, cap, 20. that provides, that ifthe'Te- 
nant in taile of the gift and proviſion of the King, ſuffer a common re« 
ceverie, the Reverſion or Remainder then being inthe King, that 
{uch a recoverie ſhall notbinde the heires in taile, bur that they may: 
encer-after the:death of the Tenant in taile; the heire may pleade;char 
willany man fay, that his Anceſtors were Tenants in taile of the 
Kings Proviſion and Reverfion or Remainderin the Crowne, when 
hee iuffereth Recoveric, ſo in the caſe of 11, Hey, 5,cap; 20. if 

any. woman: being Tenant of the gift-of any the Anceſtors of. the 
husband'ditcontinued), they-ſhallibee voide, and that" it ſhall bee 
lawfull :o the perſon ro wl:om-che intereſt after the death of the 
woman {hall appercaineto enter; willany man faythatit were well 
pleaded. in thele wores, without ſhewing how the State grew, or 
: Ggg _ 
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| ectvbarts Reports. | 
how the diſcontinuance were made , and yet he:that was to take the 

benefit, may bee a ſtranger tothe conveyance, as upon a :Coyetant 
toraiſe uſe. Soupon the Statute 82H. 8. of Conditions, there are 
no miſchiefes to the diſcharges that were before time of. memory of 
all forts : For, they muſt be maintained and pleaded by preſcription,. 
even unitie it ſelfe may bee ſo. Neither 1s there any miſchiefe un 


Pn is 


 effe&t to. theſe diſcharges, which were concealed fince memorie, 
| if thisbee true, and theoriginall unknown, for they may bee both 


oppoſed and pleaded by preicription : For they had their effe& of 
dilcharge, and. the preſcription cannot bee impeached, butby ſhew- 
ing a late originall of diſcharge, which if the adverſarie canjhew, the 
partie himſelf may-much berter ; So then,there remains no prejudice 
but in one caſe , where can be no reaſonable preſcription ot alawtull - 
diſcharge, which is where there cannot poſſibly be a diſcharge by pre- 
ſcription, that where either the Abbey was founded, or Lands pure 
chaſed to the Abbey fince the memory,in which eaſe to, preſumea diſs 
charge even to the laſt times, where there-is no. appearance of it, is 
as much as to-ſay,all Abbeys have diſcbarge of alltt.cir Lands,and may 
be extendedeven to Orders, that had dilcharge thereby. for their:own 
Manurance, for they might alſe obtaine by Buil.or otherwiſe, generall 
and abſolute diſcharges, and this may be concluded, that it this form of 
pleading be ever received, you thall bayealL others left, and this on- 
ly uled, which 1s one of the weightieſt reaſons. thar makes mee ab- 
horre it, conſidering the buſie wits that have uſed all meanes to win. 
diſcharges and formes of pleading to that purpoſe, . and yer never 
take bolinefle to offer this, and what needs all this labour ,. bur uni- 
ty by preſcription, if they might have pleaded diſcharges at the time 
of the diſſolution, For, it is calie to prove a non-payment, by rea- 
ſon of an unity for any time,and a non-paiment s the evidence for the 
proofe of a dilcharge ſufficient, which may be prooved, when the per- 


- petuallunity cannot be diſcharged in Abbots, muſt now beproved 4. 


poſteriori, for no man living can now ſpeake ofthe time of Abbots, as 
tothe caſe of /imbiſh and T alboyesgit 18 no authority, for the Judges 
arediyided twototwo. Secondly, both points pleaded their virt c0« 
vin.and decept were matters of fact. 

And as to. the caſe of ffrara IHarcela; that is no authority at 
all for me to judge, ſpeakes to that point, and the Judgement pal-. 
ſeth againſt him and pleaded ſo. But that 1ndeed was upon another 
reaſon and point, And as to (okes opinion in that Caſe of the Arch 
bilhop of Canterbary, lib. 2, 48. I anſwer , Firſt, that the opinion 
makes notatall to the judgement of the Cale; to ſay, that by the Sta 
rute 3 1, ſuch adiſcharge may be pleaded, 

Nextly, it is ne part of the reſolution of the Court , but anraddi= 
von of his owne, an3 that ſuddainly interpoſed, = 


Third- 
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Hobarts Reparts. 
Thirdly, itis ſo imperfeRtly ler downe; that the Prior &4. 'ſo'it 
may be the prior and his aiwer— ar * FC5FT ONS 

And thacſuch an Obligation-is commonly uſed in a Prohibition, 

which argues plainly, that either he miſtooke the prattice, or the book 
miſtooke him, which {rarher believe, which 1s madethe ground of 
his opinion: For, there is no authenticall Preſident, much lefſe judg- 
ment or grave opinion.tothat purpole, - _ . | 
Andagaine that Caſe in WincheFer,in the famebooke fo, 44, be- 
ing both 38. Edwar. Pridleyes Caſe, comming after 10. 7ac, inhis- 
I I: Booke fo. 44. he makes chele queſtions, that if any Abbey have 
beene time out of min, and an appropriation ſince, yethee maypre-' 
ſcribe.in a generall diſcharge ; for, that may be though, a unity came 
after, Bur ſaith he, if the Avbey ir lelf were founded fincememorie, 
then he cannotpreſcribeatallinthe generall diſcharge; and1o leaves it 
as a caſe deſperate, where the Abbey was founded fince memory, 
which yet he might eaſily have relieve 1, if be might plead a diſcharge 
from the time of the diflolution, without ſhewing bow , whichig et- 
ther a retration or an explanation ot his tormer Report. 
, © Now tothat which was well moved and objected to my brother: 
Huttoy,. that the Plaintiffe, hathnot well cenveied himſclfe to the 
Land charged with Tyghes, I hold that the Defendant notwithſtan- 
ding cannot upon the whole macrer have a conſulcation, if the dif- 
charge had beene well pleaded : For the title of the Land is not in 
queition, but whether the Land bee diſcharged or no, which any 
man that is an{werable for the Tythe, mayplead, whether he have 
good title to the Landor no, and ſince the perſon in this Caſe 
hath ſued him for Title, hee hath inabled him to make his de. 
fence, either by Plea, or diſcharge in the Ecclefiaiticall Coure , 
where hee needs no Tythe, orby Prohibition to the ſame effect in 
the Kings 'Court, which is1n lieu of it, ſuppoſeth thar hee offered 
his Plea there, | | 

And as this is regularly true, that if the Prohibition' bee faul- 
cie, yet the Defendant thall never have a Conlultation , if it ap- 
peare to the Court that the ſuit in the Ecclefiaſticall Court was not 
well founded, as it was there, he | though hee mult 
have a ſuit 1n anothers tame. 

Thercfore CA, I. and 2, E. Dyer x67. one ſued for tythe corne 
of 60. Acres of ground, the Defendant in his prohibition laid that 
all was barren ground, andpaid no tythes, whereupon ifſue was ta- 
ken, and the Tury found that thirty acres was ſo, and that the other 
thirty acres were barren, but yet had paid Tythe Woolland Lambe, 
The whole Court of Benchers awarded on that part, but yertup- 
on better adviſement, they reſolved the contrary, for he had no right 
to purſue his ſuit for Cpmmen, and by the ſame reaſon if the Land 
PTE” Ggg2 | be 
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Dare Imel, 


be diſcharged hee ought not to fue for tythes of it with any man Whe- 
ther bebo title to the Land or no, | 2 
I hold che arr 615 ns. faulty in another point, that hee 


hath laid no eltate of the diſcharge of Tythes, for hee hath not faid , 
that Giliche Abbot was ſeifed of the Land in his demeaſue, as of fee 
diſcharged of Tuthes, but hath made it two ſentences, that hee was 
ſiſcd of the Land in fee, ac the timeof vhe difſolucion diſcharged of 
Tythes, which may be true, if it were but for that year by grant of Par- 
ſon, Patron and Ordinary. | | 

The ſecond great queltion is, whether the Defendant in this Caſe 
ought to have demu rred eſpecially, forthe Plaintiffe hath laid, rhat 
the Land was diſcharged, wich tha Defendant by his demurcer may 
have ſcemed toconfefſe. | od 

|  BatIamof opinion, that the generall. demurrer notwithſtan- 

ding, the Defendant may {till take advantage of the default, ' - : © 

The words of the Statute are, /Tnatche Iudges thall proceed and 
give Indgement, according as the very right of the cauſe and macter - 
in Law ſhall appeareunto them : Soright is norighc, if.it appeare 
not to the Court, as weruled tn the Caie of Heard and Baftervele, 
that not ſhewing ofa Deed, or notproducing the Leceersteltamenta- 
ry, or of adminuttration, or no; laymyg a place 0fyiſuggis not remedied 
by a Generall Demurcer, Fac, 


377. Gaway Vetl. Biſbop of Cant. & alios. | 


Ir Henry Gawdy Knipht , brought a © uare Fmped; againſt the 
Yarcy opof 5mm. anyone Knteki, = Fum- 
phry Rene Clerke, and declared:rhat Richard Sonthwelt vras ferſed of 
the Manour of Papentioalias Walſoken Papentia,, 'to which the Ad- 
voulon of the Church did appertaine in fee, and preſenred liam 
Maiſters his.Clerke, who was infticuted and'inducted, and fo ſeiſcd 
15. Zav.24.Eliz, for money, did bargaine and ſell the;Manor ad qued 
&-c,to Barowin fee, and Baraw being ſeifed,the Church became void- 
byche death.of the ſaid 2 aiſters, 2.Feb .15 $1. and remained yoid: 
by 18; Monechs, whercupon Queene E112. in default of Patron, Qr- 
dinary, and Metropolitan, did preſent by Lapſe Francis $aels , who 
wasthereupon.admatted,, inſtituted, and indutted, and atterward 
Barow. did for money, bargaine and fell the Manor ad qnod &c, to 
Richard Catlynand Dyones his wife, and the heires of Carlyn, who- 
thereof infeoffed, fir Richard' Gawady the Plantiffe 1 2. Oftober 3:3. 
Ele. and hefoſeiſed, the Church: became void by the deach of $ed, 
and ſo remains void, and ſoit belangs-to the Plaintifte ro-pretent ee, 
the. Archbiſhop claimes-nothing butas Qrdinary,. /ede vacante - _ 
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Hobarts Reports. 
Biſhop of Nerwich, and demands Indgement, if without fpetiall di- 


| flurbance, &c. Sir #%i//54m Bir pleads ne difturba per. Hamphry 


Rone pleades, that he is Parſon uhperſonee of the prefentatien of the 


- King, and faith, that long before Soxrhwell had any thing in the Ma- 


nor ad quod, Q icen Eliz, was ſeilcd in teegas ih grofſe,of the Advows 
ſon of thelaid Church in right of her Crown of Exgl/and: She fo ſi- 
ſedr preſented the fgid Francis Sacl tothe Church then void, who was 
thereupon admitted, inſtituted, and induted, andthe Queene dyed 


| ſeiſedotthe Advowlon, which deſcended to the King,whobeing fei- 


ſed thereof, the Church became void by the death of che ſaid Sae/,and 
thereupon che King 4, Decewms, A#.1 6.preſented the Defendant, who 
thereupon was admitted, inſtituced, andindu&ted, and yet is Incum- 
bent there, ab/qwe boc quod advocario Eccleſia pred.ad pred; Maneri- 
um vocat. Popenhams alias Wal/cken Popenhampertinet as the Plain- 
biffe declared; and cheretipon had iflue. - - 

The luric finds that Sow:hwell was feriſed of the Manor with the 
Advoyſon appendant and preſented the faid Flliew Maiſfters zwho 
was thereupon admitted, inſtituted, and indudted, and that Sowthwel 
bargained and (ol4the Manor to 7 homes Barow,2, Feb. 588,where- 
upon Q. E15z. to the Chareh then void, 1 5,Feb;codem An, prelented 
Francis Southwell by theſe words , per mortem nataralem ulting I 
cumbentss $bidems vacavit & adneftram preſentationem prerogativant 
coic. wen. ſpeftay, whereupon the faid preſentation 1s of the ſame, 
Febr.,was admitted, inftituted, and indutted by Letters of inſtitution 
running by Div, Regine vera & induvitata nt duciter patro na ad, 
thenconveyed down the Manor ad qzod &c, tothe Phaintiffe,, and 
that Saewel/ dyed, and the King preſented Roxe the Defendant in 
theſe words,adnoftram preſentationens ſove ex pleno jure, five por lap= 
ſum temports. [rue alio quocunque modo quietam C& ſuper 101anm 1a» 
reriam, reterreto the Court whether the Advowſon be appendant 
or not prowe &c, And it was adjudged by the Court, that che Ad- 
vewſon remained appendant, norwithitanding, the Queenesprefen- 
tation of Sawel/, For it appeared, that there was no colour of ty;lEto 
the Queene, to preſeat nolapſe for the preſentation, inſtitution, c. 
were altin-the fame monerch, wherein: the avoidance was. Andif 
there had beene lapſe, it kad'not ſerved the Advowſon, anduſur- 
pation of the Qnrene. It was not, becaule the Preſentation ſuppoſed 
aright where nonewas, and ſo was void ; for , the Queene meant 
te doe no wrong, and therefore the caſe is-ftronger than Greenes 
caſe, where the Preſentation is by lapſe, and the Title isby 0+ 
ther right : And therefore the chiefe Iuſtice faich, Thar this Pre- 

ſentation of [Rones,, was upon; the ſame* reaſon void',- and: chere- 
fore any ufurpation' by che King malt not 1mpore any' right, bue 
prelent to the Churds bing: yoio;” grnerallie- ,, and! require 
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Admiſſion &c. Now then the Preſentation of Sawel being void , 
1t-was but a collation to the Biſhop whichmakes no dependancie nor 
{o much as plenartie, but the Church. remains voide, as Greenes Caſe 
faith, whuch is tobee well underſtood, that it makes no binding ple- 
nartie againſt the true Patron, but that' hee may :nor only bring his 
Luare /mped, when. hee will , but alſo pretent upon- him ſeven 


yearesafter , Andif the Bilhep receive his Clerke, the other is 5p/ 


Prare Impel, 


oy EY 


- Fatte,, yet coall other hee is a tull Incumbent, and not inthe nature 
- ofa Curate only. > 


378. Holland Verl. Shelley & alios. 


@& Thewas Holland broaght a 2nare Imped, againſt Sir Toby 
Shelly , the Bithopof #incheſter now Biſhop of Norwich aud 
Laurence Gibſon Clerke of the Benefice of _— and (dedlares, 
that King Edward the fourth, the ſeventh of December, Anno Regus 
ſis, ( ) did grantunto Tohw Afowbrey Duke of Norfolke by his Let- 
ters Patents, in theſe words, 2wod ip/es Heredes & Afſignats ſus 
habebunt omnia & enmnimona bona & Catalla — felon-' 
Ut de ſe, aut pro quacunque felonia in aliquibus ſive: quibuſcunque- 
(erin ant quacungue (,nria dift'Domins Regis hereaum five ſucceſ= 
ſerum [uorum,ant alior um qualitercungque convitts & convine, dam- 
ati & dammand. fugit. Of quorumcungue wilegat. & nlegard, 
waviat..& waviand, & omnium & (ingulorun pro felonta in exi- 
gend. qualitercang, poſit. & ponexd. ac omnia bona & catalla que- 
_—_ eidem nuper Regi, Hared. # Suce, ſuis , quocung, mods ut 
predicitar forisfac. & forisfacien . duter Yapam ipſins Ducis nuper 
de Bramber inpreditt.com, Snſſex et precin. ejuſdem Rape qua mm 
vent.ct inueniend.exifiunt et ex tunc fore contingend, Andthen con- 
veyes theſe liberties to himalelte for yeares, and the Adyowſen to fir 
Fohn Shelly the next Avoydance, who was outlawed for debt, and 
the Church became void, and ſo that belonged to him to.preſent , 
andaverred, that the Church lay within the Rape of Bramber , 
upon which-Declaration fir Job» Shelley confefled the Action, and 
the. Biſhop'demurred in Law , his Councell conceiving that. the 
grant and liberties. did extend onely to the goods and Chattels of 
perſons, ontlawed caly tor Felony, becauſe the Clauſe concerning 
the Outlawrie, was in-the middeſt between ewo Clauſes of forfer- 
ture for Felony, and urged the Cale of 8. Hey. 4.2. and 11. Hey. 
6. for grants of goods of Felony , Statute, ©uod þi pro aliqua 
tranſgrezſuone & alio delifto pro que catalla perdere debent, &c. 
- But the Courtreſolved , that the Clauſe did exrend co Out» 
lawes for Debts , . and Treſpaſſe for Ourlawrie : For, Felonies 
were 


| Elobarts Reports. 
were contaitied under the words fregitivi,, 'et- ix exig wo 14 

So the middle Claule, «tag. which Randsperfettof it ſeltexn 
withoutdepending upon the other, though it bee amongſt them muſt 
either be conſtrued of Ouclawries in Actions, or elſe multbe ſurpluſ- 
age, and of noule 


. Alfo being a grant of a lower nature £ ir is firly placed, but: 


the Caſes pur. by the. Councell of the Defendants, are - nothing 
like, for che. very Grant 1s of Goods and Chattels of Felons, 
which the Clauſe following jt under the 54 quod , cannot inlarge, 


and withall , Tray/greſiio off nomen aqnipſat, and being joyn- ' 
ed with Del:tum,. thall not bee: taken for a' common'treſpaſie, bur 


for an offence, | 


Secondly,it was reſolved, the Deed of grant of thenext Avoy= - 


dance to She/ly, was-not to-beſhewed by the Plaintiffs, being in the 
plaincitfe, and nor to pray to the grant .inavy wie. | 


- 


Thixdly, ic was reſalyed, tha the Advowſon had tuck a locality 


ia the Rape, where the Clurch was ,. that. it accrued .coithe Plam- 
tiffe , whereſoever the Deed of grant was, or the Grantee humſelte 
at the cime of the Outlawrie, | 


In this Caſe Gi4/on Parlon of the preſentation of Sir /ohx She/- 

_ fey, -pleaded another Plea, which was inſufficient and judg- 

ed againſt him. . So rhat che Planciffe had a Writ to the Bt- 
ſhop againſt them all. 


379. John Biſhop of London azainſt the Chapter of the Col. 
legiate Church of the bleſſed Firgin Mary 
| of Southwell, 


| Ob# Biſhop of Loxdon brought a 2nuare Imped. againſt the Cha- 
pter of the Collegiate Church of the Vicaridge of Southwell,. and 
declared that one Tones was leiſed of the Prebend of Normantos, 
in the ſame Church, to whick che Alvowſon, of the ſaid Vica- 
ridge, did, and doth: belong im Fee, and preſented, &c. And 
then brings downe the Prebend unto Rebert eAbbot Clerke, and 
then thewes, that e Abbot did demiſe the Prebend ad qzams, to bim 
for yeares yet enduring, and: that the Church became yoid, and the 
Chapter of So#thwell diſturbed him, | 
The Chapter pleaded that Robert Abbot did not demite the Pre- 
bend unto the Plajncifte pro #t, cc. | | 
The Turie finde, that Abbot made him two Leaſes of one date, of 
divers leverall parcels of the ſaid Prebend, with theſe generall words 
ia theconcluſion of all the leaſes,cum omnibus commoditatibus emolu« 
Bene 


LDauare Imped. 
448. 


By what Words 
ina Leaſe, an 
Acdyow(on wil 
not paſſe, 


SALAD 
\ 
q w 


he Wt Oe 


w" 
» tray OY 
- CUES et iran 


- , 
OG rap. ON 
_y 


Mic, 18. Zac. 
Obligat, 


Elbbarts Reports. 


mentis proficunt tr advantagiis cum pertinentiis eidem Prebend, ſpe= 
#ant. [ex aliquo mods Apinin, And then coucludes, That he 
Adyowſonotche Vicaridge paſſed by his leaſe, that then the Abbot 
demiſcd the Prebend &-c.and it not, thene contra, which was a con= 
cluſion ſomewhat irgperfeR, and ſerved well enough. The court ad- 
judgedithe Adyowlandid net paſſe by the Leafe atoreſaid, and the laid 
words, The-wordsarefoure 3 commudities,emoluments,profits,and 
advantages,to the Prebend belonging all toure words are of one ſenſe 
and nature, umplying things gaintull,which 1s contrary to the nature 
of an Adyowſonregularly, yetan Advowſon may bee yeildedin va- 
lue upon. a voucher y and may bee Aſſets inthe handot an executor; 
But words in grants ſhall bee conſtrued to a reaſonable and eafie 
ſenſe, not ſtrained tothings unhkely and uſuall, and therefore 14. 
Hen. $. 1.. If a man grants all his Woodsor Trees, Apple Trees 
"will not paſſe. And 2 3. Aff. 9. common in grofſe will not paſſe by 
the words Terres Tenements: paſt. & paſtar, yet it is a feeding or 
paſturage;and 44. E, 4. an Appropriation, nor the Adyowſon of it, 
will not paſſe by the name of an Advowſon, yet an Advowſon will 
bee contained under the name of a Tenement, .And therefore 33, 
E, 3. the King gave licence to purchaſe Lands and Tenements 1n 
HMeortmaine tothe valueofanhundred pound, allowed for Advow- 
ſons, and the Eflonie is de placito terre. Andi1 5. Eliz. Dyer 322, 
Adyowlon piſſed by way of bereditament, lying where the C hurch 
lyes, but the words here, commodities &#c, 1it1s to bee underitood 
of thoſe, whoſe nature is gainefull and commodious, and therefore 
39. Hen, 6, the King granted that the Monkes fhould haveall cheir 
poſſeſſions of the Abbey in the vacation for their ſultentation, bur-it 
wasruled,that they ſhould not bave the adyowſons becauſe no ſutten- 
tation can or may ariſe fromthem, 


380. Lamb. Verſ. Thompſon. 
| OF apes Lamb brough an ation of Debt. againſt Richard Themp- 


ſox, upon. an obligation of 14. pound, the condition was, that if 
the ſaid. Rich, Thompſon ſhould not at any timeor times, after the ma« 
king of che ſaid Obligation by any way or meanes, beading or aſſiſt» 
ing unto Thomas Elmy,, or. any: other perſon for the fail Thowas 
Elmy, 1n any aCtion or aGtions, ſuits or executions, troubles, hinde- 
rances,,or molettations, to be randenced or proſecuted apainlt the fatd 
Eamond Lamb lus wife children andaſſignes, thiat then this Obligari- 

Qa tobe void, 
- The Plaintiffe by replication aſſignes for breach, that he brought an 
action of treſpaſſebefore that obligation againſt the aid E/my and _ 
o_ 


Defendant Thewp/er, and that hehad judyer | 
pound dammages agatnſt the:Defendanc” | 
_ coffts againſt them both, and that thereupon after the making of the 
Obligation, Elms and the Defendant brought a Writ of errour, and 
hindered him of the execution of that judgement, whereupon the De- 
fendant demurred, and it was judged for him that it was no breach, 
forthough the Defendant' might binde himfelte not-to bring of che 
ertoutexprefly, yet,upon ſuck generall words as thete are, whereupon 
 theLawmily malreconſttuftion; it ſhall never inforce'it fo, for the 

apparene ſenfe of the Condirion is, That he ſhould not mainrathe EZ- 
»y ih aty hisproper fuites apainit che Plhainriffe, which isjuft and rea- 
fonable, but ke hath noreaſor;, thar he ſhould bebatre& ro defend hini- 


(ey joyoing with Five, nec the unjtt-peaeblſagugr th 
PR Heart his "Mt re if he after vetdit 
avzinft Emmy andthe Fthe Defendant, ſhould have releaſed, and yet caken 
_ butt ſudpettienr and executibn, the Defendane might have joyned 
with Zyy in Audita © crea, foritishis owne defenceagutilt ag 
juſt fuit, ſon this Writ of Errout, ONO 


381. Poland Vetrſ. Maſos. 
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Caſe, 


P Oland brought an Ation of the'Caſe againſt LH2ſov, for ſaying Parolls, 


I charge him (meaning the Plaintiffe ) with Felony, , for taking 
mb6hey out of the pocket of Henry Seaty , uporinotguilty, the 
verdict was givenforthePlaintiffe, yer'the a6cay''g was giveil a- 


I charge him 
wich Felonic. 


pou hum. Theresfon-was donble; he doth nor affirme thathe is a ide infra, caſe 
elon, but he doth vnlyfay, 'tharhe doth charge him wich Felony, 383. 


which hermay doen ſome cafe, though hee did not the faRt, as if a 
Felony were done, and the common fame were that he did it, any one 
that ſuſpeCts him may charge him wich it: The otherreaſoh was, be- 


cauſe thoſe words ſingle 'doe but ſuppoſe it a Felony, whereby hee - 


would warrant the words laid downe, which for ought appeareth to 

the'Courr might bee but a treſpaife, and though hee chargetbit co 

bee a Felony , yetin Ambighitres the "Court ſhall follow the mil- 

deſtfenfe, as in the Caſe, hee is'a Thiefe, for hee bath ftolne my 

=_ - on kere is aſtealth both im the words, and in the reaſon of 
ewords, 


382. Powel Verſ. Wind. 


P Owell an Attorney brought an Aion upon the caſe againſt #ind 
for theſe words,I have macter enough agiinſt him for M.Hamer- 
Hhbh Ba ley 


Hamroy'y bulk. 
fo und torgerie 
ag ainit him 
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LS Fane 
: ihe found forgery againſt him, and can prove it againſt him, Bur 
e was no certainty whereof the forgerie was. TE 


- 


neplevia 383. Steard Verl. Heartley. 

Teerd brought a Replevin againſt Harley for taking a diſtreſſe 
Sg at Bailden , 1n a place there called Steed. how/a. The Defendant 
ST + - Vid.infra.319- made conifance as Bailiffe unto William Haxkeſworth , becauſe 
F we. fac, whence that bouſe was holden of him as of his Manour of Bi/den, and t he 

Plaintiffe ſaid it was out of his Fee, W n the Fox, Fac, de 

vicinero de Baijdon, and after verdit for the Plaintiffe, Harews mo- 

| ] 5 , vedin arreſt of judgement, thatthe Te, fac, ſhould have beene as 

| | | well from the Manour,. as the Towne, but the Court gave judge- 

| F ment for the Plaintiffe, becauſe it doth noe appeare that the Man our 

was larger than the Towne, and ſince ie paſſed, the Court ſhallnoc 

defeat it upon a poſſibilitie it may be or not þe, as like the Caſe of the 

| "Ip Towne and Pariſh, but if the Viſne were to come from ewo Townes 

1 -* by the Records, and were taken but from one , the Caſe were cleane. 
'n contrary. 


| | Cafe. 384. Clearke Derſ. Wood. 


Learke brought an Aion of the Caſe againſt zyood, and layed 
Vid.mfra. Caſe CG that hee was ſeifed of a Meſluage in Fairfield, to which hee had 
| wo Common appendant, andſeyen Acres in Fee aforeſaid, and that hee 
had alſoa way from his Meſſuage to.his ſeven Acres in fee aforeſaid, 
and by, andover it to Buningten, and that the Defendant had plows 
ed up the ſeven Acres, whereby he. loſt both the uſe of his Common 
h and way ; upon the iſſue not guilty, the Ver. fac, was from Faire- 
Yiſne whence, field only, and after verdi& for the Plaintiffe , it was moved that it 
ſhould have beene from Bu#tivgfordallo : But the Court gave judge= 
. ment forthe Plaintiffe , for thoughir is true, (that if the iflue- had 
beene upon the preſcription , it muſt have beene from both, yer the 

iflue not guiltie, reſpects chiefly the griefe, which is the plowing 
of the way in Fee, which isa Treſpaſſe upon the Caſe there, though 
the way bave beene laid only toand from the Houſe ; and that peece 

of Common both in Fi. ; My 


oe, = co OED 


395 . Williaw 


3 


— — 


385. William Wright againſt Gilbert Gerrard and 
- * * Richard Hilderſham, © | | 


- 


Tt Plaintiffe declaresinP rohibition, that Richard Srowden the 
laſt Prior of the Monaſtery of Hatfield, and his Predeceſlors' 


were time out of mind fſciſed as well ot the ReQtoric of Hatfield, 


as of a certaine Farme there called Downehall farme;, in his De-" 


meaſue as of Fee; ahd by reaſon thereof did enjoy the ſaid Lands dif 


_ charged of Tythes; and then recites the'Stattte of 27, Her... 8. for'for jdifolution 
diſlolution of Abbeyes andthat the ſaid Priorie was under two hun-'of Moenaſlcrics. 


- dred pound per e-Lnnnm, and that by vertue of- the Statute King 
Hen, 8. was ſeiſed mowt & [emel* of the ſaid Parſonage and Lands 
diſcharged of Tythes , and that the Abbeſle of Barking was feiſed 
of the" Mariour of Littingron,, and (hee lo ſciſed 3. November 2 9. 
H.8.conveyed the Manor of Lirtington to H,8.and the King cony 

ed the ſaid Lands called Downehall Farm,and the ſaid ReQtorie of 
Abbeſlſe of Barksng ; by vertue of which conveyance ſhe was there- 
of ſeifed, and then ſpeakes not of thediſcharge of Tyches,and r 4. 
November, 31. Hen, 8. ſhee ſurrendered them againetogether wich: 
the whole Monaſterieto Her, 8. and then recited the only clauſe of 
the Statute of 31, Hen, 8, for enjoying of Abbey Lands diſcharged 
of Tythes ; And ſhee being ſo ſeiſed , granted the ſame to i/l;ans 
Barnes and others, and brings downe the title-of the'Land toone 


Glaſcocks , andthe Plaintifte -by Leaſe, and then recites the Sta-_ 


cute og 2. Hen, 8, and 2. H,6. that none ſhould bee compelled to 
pay Tythes for Lands diſcharged of Tythes, and that though the ſaid 
Farme and Lands werediſcharged of Tythes &c, yet the Defendant 
ſued Gla/cocke and him-for their Tythes, &c, And that G/aſcocke 
dyed, banging the ſuit there, and that hee pleaded xr ſupra there, 
and yet they refuſed &e. | us | 

Wo hereupon the Defendant by proteſtation denying the unity by 

Preſcription in the Priorot Harfield, demurres upon the declarati- 
On, and prayes conſultation. - * | 

-- - The Plaintiffe demurred and prayes that no conſultation be gran- 
ted, It ſeems his prayer ſhould be, that the Prohibition ſhould thand, 
Bur either is well enough.” 

- The Prior of Hatfield and his Predeceſlors time out of minde, 
were ſeilcd of the Parſonage of Hatfield, and a Farme in the ſaid Pa- 
riſh, called Downeball Farme, togerher. 

The Priorie being- under 200. pound per annrm, was given to 
the King by the Stat.ot 27.8. the King givesthe Manour and Farm 
to the Abbeſſe of Barkzzy , the Abbeſl furecder all co the King, 

: | bay” T.—- The 


V2 FRE " " I Fn” 
Xa © w—_ Vs GW ie $506E; "—YA "IT 
” 7 : «2 
, > ; es BEA 3 £52 1 
> 
« . . & me», 4 pM 
4 - . 
,» . 
e. 
- g 
.F _ 
&«x 4 
- -) - 
= - 
. 
> LJ 
* 


<a ; 
OE heat > 9 - _— 7 p 
1 s bl ny. Vs = 
— 


48 


Prohibit ion.. 


Sear. 27 lA $. 


Queftionofihe 
Cale:. 


ah Þo path FI ” : 
_ - "v4 I % A > vs LE” 
2 A we 
_ þ on a d \ br Ce 
{ds i k : 
Wg . __ 
# ——— $4 
- w_ OO AE RY , whe 
4 "AA 4 . 


2.Petty point. G 
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[ . 
The queſtion is , whether the King and thole that hold under him 
ſhall hold this Farme diſcharged of Tythes, by force of the perpetual 
unuty. | + : 
Rnd it was adjudged againſt the Plaintiffe, and a Conſultation 
granted, by the uniforme conſent of all che ludges. 
This Cale doth conliſt of gicar poitts , as theyariſe jn order 
of times ; | ik 
| The firſt great Point is, whether as this Cale js, and. avitis 
pac, his Land oughc +0. bee diſcharged of Tythes , though it 
dcome to the King onely by the $tature of 32, Hew. $.. That is 
to ſay, that ic. had never come © the Prioreſie of Barking , by 
reaſon whereof and of her ſurrender it was veſted in rhe King by the 
Statute of z x JH. 8. ) : Vo | } og 
AndI am of opinion, that inghat Caſe they had not beeng gif. 
charged. . ety oF 21> a, 7 0 302 yuenb 
Te ſecondgreat Point is, whether upoathe whole matter, and 
the Conſideration of a double meanes whereby tccame tothe King, 
ViRby 27+ H. s, and by I I, H.,v. and upon conlideratian of both 
theſe Statutes, this Land oughtto be diſcharged - 
, :Nowthe finft greatpoint I doe kubdivide into foure petty points, 
which do all conclude tothe judgementofthefixt grearpoine.. -*/ 
Fix(t, W hether the appropriation:in.this Caſe carae to the King, 
and remained in him a parfonage appropriated by force of the Statute 
of 27 . H. $. only as wellas the like approprigtions did by the other 
Staune of 31. J.8, | | 25 VA a” 
- And I amot opinion, it came tothe King appropriated, and 
remained to him, by force of that. Statute onely : For it chac 
were not {o, the appropriation had beeue diflolved '5p/o fa#o , by 
thediflolution of that Abbey, and ſo bad not cometothe King nor 
oy Abbefle of Barking from the: King, nor from her againe to 
-- me King. : : 4 S'$#% | 
The ſecond Point, whether unity of parſonage appropriate, and 
Land, having beene in a ſmall Abbey i527 I BM this caſe 
it was) and ſo comming to the King by the Statute of 27, H.8.only, 
doth work a diſcharge ot paiment of rytheg. | 
Aad 1. am of opinion that it will not. W hereinI will-ſpeake 
of dilcharges of Tythes in generall, withinchat Law of 
27. Henr, $, which ſtand cleare with that Law , and 
which nor. - HRT. | 
The third point ; whether the clauſe of diſcharge of payment of 
Tythes, contained in the Statute ( )} H. $. extended to cbe ſmall 
Aubeyes,and theu Lands , which came to the.King by the Statuxe of 
27, H.8, onlyor not. arn7t ©.® 


V 


AndI am of gpinzon that. it. cannot:be extended to them, 


hor The 


payment of Tyches, without van er. preamble,” or &- 
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Tbe fourth paint, as this caſe 18 pleaded, that is to lay, potting 4: Petty poing: 


only the clayle of the Statute 2T. H.8. rhat- vest VG, 


ther glauſes that xeferre or retiraing char Sratute, | to. thoſe Abbey 
that LOA che King # => the foucth of: Feb/wary 5 ' 27, How; B, 
which excludes this: Abbey, Sq that uow this: Claule may ſeemeay 
generall:9 he Court in meaning, as at i8 jay letter, ſothatie may 
comprebend as wellthole Abbeyes that cameþy the Statute of ' Hy, 
8. and-lo before the, fourth of, Fihr»ery,, Gre, ap well 'ns' at 
ter +; whether now: the Court 1hall quiige upon that Cluuſk of thy 
Statute of ,;z 1. Hen, $,0ngly wich our taking knowledpe of 'the + 
ther part of the other Staraace,, pare-of'-che lai Scathte, which 


- 


Bayh iu, 19114 5519:646 210 TNT 299 
_ And ]-arnof opinion, that the Court ſhall take notice of che 
wW AI {cbdugh pare be omitted materidll )' and jutlge accor. 
dingly. And that th: refare. if ar bad nor comeby Barking, an 
ſo within the Statute of 31, Hew. 8, the Court could not relie 
by this. Clauſe, as gencrall ca.all Abbeys , by the advantage of the 
generality of the Glaule, as 1118, drlvered in pteading', ſo 'rhis poine 
1s bandled, as though i ha oc appetredro comets thc Kingb Bare 
king, Sciliset by 3/1. Hen, $, be asthe Clauſe is generally, jt 
ſcemes to benefit both alike, as well thoſe as come by the 27 as 31, 
ex, $. thaugh in truth. and upon Conſiderationof the whole Statute 

of 31. H.8. it doth noclo., 1; | 

Now tothe firft,powt, or queſtion of the firſt great poine, 

It 15true, that Appropriations art not regularly granted over, 
ncither can they endure longer than the bodies , whereunto they 
werefuſ appropriats : Whereot the reafons are , Becauſe it carries 


pore the Clauſe another coultrabtion, thap by z6 ſelfe abore ir ſhould 


453 


To the firth 


great Pdingg 
the firſt perty 
queition theres 


not onely the Glebe ,' and Tythe , { which they -might grant as «f. 


way } but :t doth alſo give them the Spirituall Funttion ,' and doth 
make them Parions.of the Church ,anv dorh ſupply Inftiturion and 
Induction , which being the higheſt part of truit , cannot bee c- 
ſtranged, and therefore the Inttrumens. of ation runnes 
inthcle words , That they.and their ſucceſſors (not their afſignes ) 
ſhall bee Parſons, or by Reriplarats , hold the Chureb in propria 


pr/ana. Now yet by Parhament Appropriation may bee tranila-' 


ted. But the queſtion is, whether the A6t of 27, gave them unto 
cbeK;ng in Scacute of appropriations , againſt which it is objebted, 
rhat the Statute .hath net tbe werd of appropriation; which in a 
thing of ſo ſingular a nature , aud io txt rooneecertaine body, in 
pot of caze and function, ſhall not bee taken within the 
meaning of the Law , without ome perte& and proper word to 
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.Fdobarts Reports. 

Secondly, 1t 1s 6bjeStedin opinion of the Biſhop of Canterbe- 
ries. Caſe, Co, 1ib, 2.fo. 47. that all Impropriations had beene 
diſolved upon 31. H., if the Clauſe of diſcharge of that Starute, 
had-not beene,, To. this ;/ anſwer hath beene endeavored, that the 
Statutegives tothe King their Tythes and their Lands, which carries 
theirGlebes, which: is the whole Parſonage ſay they ; Bur I follow 
not this Anſwer, For theſe words may bee well taken for-Common 


| Lands, and Lythes,for portions of Tythes' divided from the paftorall 


Church, madepreſertative; and yerby the ſame Statute, both Glebes 
and Tyches.ſhould be taken from the Church, and giyen to the King. 
For Chis is as much as was ſaid of Tuljazs the Apoſtata, 'thar he did oc, 
cidere, non Presbyteros, ſed Prerbyterium. 

- Bur I bold, thati Apprepriationsare well given to the King ; and 
that by a word proper enough. For, the Statute gives (?nter alia ) 
enough.; the Churches, :Chappels, *Advowſons, and P arſonages, 
of ſuch Monaſteries whick mutt bee underſtood their Churches, as 
they were in them either appropriate where they were ſo, as their 


 Advowſons where they were not. otherwiſe, it were a meere Tau- 


tologilme, Firzh. N. Br, 3: 3 2.2.9. Ecclefia & Reftoria are 
yaonimies , 'and the-words of appropriating , are they that may 
hold Eccleſiam & RefForiamin proprios nſns, -as Grendons Cale is, 
Againe , this Statute gives all thoſe Monaſteries whereof the poſlef- 
fion did not exceed two hundred pounds per e-Gnnaum ,” fo that 
whatſoever made to that Yearely Revenue was meant to bee 
given to the King. And it was notorious , that a great part 
of their Yearely Profits, did conſiſt in Appropriations , *'for it 
was eafſe for them to get Advowſons, and as eaſe to get them 
appropriate. | | MED Ing 
Alfo it was the cleare purpoſe of the Statute to give the King 


 allthoſe Abbeyes, and therefore the ſaving/doth exclude the Foun- 


ders, ; Patrons, 'Donors, &c. ' But -if the appropriations ſhould bee 
diſſolved, the giver ſhould bee reſtored to his patronage, and Prid- 
les Caſe, Co. Lib. 2,23. fayes, that appropriations in reputation 
paſt by the Statute 30.21. 8. ; 

Alfo nete, that. the Statute 37: Her,” $. recites the ſurrender 
before made of divers Abbeyes, & inter alia, of all cheir Churches, 
Chappels, adyoy ſons, patronages, -and names, not appropriations 
there , but in the, view gives appropriations by name, 2 CMag- 
nam ( autelam , as being granted before in one meaning, though it 
is there, that ſuch Grants or ſurrenders without the Stature , cottld 
Rot havecarried appropriations; Therefore by:the word,-Churches, 
the. appropriations were canceved to bee granted, and fo ittled 


by the Statute ; and therefore the pleading is, Virtmte /ar/ums red- 
Aitionis pred, ac vigore Stat. &c, For the Statute givesnot intent, 


bur 


m—_ 
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bur doth inveſt onely, ſaving this ſpeciall Caſe;whichT note, becauſe 
at 5a ſingular Caſe,” | by 
And'upon this I obſerve further, that all the Appropriati- 
ons ot Abbeyes that, were ſurrendred betweenetwentie feven , and 
thirtie one Hey, 8. were 1p/o fao- diſſolved, with the diflolution 
of the Corporation ,. and were preſentable and might have new In- 
cumbents. But as ſoone as the Statute of 3x. H. 8. came, theap- 
propriations were reſtored, and givento the King, and the Jacum- 
bents outed, TATE? 1 Bop | ; 
And touching the, opinion before mentioned , I worider from 
whence it ſprang ; For ſure the body of the Statute of 31. H.8. 
gives appropriations by name,” what needs the other Claulc for that 
purpoſe, and if a Clauſe can doe ir, why thould not the maine body? 
So that conceipt is void. "91- I | | | 
Now os fecond point, or queſtion, of thetir{t-great point: 
The ſtatute hath no Claute to the diſcharge of paymentot Tythes, as 
that of thirtie one of Her. 8. bath, neither hath. it any thing to 
give colour to it, other thanthe Clauſe , that the King hall have 
the Land, &c. in as large and ample; manner,./ asthe Abbots held 
the ſame, HOKE] Bog ea T | 
Now thereare five wayes and meanes whereby Abb ey Tands are 
holden diſcharged of Tythes, that is toſay , Compolition, Bull or 
Common Order, Preſcription of diſcharge,and unity of poſſeſſion of 
Parſonages, and Land time out of minde, together without paiment 
of Tythes. Of theſe the foure firtt diſcharges, the Abbots them- 
ſelves had, or might bave, them, but the firſt was no diſcharge in 
the Lands of the Abbeſſe, but- it made a diſcharge of payment of 
Tythes to the King, and other that clayme under him by afavou- 
rable conſtruction of thatclauſe of 31, Her. 8. for ſo muchas: ex- 
tends for , which. opinion. was long controverted, being confeſs 
fed of all hands, that it was no full and perfe&t diſcharge 'in 'Law' 
for then it followes, that they receive no-good by thisunicy, un- 
" Teflethey bee within the Rehicfe of that clauſe, whereof wee fhall. 
ſpeake hereafter, OR. EATL I | 
Now of the other foure. . The firſt three ,. which are Compo- 
fition, Bull, Canon, Order.were granted and affixed unto the bodie 
of the Monafteries , and were. granted unto them as perfonall privi> 
ledges, in reſpedt of their ſpiricuall abilicies or Funttions, and 
eneir Capacity of Tythes , anddiſcharge of. Tythesfor this cauſe, and 
therefore they had all vaniſhed and cxpired with the diffolution of | 
hgbody- if they had not beene preſerved by the King and his Pa- 
tentees by that Clauſe, But diſcharge of Tythes of. Lands'of Mona» 
ſeries by preſcription is of another nature, for they have be#ne always 
( as preſcription preſumes ), in ſpirituall hands ; che Law jadgerh 
y | wats * 


The third pe- 


that it Was nevet charged with Tythes asthe pleadings ate LEE 


a diſolutione decimarum negative non privative, ſculicets unchar- 
gd 'nor-diſthargetl, as if rhey had been 4s orie Thargeable: The 
feaſon wheteot: was,>that, being/ſpirtryaliperfors, they were able 
co:mintRer -e0: themlelves ſpirituall riphts; arid "therefore perfor- 


' ming Officinys 5 they might retaine Benrfs ih ; And this ( no dil- 


charge-\tanding'up0n preſcription) was to Taherit Lands | not as a 
thing Biven,, buras hnens 7 Lads thar never yeelded Tyrhe, and 
Landof the Monalteries fo free of Tythes , the King bythe Sta- 
tute: of, 27-.Hin., V.. nd tis Patentees were to hold free nat by 


reaſon of any prviledge;, which did need to bee preferved by any 


Statute, but ever by the grant-of the Land by any kinde af Con- 
VC AIICCs = C: | He” Eft 
©. And therefore though I id, that diſcharge of Bull” or Compo- 
ſition was to dye with' the corporation , 'but yet if It were. once 
runne out time out of minde;, it was then to be pleaded and-uſed as 
' « Non diſcharge, by prefctiption of the Temporall Law, and if ic 
weie impugned, it was to bee drayne by Protiibicipn te a try- 
all ar-the Commen, Law:, and;this wirhout the helpe'of any Star 
"tute, And therefore jn the Biſhop of Wincheflers Cale, it was re- 
ſolyed that the Biſhop holding Lands of his Biſhopricke, diſcharged 
of Tyches by preſcription, the' Farmer being a layman , ſhall haye a 
Prohibirion for his diſcharge; atid (o (all the Bithop have hitaſelfe,, 
chough hee beea fpirituall perſon. And yer Billdpricks ard thew 
Lands are nopoiin of diſcharge in'the Commoi Law,” out of all.the 
Statutes + :So. then, the Concluſion ts, that of five wayes of diſcharge 
of Tythes, three, thatis to fay, Order, Compoſition, Bull or Ca- 
non, 2 po or kept 'alive by the 'Claufe of diſcharge, .in the 
Statuteof 3 1. Hen, $. and afdurth, whitch'ts Vaity, is created by 


- that Branch, andthe ffch which is Preſcriprion, ſtands bythe Com- 


mon'Law, and -hathno'need tier uſt of aty Srariite, © = | 
Now to the third queſtion; 'of tliegreat Pbiht, 'the Tands of the 


ty Queſtion of ſmall Abbeys comminig to the Kitig by the Statute, madeat the Par- 
the fiſt great liament, holden 4. February, 27. Hen. 8. cannot bee added to the 
point. 


Clauſe ofdiſcharge of Tyrhes, in theStatiite'of' 3 1 ;H. $. For fuſt of 
all, 'the (mall Abbies/ (hall bee faideo come to thie King the fitſt day 

_ of theParliament;/cilicer 4.'Feb.accotding to the rule of 3 3. Her. 
8. becauſe Atts take effect the firit day of che Parliamerit, 

Then rake the whole Statute of 3. Hey. $. aid you ſhall finde 
that the Monaſteries thereinimenittoned,”are divided, both inthepre= 
amble; purviews, and other branches, into thofe that lhould-come to 
the Kingaftcr the Statuteof:51. Hey. 8, | 

| And fo hee proceeds in the Clauſe, tliar puts them 1n the Sur- 
vey of the Court of Augmentations, and then the Clauſes _—_ 
e 


——_— ——_ oo 


uſe the fai d Tady e-Lbbeſſe whithreſtraine them ; And even in'this 
chuſe of diſcharge there is inthe body many Monalteriesindefinite 
yet the- Preainble of that clauſerecites, that where diverſe of the 
Abbeys enjoy their lands diſcharged of Tithes: Burif therefore 
the King ſhall hold diſcharged of Tythes as the faid/hte&-Lbvore, 
&e. did, ſo the Preamble and the ſaid eAbbors inthe concluſion re- 
| duceth it to this, that the-land of any Monaſteries ſhall bec holden 
diſcharged as the ſaid e Lbbots ({cilicer mentioned in this Law) hold 
them ; And this caſe is in effe& judged in the Biſhop of Canterbu- 
ries caſe, where it is adjudged, that Lands of Chantery comming to 
the Crowne by the Statuteof 1. E. 6, arenot within the relicte of 
this clauſe, for three reaſons. 12-20 cop 

Firſt, that a branch of the Statute, ſhall not be taken larger than 
the body, | | 


"oF ,/ that-the Chantcrics being in the Kingby an A& of 
/Purinene ll vobe jutge in him by another. re | 


irdly, that the forme of pleading was neverſo, the King mg 


ſeized by force of both Adts,. All which fits this caſe; . And yet 
miore-(as hath beene aid) the lands twentic ſeven, are by expreſle 
tearmes excluded, out of the Statute of 31. which is not ſo in 
Canterbaries caſe, and ſo 10, Elz, rot. 342. for the point of 
Leaſes. PEPE, | 

-- Now to the fourth queſtion of the firſt great point ; If there had 
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Fourth petey 


Heme a particular Statute, whereof the Court could take no other 9v*ſtion of che 


- knowledge, but as it was pleaded, this elauſe muſt have beene taken 
. generally for all Monaſtery Lands, becauſe there was nothing inthe 
. i Plea, that reſtraincs the genemlitic of the word, and the defendant 
might at his choyce cither pleade, that there was no ſuch A of Par- 
liament, orclſc might ſhew the farther addition and that inanother 
tearme, 2s if ke ſhould plead a demiſe in deed which is ſo in words, 
but then goeth on, and addes that if he dye without ifluc, it ſhall 
remaine, after, the Adverſary may either traycrſc or deny generally, 
or thew the generall Law, the Court may take knowledge of the 
. whole. But then though 1t be miſrecyted the Court ſhall take no 
knowledge of it, as it 1s recyted in Partridge, and Crokers caſe 
Plow, 84. and in Crowwel: caſe, and in the cate Cooke, 116. 4. fol 13. 
-But noten the firſt of thoſe caſes,the Statute, was pleaded and made 
a Parliament, when there was no ſuch Parliament ; and n the other 
_ the ſubſtance of the Parliament was miſ-recited, So both appeare 
to the Court halfe. But in this caſe there is nothing pleaded to the 
' Court halfe, but onely there isan omiſſion of ſome part of the Sta- 
tute, that may give an other ſenſe to this clauſe. | | 
Now then this being a ge nerall Law, there was no need to plead 
it, nor any part of it; no more than when you pleada feoftment to 
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uſes to ſay that virtwzo anus &- vigere Starati,ge nfibur, Ee. they 
the le of pleatling bee fo, fe. har rs ney 


the Court in the penerall Statute, miakes application of the Law 
without your helpe. So then, fince he hath in this caſe recited ſome 
partof the Law which he needed not have done, and that truly,you 
ſhall not require at his hands to repeat either the whole Law, preame 
ble and all, or dlſc at his perill to call out all-parts, that arc materiall 


co-give inſtruQtion to that part that he pleads ; for that is the office. 


of 'the Court, and not of the party. _ - | ; 

Now the ſecond great peint of the tafe, the Judges muſt bee 
very conſiderate, not toextertd the charge of Tythes, by way of du- 
tie, beyond the bounds whereof it hath gotten-poſſeſſion; fordi- 
verſe reaſons. | Ing" oh 

Firſt, that it is no friend to Religion, for, it takes away the noy- 
riſkmicnt and reward of. leatning; and induſtry-of Churtth men. 

Secondly, It ae commonright,and the common Lay of 
ENGLAND, for according to'them it isnediſcharge. 

- Thirdly, It is no incteachment, when ag even beyond the uſur- 
ped Authority .of the Sca of Rome, by which it is no difchajge, | it 
was ſuch a Beares Wholpc, -as it wasandgebefote itwonld bee 
brought 1m any ſhape, and yet-whemrall was done, it was:cat into a 
form of pleading which departs from the Rules of all Art of reafon- 
ing ; For, it is pleaded thus for example. The Prior of Hatfield, 
&c. time out of minde, was ſcized-of the parſonage and:land, my! 
et ſemel et ratione inde, held theſame diſcharged, 8&c. And you may 
not deny the Argument, which muſt be ; That unitic of preſcript- 
on diſchargeth though it be confeſſed tobehalfe. And:if you ſfup- 
poſe the Mayor and turne itinto a Sy/logiſme, you ate not allowed 
todeny it as fo demurfe im Law upon it,yet whereſoever ſucha uni- 
tic is witha cleare Non-payment of 'Tythes, time out of mind,as a 
body ſpirituall capable of 'a!Noncharge, it muſt have beene laid as 
an abſolute diſcharge upon better reaſon direRly,than to lay it upon 


anunitte ; For, the preſcription of aperfe diſcharge, inthat caſe 


was not doubttull, for in Pridles cafe, Go.lib.1 1 -fol 14. it 1s truly 
faid ; That unitie of aperfect diſcharge byipreſcription may ſtand 
together. 

— Now thenit is agreed, that where the unitic is ſichas is allow- 
ed for diſcharge, ' it is not ſo allowed forit ſelte, and of its owne 


ſtrength, but in contemplation of a true diſcharge, which in ſuch 


confuſions of poſſeſſions and priviledges of all natures may well bee 
conceived, though it cannot bee ſhewed. New that.preſcription 
tailes in this caſe, For, there was foure wayes uſed for diſcharge of 
«Abby Landsof Tythes : That is to fay, Order, Compoſition, Bull, 
or Canon, aad preſcription; All thete may bee preſumed to main- 

| taine 


tac the dilchatge by 
continued ſeiſed, both of the Patronage, and the Land,from 
memory, ell the Statute of 31: H.8. . For, then that Statute, ; 
the clauſe of diſcharge thereof, did intrench upon ic with full ad- 
yantage, which. is ancutralitc, therefarc, thoſe  peolumprions file 
with the Priory of Hatfield, as hath beene faid, that is Order, cons 
poſition, Bull, or Canon. | pre i 
'But if itbe faid that if the «Lbbey of Harfield were diſcharged 
by preſcription that remaines. I Anſwer, that if itbeſo taken, it 
makes po que the Phntiff,, for the diſcharge is ſufficient 
for it ſelfe, according to the courſe of common Law and both need 
no helpe of the Statute, as hath beene faid, and therefore canriot be 
admitted, in underſtanding to maintainean unitie, which hath no 
force, but by the Statute of 31. For,Fiftionis never admitted where 
truth may worke, aswhere C"E ST AT anduſe, and his Feoffee 
1 in his Feoffement, it ſhall be the Feoffinent of the Feoftee. 
So where in /rnezcleys-caſe it hath becne faid, that an e&eQtuall 
unitie muſt have fourc qualities, that 1s tofay, it muſt bee perperma, 
equalis, legitima, et ts bera; You muſt adde unto it a fift, that itmuſt 
continue in the fame body : For elſe the preſumption, and true diſ- 
chargeloſeth his force. And I am of opinion,that if in this caſe the 
Plaintiffe, ſhould lay the difcharge by preſcription that the Defen- 


dant might avoyd it by fhewing that the eAbbey was diſcharged by . 


Þ Order, Compoſition, or Bull, within-time|of memory or at the leaſt 
at great evidence for him, . | 
4 


368. Ribbet vel. Lie. 


Homas Ribbet brought an Ejeftione firme againſt Crorge Lee 

for certaine lands in Hnntington, of the demiſe of Thomas Lee, 
upon ifſue not guiltie,the Jury found that George Lee, Father of the 
leflor and of ho defendant, did by Indenture covenant to ſtand 
feiſed. of the Lands in queſtion, to the uſe of himſelfe for life, 
and after his deceaſe to the uſe of George Lee his ſonne and heire ; 
Which is now the defendant, and the heyres of his body, the remain» 
der to his owne right heires. Provided neverthelefle, thatif George 
the Father, ſhould at any time during his life be minded upon any 
occaſion to change the nſcs,that then it ſhould be lawful for him be- 
ing in perfe health and memory by writing under his hand and 
ſeale, and byhim delivered inthe preſence of three credible witneſ- 
ſes todeclare that his will and pleaſure is, that the faid uſes or any of 
them ſhould be altered or made voyd, and the ſaid George the _ 
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:  Ebbarts Reports. 
and all others ſhall ſtand ſeized to ſuch uſes as by ſuch writing hall be 


limited. And then they faid that George the Father made his laſt will 


in writing under his hand and ſeale, and thereby did deviſe tho ſaid 
tenements to Thomas Leethe lefſor,andthe heyres of his body, and 
for want of iſfſue,tohis:ſonne George in tayle; the Remainder to his 
daughter,in Fee, and that the ſame laſt will, was ſealed and delivered 
in the preſence of foure, (naming them)being credible witnefſes,and 
then George Lee the Father dycd, and T howas Lee the younger ſonne 
Tuſzment. entred, and made the Leaſe, npon whom the defendant George Lee 
entred and ejeted him, ec. And herenpon judgment was given for 
the plaintiff: &c. by Hobart chicfe Jultice,. Farburton, Winch, and 


The fole maine x7,7509, only differing. The ſole maine queſtion, whether aRevoca- 


muepocy tion aQtuall, or in an At implying ſo much amay.be made by. will by 
force of writing and meaning of the proviſo... 2 
"Whethcr-an And it was.agreed-fir ſ&,- th tthoughthe verdi'did not find that 
aQuall reyoca- George the: Father was not in perfehealth and memory, yet that 
tion may.bce was well enough for it, ſhall bee preſumed, except the contrary bee 
_— bythe a- proved. And fofor the preſence of ſufficient, and credible per- 
-—1 peo . Otherwiſe it were mn the preſence of good ſufficient ſubſidy 
F Men, | 
Next it was agreed, that all-Farmes and circumſtances preſcri- 
bed muſt be obſerved as here it muſt be by writing, figned, ſealed and 


delivered in the preſence of witneſſes #t ſupra, which though they 


be not all requiſite in a will, yetas it isa Revocation within the pro- 
viſo, it muſt have beene in Scroops caſe. 


Now though this-bee true it is.to be underſtood of formes. 


and circumſtancesthat are cxprefſed and not imagined. 


- Now then here the Will 1s in writing nnder hand and Seale, and 
delivered in the preſence, 8c. ſoallthe exprefled circumſtances are-- 


obſerved. 

Againſt which it was faid by my brother Hatton, that it is to 
bee underſtood of a Deed, according to. the vulgar ſpeeches,and 
the __ becauſe jn ſuch clauſes the laſt Will 1s eſpecially men- 
tioned. | 

And laſtly,.that: the clauſe thereof is, That from thenceforth, 
that is to ſay, from the ſealing and delivering, the old ufes ſhall bee 
yoyd ; which cannot-be.in caſe of a Will, which is cyer revocable, 
and takes no effe& till after death, nor in this caſe, .which was fo far 

ed; 
we But it was an{wered by the Court, and ſo refolyed, that though 
Revocation mult obſerve the eircumſtances,that the owner impoſcth 
upon himſelte, as hath beene ſaid, yet no more ſhall be.impoſed upon 
kim, but his power ſhall be taken favourably, as agrecable to nature, 
that. every man have free power over his owne, whichis the _ 
that 


that the latter” AR cannot ſtand -with the former uſes is confirued 
a Revocation, though according to the exprefle word and vulgar 
ſanſe it is none, Scroopes and Firz Williams caſe. Allo. where condi- 
tion expreſicth or diſtin& in part diſtinguiſhes wholly as being odi- 
ous inlaw, The caſeof the Revocationis cleane contrary ; for if 
the power extended to rov, Acres, 'and I make Feoffinent of 10. I 
may nevertheleſſe revoke forthe reſt, So the pewer of Revocati- 
on is to be takqpliberally, and the execution of it favourably, Now 
then for theclauſes, [Then and thenceforth?] they are ſurpluſageand 
of no force. For the power of Revocation is perfect, and com- 
pleat before they cometo theſe words [and if it bee his pleafureto 
revoke themby his writing , hee may, and declare them voyd,7] and 
then-words ncedlefle ſhall not impeach aclauſe certaine and pe: f:& 
without them. And yet further being truly conſidered, there is no 
repugnancy in them ; For my meaning 1s, that he ſhall have power 
to declare them voyd according to his pleaſure, that is, according to 
the nature of his declaration in Law, which in caſe of a Will is from - 
his death, or according as he {hall expreflcly « 5a the time, And 
therefore if in this caſe George Lee the Father had made a ſimple wri- 
ting of declaration, and not in the manner of a deed, to any certain 
perſon, that his uſes ſhall bee voyde, and had, ſigned, ſealed, 
and delivered it in the preſence of three credible witneſſes, and had: 
either in the body of the deed, or verballie declared that it ſhould 
take cf: upon an hundred png or at his death, and not be- 
fore ::. That this Revocation ſhould be-good, and yet ſhall not take 
ef&& fromthe making, but from the time appointed, within theſe 
words ;. Then and from thenceforth, whereof it follows that the 
former eſtates being revoked, the wills good for the whole,work- 
ing _— wo_ wr nr 0 = the Land _ 
becne holden by Knights ſervice, viſe toa ſtranger,it co1 NO 

have carryed bat two parts as a Will, andby force of the Deed ft JAY 4 ori dl; be 
of Covenants, it could carry nothing to. a ſtranger , and if the |, #- 1.49, 3s Mr 
Land had beene ſo holden and deviſed to the lonneas it is here , / 4 Fa 

it can carry but two partsasa Will, and: I doubt it could not haye of eadiad - os 
carryed all as a declaration of new uſes upon the power of the Co- ,, / , 

venanter, fince this deviſe(if it ſhould work fo) cannot take effte& 

during the life of the deviſor, and Covenanter, itamountsto no 

more, . than if a man ſhould Covenant that after his death his 

Heire ſhould ſtand ſeized to theule of his younger ſon ; which I. 

hold to be voyd. . | Eieftion. 

387. Long.verl, Hobart. : Oe 
Homas Windſmore Leſſee of Edward Long plaintiffe,and Nicko- 

n 2 las Hobart defendant in Ejeftione firme tor land in Pool, mn 


Com, Wilts, iſſue not guiltie, it was found by a ſpecial _— 
| Ii1 3 that 
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that Pillianm Lord Stwton'was ſeifed'tn fee, and that 24. CMHas, 28, 
Hen, 8. Per quoddans ſcripium [unm indentatum , figillo [no fiyilla- 
rw , dimifet cuidam Thormz Hobart tenementa pred, habend, eidens 
Thome &- 6%; hers Nicolao Hobart , ac qib/drw Tohannt Hobart 
& Henrice Hobart liz precvi8, Thome, pro termino vite eornm et 
alterius eornnys ſucceſrive, dintins viventineg, William Lord Stwre 
ron granted the Reverfionto Thewas Long and his heires , who de- 
viſed the reverfion to Edward Long the Leilor in tailgand dyed, T ho« 
mas Hobart and Henry Hobart dyed , and Nicholas and Tohy furyi- 
ved, and the Leffor catered, and made the Leaſe to the Plaintiffe,and 
the-Defendant entered, | A IED 

Andinthis Caſe, Tudgement was given for the Plaintiffe after 
long debate, andupon great conſideration, whereof the reaſons were, 
firſt, that none could take by the Deed immediately, but Thomas Ho- 
bart becanſche was onlypury tothe Deed, andthe reſt not named, 
but by the haberd. then they cannot take but by the way of Rem. 
which cannot bejoynt, becauſe of the words /ſnece/iive, &c. And in 
ſucceſſion they cannot take, tor they are uncertaine who ſhall begin 
and who ſhall follow, which in the caſe, 20, Z. Dyer is aſcertained! by 
the Clauſe, Swoceſ5rve fient nominathr in (, hart a. 

” ful as 
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388, Greemewood Verl. Tyler... 


Ow this Terme, by a Writ of Ecrour out of the Kings Bench , 
1 VN camethis Cauſe before us, Robert Greenewood br an Eje- 
tone Firme againſt John T aylor, for Lands in Box in the 141d Goun» 
oY, and upon iflue not guilty; aſpeciall verdiet was found, ' 2 ne An- 
thonie Long -&* Alice /a femme fuere ſeift in feein droit Alice del 
dits tenements in quepres &-fic ſeiſit. 20, Ang. a.2. E.6. nx Indene 
tare ſuit fait enter le dit Anthony Long, Alice ſa femme del nw part 
& #» John Fiſher del awtey [part per que-les dirs Anthony Long & 
Alice ſa femme demiſe & leaſe la Farme par Indenture al dit lohn 
Fiſher & Annz /afewme & Iohannz /our file les aits tenements in le 
Connt mentioned. Habend, les dits tenements al Tohn Fiſher & An» 
ne /a feme & Tohannz /owr file & eorumdiutius viven, ſucceſſive a 


 feſto S:Michaelis Archangeli , dongne prochems enſnant le date del dit 


Indenture uſque le fine & terme de lour vies natural rendant proinde 
annuatim.durant.vitis ſuis & predict.le yearly nent de 13.5.4,%,oveſ- 
que un barriot de lour beſt animal poſt eorum deceſſum five exitum 
Anglice going oxt cujuſlibet eorum : ore .Covenant de part de Tohn 
Fiſher &- /« feme + Tohanne lowy file depayer romts free Rents &- 
autres Charges & Duties efſwant hors-de eſte terre durant lor vies 
ut prefartnr apres be feaft, de $, Michaell avant ait, & dit Anthony 

ons 


7 Hobarts Reports. ka 
Leng & Alice /« fennne delivered ſeilin-in perfon' «! dit Tohanne 
Anne /afemme & lobanne {our file ſo lonquele tenor del dit Puden- 
ewre Anthonie Long , moruſt & apres Alice /a dit femme receive le 

Rent del die Tohn Fither, & pxie ceo les dits Tohn Fiſher &- Anne 
ſou femme moruſft & lohanne. lour file entered &- apres que ce abt 
' Alice pais fa Acceptance del dit rent enfeoffu qo pred Fee 
ſouth quele'D efendant clairne. Er 1a dit Iohanne Zafile que eff wnc. 
in vie prift..s 3 «ron' un Anthony Tyler & 5/s lefſant al dit Robert 
Greenewood | proxt in the comnr det Ejedtione Firme par que le 
dit Robert Greenwood fwit pefſe ſſe tangue fuit Ejet pay, le dit Tohn 
Tylet ſur que fait ndjudge in bank:Je Roy pry le dit Robert Greene- 
. wood le Plaint. 1 le Egectione Firmie & ſar ceo-de Defend, Tohn 
Tyler port bre, deerror. | | 

' Ex bauk le Roy ſur grand debate ele canſe furrunt cenx points 
reſolves, come fuit report a nouns, 

De le lruery & ſeifn fair per Anthony Long & ſafermme in 
perſon pris le Feat de S. Michael tecundum formam Chartz fair bon 
eAnterment aft eſte ſi le livery de ſeifin uſt ct fait per Attorney 
TR le Caſe de Butler & Harvey 2, Reports fo, 5 5. 0» devant 
le Feaff.. 

Due Anne ls femme de Tobn Fiſher & Tohanna lowr file ne prs/- 
ſoiut prenter joynt eft ate ove Tohn Fiſher per le dit Indentuvre de Leaſe, 
co gue le dit Anne & Iohanne ne fer, parties al dit Indentnre 
ſolongque le cafe we Comumore:& Hobart dongue cited, 

Et que Tohan Fither me prendea aſcun grender eft ate-que pur ſa 
vie demeſne , & ment pur leruies de lay AA Anne {a femme &- lo- 


hanne fowr: file , eo que ilrdenx fuer .ontend de provider eftate al enx 


weſnes & prior ceo lour noſmes on viesne ferr, limitation on increaſe 
del eſtate acl Tohn Filher contra al intention tel fait. | 
Ertamen que /efait in les premiſer:&- 41 le habend, me ſerra Au- 
terment void quoadledit en Remainder perforee del parol ({ncceſrive) 
Limit al exx in le babend. deu. le eftate pur lowr 3 .vies en cea mention, 
Iffuit que le ſncceſrive Ia ra & diflinguifh lour ſeverall effates & [nc- 
ceſarve ſolongue le Caſe 20. Eliz. f0.361. 
Et eu ceo de vavier del le ſucceſtive:iy Coniſmore,Hobbards Ciſe 
«0 gue la lendenare fuit fait inter William Lord Sturton de wn pare 
&- Tho, Hobart de/ axter part, & pur ceo le dis William Lord Stur- 
ton /efſa al d't Tho. Hobbard babend. a/ dit Tho, Hobbard, & Nicho. 
las-& Iohan & Henry Wobbard, pro termino vitzeorum & alterius 
eorum ſucceſſivediutius viventis, 
| Dar que 1ale ſucceſsive apres les joynt vies limit ne extend, a loyr 
perſons,mes le limitation de ſucceſſive diu: ins viven.apres joynt eſtates 
par vies limit & ore Mre, que leftate continue fi longe come aſcun de 
enx vive & men, pur demand les eſtates mes 4x le principal cas icy 
1- 
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Rare Imped, 


limitation ef habend. al enx:3. noſmant enx & eorum diutius viven; 
lacceſlive,devant le limitation de aſcanefateiſſuit eſt placed" pur dis 
vider Feſtate. | 

Tdeo inle-Caſe de Coniſmore ceo ne fait lour eftates ſeverall quia 
neſt limit al ceo mes autrement ſerra en ceſt {aſe en variance potins 
que ceo ferry al enx un void limitation ſolonque Popinion de Tuſtice 
Sands in Coltherſt Cale, (om. f0.2 g. ſur te livre de 17. E.3,f0,29. 
& 18, E. 3. f0. 29.6 39. Afl. plac. 20, on le beyre prift per voy de 
Rem. quia impoſſibile ſur _ de prender eſtate in poſſeſsion, 

But in debate of this Caſe upon the Writ of Errour, we were all 
of opinion, That there was no materiall difference betweene Con:/- 
2ores Calc and this, fo thatthe Judgement could not ſtand both to= 
gether. And therefore we adviſed the Defendant to compound with 
he Plaintiffe, in the Writ of Exrour, 5M 


389. Sir William Elvis Knight, againſt the Azchbiſhop of 
T orke, Martin uy 4 and Thomas Biſhop, 
. Zlerkes. 


1N a 2uare Imped. to preſent to the Church of Badworth, and de- 
] clares, that Sir Gervas Elvis Knight, was ſeiſed of the Manour of 
Satvie , to which the ſaid Adyowſon is appendant in Fee, and held 
the ſame of the King, and fo ſeifed one George Turpin his Clerke, 
who was admitted and inſtituted, &'c. And the ſaid Sir Gervas fo 
ſeiſed was attainted of Felony and ſo executed. By force whereof 


. the King was ſeiſed of the ſaid Manour &e, in Fee, in right of his 


Crowne, and ſoſeifeddid grant the Manour and Adyowlon there- 
unto belonging to the Plaintiffe and his heires , adeo plene et integye, 
&c, byvertue whereof hee entered , and was ſeiſed thereof 1n Fee, 
and ſo being ſeiſed, the Church beeame voideby the death of T7; __ 
whereby it belonged to the Plaintiffe to preſent , and the Defen- 
Cant aid diſtuibe him to the ſumm or dammage of five hundredpound 
Aion, non confeſletb the ſeiſin of Sir Geywas Elvis, and the preſen- 
tation of Tarpin, and the Attainder and Execution as the Plaintiffe 
hath ſer forthin his Declaration, Bur further ſaith, that by vertue of 
the {aid Attainder, the King was feiſed of the Manour ad gued, &c. 
in Fee, in right cf his Crowne, and fo ſeiled , the Churchbecame 
void by the death of 7#rpin, whereby the King ( the Church being 
voi] ) did preſent to the ſaid Archbiſhop the ſaid Thomas Biſhop, 
whom he cauſed tobe admitted, inſtituted, and indutted , as it was 
lawfull-tor him to doe ; without that, tharthe King did grant to 


the faid /i/ham Elvis the Advowlſon , proxt, &c. Whereuponthe 
Plainriffe demurrs in Law generally. That be is Parſon imperſonee of 


the 
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'Gid Advowſon as of the Advowſols inzgrofle ; and conititfierithe 
 Atcainder; andthatafter the death of 'Fimpie, thei King did/Prefehic 
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the 


yesthat Geron Zlvis wakeiledvPthe 


theſaid'BiBop, - who wagadmicred, inſtituted, andifndiited; 4nd 


was Parſon imperſonee at the timeof the purchaling of the "We, . 


&c. without that that the Advowſon aforeſaid Jidbeloin '6r doth 


belong'to'thefai#Manour of $,proamry&c.- 4766 1 UN TY 2107 


Whertunts the Plaintitfe replyes that Bibop is not PICO Arh- 
perſonce of thepreſentation of the King prowe, &c.: Zed quvWthijpli- 


ratir/and whereupon Bi/5op demurres-1+ Law, thatone 7ohn Srden- 


ham Gentleman, - wasſeifed of the faidManour ad quad; &c, in Fee, 


and (6 ſeiſed inthe 16.yeare of Q\&/iz.by Liideriems!t#+; dit prime 
to Richard Regley and Eleituor his wife | te FW phe 
fails Avoye. * TheChurch became void byrhe'death of one Lily, 


ft Avoidance. IHE 
- Towhich Church, the ſaid S;derhan ſeiſed of the ſaid Manour, 
and haying no right topreſent, did preſent oue' Rirhard CYafron his 


 :Clerke, and the fail (/5/ton being Rettor of the ſaid Chitchiythe ſaid 
- Church became voide, by the deptivation ofthe laid (Hon, which a- 
' voydance Wastheſecond Avoydance; TE A 


And the faid Sir Gervas Elvis father of the Phintiffe , being'ſei= 
ſed of the Manour in Fee, and having no right'to preſent-to the ſaid 
Church, being voide, didprefent tothe faid Chinchbeing voide the 
faid Gregory Twrpin, Qui, 8&c. Andthat the ſaid F »rpin Being 
ReQor'of the {aid Church, and thatthe ſaid Rydley ard his 'wite be- 
ingpoſleſfed of the fard Adyowlon, the aid Ridley Ayeth; and Elc- 
anor ſurvives , and was lotelypoſlefſed of the Adyowton, and firlt 
makes Martin T ay/or her Executor ard dyeth; whereby he waspol- 
ſeſſed, and forthe Churchbecanievoid by chedexth of 7arpre,which 
was'the third avoidance;;/ att whereby the Defendant 7ayhor did 
preſent the ſaid Bi/bop his Clerke, as it was lawfull for him to'dve, 
Et hoc in dit ji A tro,8c,upon whichche Plaintiffe demurres in law 

enerally, & e ND TL 0 NS 
, The point is, whether thisPlez df BYHops; to couriterplead 
thetitle ofche Plaintiffe to the patioriage;be vvoY or ns, Sir 
And I hold. it 15 not good : Wherein let us: confider how tt 
ftood at the Common Law, and what alteration ts made, as to this 
Caſeby the Statute, + 
And firſt, to the Common Law it was plaine, That neither Or- 


'dinary as Ordinary, neither before Collation nor after, nor Incum- 


bent,neither ofhis Collation , nor of the ptelentation of any other, 
could pleade by theritle of the patronage , and therefore could nor 


diſpute that, with which they had nothing to doe, which is the 
i EY. | ny 


TE 


The firſt po} 


 Hlobarts Reports, 
reaſon that his collation, by Lapſe' (or. before the Lapfe) incurred, 
thoughit be a wreng, doth: not diſplace the Patronage but ſhall bee 
. ſaidro bee done. in the right of the very Patron , being, nothing but 
inftitutjon-and: induRtion which! are. his office as Ordinary,atwell 
; upon preſentation, as without, though hee doth. them our of 
ſeaſon, | ts offs 7% + | 
+}, And.thouyh this ſeemed, and was indeed extremitie miſchie- 
vous, yetthe Law would nor let- ina thing abſurd, and againft-the 
Lay: of Nature ,.and Reaſon , 'as. to: aimjt two todiſputerhe In- 
| | - tereſt of a third, ., ” Ss on food donning: logon 
. - .., This miſchiefe notwithſtanding, had a kinde of Remedy, in ſome 
| Cafes ;., For, .1t the «are. I[mpedit were brought againit Biſbep , 
, andthe Incumbent,,or the Incumbentalone leaving outthe- Patron, 
the Incumbent -might. pleade in; abatembnt ,, ,gbac, hee was! Parſon 
_ impexſpnes of: the-preſengation of ;ſuch aryone,” who was alive and 
not named, Sothat though hee could-noc plead himſelfe to the.P a- 
tronage; yet hee needed notto' Anſwer. witheut, the Patron, which 
could pleade to the right of his patronage, and ſo defend his Clerke. 
+ - . Bpryet there weretwo Caſes of miſcluete ill, The firlt, when 
. the Patron: was, Joyned, it. hee.could colate or pleade a falſe.,and 
faint Plea, and give way to the plaintiffs, the [ncumbent wag wich» 
out remedie, whereof the Common 'Law tooke little regard ; both 
| for the xeaſon before ſpoken of, and becauſe comming in by him, hee 
- was ſubject to his pleaas Leſlee, for yeares could nor fatishie at the 
Common. Layy, ln bak EB AD |, rica? vogue bis! 
Andſecondly,. though it were,regularly true that the patron was 
tobe named, fo that there was a meanes to defend the Title, yet 
when the incumbent. came'in by the King or P ope , they could not 
| beenamed, and yet though the miſchiefe to-the Incumbent was ine- 
Vifable, - yet the common; Law, would not breake her rules to receive 
the. Incumbent; to.plead the. Title of the patronage.no not in that 
Cal: --:f-4 ] FY 6 
This being ſo in the Caſe of the Incumbent , who had the whole 
intereſt of the Church veſted in him, and that by the preſentation 
+ : of hispatron,. by whoſe title hee was to ſtand or fall, that hee could 
not pleade the patrons title, Much leſſe was the Ordinary.to doe it, 
for threereaſons... 4 = 2G 
b He had nothing to-doe with the patronage,neither in intereſt nor 
dependancy as the Incumbent hath. OY 
3 He bath-nomedling with the Church or-the fruits of it, as the 
Incumbent hath. And if the Ordinary having collated by Japſe could 
not- plead-thericle of -the patronage to maintaine it ( as by the Sta- 
tute appeares,) much leſſe could hee doe it before the Lapſe incurred, | 
3. The Law hath provided for him (if hee willcontane _— 
MI TIM withe 
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within the bounds of an Ordinary} ſutfcient meangsto ſave himſelf - 


from making himfelfe a diſturber , ' and hath pleas to repreſſe and era= 


verſe the ſame, which the Incumbenc bathnot, For, if the Incums, 
bent hath accepted the Benefice of his preſegtation-,; and hatly no. 


right. or will notdefend it,, hee mult needs bee; a diſturber.;; andiyee 


was not allowed-to pleade by Title;at the Common Law... And! 


therefore the Ordinary.cannot pleadeinabatemene, thar. the patron | 

i$not named as the Incumbent may for his Office and Atts ate nog. 

Joyned, nor fo cy upon the Patrons, as the Incumbents doe... : 
old 


Now I hold it not impercinent in this place, and upon this 
eccaſion, to ſhew , how the Common Law hath Kikes | for. the 
ſafety of the Ordinary againſt diſturbance, .if hee will not . ex- 
ceed his Otiice , nor maintaine; parts, but carrie himſelfe indiffe- 


rently amongſt them that pretend to the Patronage of the Church, 


as he ought to,doe, being in a ſorta judge amongſt them, 


- Furſt, where ic hathbeene ſaid, Thar hee ought to receive the 


Clerkeof him that comes firſt» I hold the Law contrary, for hee 


may take competenttime to perſons interreſſed, to. take knowledge 
of the avoydanceeven in Cale of death, and where notice is tobee 


taken, not:gien, andto preſent their Clerkes toic.. |... 


* ww , 


Bur perhaps if hee doe not receive the Clerke of him. chat comes : 


firſt, he mayquic himſelfe of Uiſturbance, becaule hee doth nothing 
buras Ordinaricin Law, but let him looke to his conſcience, if it be 
not done bona fide, ro C | 
| Burif.two or more preſent, ſo that the title is become liti- 
210us, then cannot hee fately receive the. Clerke. of, his owne head, 
except the Title bee certaine, buc ſay his Title was aſcertained by 
are Patronatas , and that the Inqueſt finde for one partie, yer 
he may till receive a contrary Clerke if bee will, for who can ler. 
him, but that muſt bee at his owne perill, which is wcll to bee 
_—_— at double perill, That is, firlh that the Title bee; the 
eter, Wen ip 
Secondly , that the Patron whoſe Clerke hee hath received, 
willpleade and defend ghat Title, for otherwiſe he cannot doe it, as 
hath beene ſaid. PX WE 
But though after Inqueſt, in are Pa!ronatus , the Ordinarie 
may accept the contrary Clerke , yet it is againſt Juſtice and the 


intent of the Law ; For , fince 1t is 2 proviſion, & ae, the 


| good and ſafety of the Ordinary , and hee pretendy doubt , and 


therefore puts the Patron to this Inquirie-to his Charge, and 
delay, to ſatisfie and ſecure him, hee ought' to judge and receive 
the Clerke according to that Verdi, and that isthe true. meane- 
ing of 'Greenes Caſe that hath beene cited ,.and of the 'Bookes 
that ſay, that the Ordinary is to judge of the berter Ticle, 

7 > Os tha 
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thiatis; not«to pf 
pans am > dnp | | 
forthie- of Law, to give inſtituzon whichs his Judgement; and the 

5 And thotighiie be reve, itis-butaninquelt of Oce;, and theres 


add proves his tide, that hee: afterwards have or Adtifirupon the- 
Caſe -painit-the Ord wy 
tt6uble,hathee hath pyt: 
mages;not.itn'tFpet'of rhe value'of che Chrdy(forthere-isno dam 
mage*fof that; by the Common Law) bur by F#m: 2. for the other 
reſp&Rts Thpeak of: But if hee namg the Ordinary in the Dware In 
pedit, thee.can havens Aion of the Caſe; neithertall hee have luch | 
Attion uppa'the Caſe, before he bath cryed i's Fitle ma proper Atti- 
on, andazainfttheproper Parties, ''* | —_— 

Bar:yet in'another point Tan of: opinion , - that «though but-one 
preſent, if the Biſhop make doubt of his title, as in many Caſes hee 
may jaftly, being -a ſktanger tot, hee may require ſatisfaction by - 
Tdre Patrbatine for a nothtione nominis , 10 doth :not- imply divers 
parties, as a 1nr#s u17nm' doth, but like a quo Ture. And therefore 
tike the Caſe to bee, that a Parſon is deprived-by the Ordinary, - 
or reades not his Atticles,” In which cafes the Church is-void, *and 
yet notice mult bee given to:the very Patron-for that time, or elſe 
the lapſe incurres not (which is inconvenient. for the Church, an d 
a, prejudice to the Ordinarie ) how ſhall hee now afftre himſelfe 
of a ſutficient notice? For, -if hee gave notice to him that 1s not Pa- 
tron, for this very turne, his notice: is vaine, and the Patron per- 
haps knowes.not of thedeprivation, or.if he knowes it; needs he pre- 
ſent without notice given him ? E 

- Trhold in this Cafe his way is toaward a 7arePatronatus, with 
folemne. promonitions Drorum Intereff, And: the inquirie being 
made who is Patfon,- and give him notice, and if hee preſents not 
within ſfixe Monethes, then ——— may Collate, that ſhall not - 
binde the very-Patron , yet it ihall excuſe from-diſturbance upon the 
ſpeciall matter ſhewed, and if the, other ſuppoſed Patron preſent , 
 Dugte if the true Patron, bee bound ſince there was no notice gi= 
yen bim, And.F am' of opinion, that though without-notice ,- the - 
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Patronianct bound by: the Lapſe z, yet that. is nothing. to-profeiver 
cheulurpacion of another: preteaded patron,, whois ie 15: 


SIVO NOFICE. - | 


..* Thus farreofthamarcer and foarmeof-pleadingforthe Ordinary. 


and Incumbent'ar the Common Law, | | 
Nowi wee willice how: 16ltands, at this day 3, and! what change 


ismade-by-the-Starure: 25 . BH. 3, Cap. 7. pro. Cleve, Stat..2.and- 
whapisthetrue mearung andule of that Law; ;which isthus-: when: 


an Azcabiſhop.or.other: Ocdinary,bath givenia Beneficedevoluteunto: 


himby.lapfe:o6 time, . and: afcer-the! King, prefenteth+and-raketh -his' 


What ' change © 
is made bythe 
. Starute.25.E 3 
chap.7 concerts 
the pleading of 
Q.ginarics, 


ſuire againlt:the.Patzon, which -percaſe:ſhall-ſuffer, , chat the /King 


{hall recover without actian tryed, in deceipt-of the Oryinary;orthe: 
poſi: flor of che ſaid Benefice, that in ſuch-Caſes,-and inall other: Ca- 


{es likez where: the Kings3ileisnottryed, 'The-Archbuhop ;..or Bi- | 


ſhop, Ordinary; oripatlcfios,. thallbe,received 'to: counterpleade the! 
title. cakemfor-che: King ; and to-haverhis antwer,, andthere tode- 
fend his rightupoa the matter;. although» that they. claime naching in 
the- patroaage; inthe. Caletaforelaid,. | 


The particular cauſe:of:this Lawi, isfor-the rehefe onely;of the 
Oidinary that hath collated: by Lapſe, and/of the: Clerke: that -is: © 
ſo-collated, tharthey may both.pleade to the: truth againſtrhe King, 
which when you conlader”, it. is a neceſſary Law, and againſt-the 
King- more: than againſt: Common patrons; For, the King nov” 
being bound-by-lapſc'of time, if the:Common patron ſuffcreda. 
laple, andthe. Biſbop'collated lawfully; yer .if.the King pretending 


hamfelfePatron, a Pure Impedit.againſt the Ordinary and Incum- 


bent, there was no-meanes for them to: ſave-themſelyes,, "ſince they 


could not deny the Kings Title, and maintaine the: Patrons, in whoſe 


default: the Lapſe tooke-place, but the Statute gives remedies like» ' 


wiſe, andthe Caſes of hkemnature , - are rather. remedied by Letter 

thanequitie,” | 4 
| And therefore firſt in-the Caſe of Lapſe, a common perſon mighc 
2 und, have turned ont'a lawfull Collatee ,” in one- onely 
Caſe, as this, and that. was, A Common. perſon; no true Patron 


preſents within ſixe -Manerths,:. and the true patromhimfclfe preſents 


not in time” - .. - 

W hereupon the Ordinary collates by Lapſe; againſt whom. the 
pretender brings 2uare Impedit becauſe his Clerk was refuled,wher- 
1nhe-muſt needsprevaile jt his title be good, .Anditmult bee taken 
for good, becauſe neither Ordimary nor Incumbent could deny it,tor, 
De-non appaventibus et de non exiſtentibus eademeſtrratio, 

This is one of the like Caſes meantin the Statutes” For, inall o= 


ther Caſes the Lapfe is an-equallticle againſt all common perſons, - © | 
© -Buvthecommoneſt Caſe,  andthat which extends fartheſt, is the * 
ET” - Ky —_—_r 
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| Hobarts Reports. : 
Purview of every Incumbent, that is called a poſlſeſſor , aſwell by. 


preſentment as by collation, is atl oneby the words of the- Law, to 
Counterplead the Kings Title, and to ſhew and defend his .own right 


* upon the-matter though hee claime nothing in the patronage in the 


aſe aforeſaid, | | 
Noteall the words , for they have all their weight, For, firſt, 
the Incimbent mult bee poſſelor ,, - for that if hee bave his preſentas. 
tion, admiſſion , and inſtitution upon lawfull Ticle ; yet remaines 
as he was before, under the miſchiefe of the commou Law, becauſe. 
he is not a poſſeſſor according to the lecter of che Law till induRion. 
 Againe I ſay, that though he bea poſſeſlor, hee muſt bythe let- 
ter and meaning of this Law as well (hew and defend his own right, 
as counterplead his Adverfaries. 

And dnraforn clearely hee cannot make himſelfe Parſon imper-. 
ſoneeof the Preſentation of H. and defend himſelfe by che title of 
Z. D. under whom hee claimes not, though that were ſufficient 
to deftroy the Plaintiffes title, but muſt alſo make a title to himſelfe 
by the word and meaning of this Law, which I ſpeake not to binde. 
the Incumbent by.rhe Patrons plea ,- whereof I will ſpeake hereaf- 
ter, when I come to the Incumbents plea. | 

 Buttouching the Ordinaries Plea upon this Statute,T hold plain= 
ly that he can no otherwiſe plead , than hee could at the Common 
Law, but onely where hee hath Collated abtually by Lapſe, For, 
though the Incumbent of preſentation bee alſo admitted to pleade 
by the meaning of this Law under the word,Like Cafe, becauſe the 
C aſc is like indeed, yetthe Ordinaries Caſe before attuall collation, 
15 no wayes like this, for hee bath gotten no intereſt for himlelfe, 
nor his Clerke in the Church, And therefore, if the Incumbent 


* Inſtituted onely at the preſentation of an other , bee not within the 


reliefe, much lefle ſhall the Ordinary, that hath no intereſt but an 
Office onely, that ought to bee indifferent to all Patrons and main- 
taine noe fide. And yet more, if the Incumbent which is indu» 
ted, being Defendant , in Qaare Impedit , which may pleade by 
the Statute doe reſigne hanging the Writ , hee hath loſt his privi- 
I-dge of pleading tothe Title by this S:atute, for. as it was granted 
him to defend his poſſeſſion , fo when his poſſeſſion is gone, there 
15no cauſe for him to uſe it : which reaſon ſerves ſtrongly againſt the 
O-dinary, where there is poſſeſſion under him, for yet that incums- - 
bent that hath reſigned, .may ſtillpleade at the Common Law. And 
Nate thit Caſe of the Parſon reſigning, hanging the Writ, wh'ch 
the Plaintiffe may pleade againſt him to defeate him of his Plea, 
that hee might once have had hanging the Writ, whereas in Precipe 
quod reddat , if the Tenant plead a releaſe , the Demandant can- 
not fay that hee had not alicned banging the Writ, but 18 _ 
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» 
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ped. The difference is}, becauſe, that in that Caſe of the Pre 
cipe , the Demandant by his: Writ admits him Tenant , but in . 
the Dare Impeart , hee 1s. not named' an Incumbent » bur a 
diſturber ,onely., , Neither is the ſuite for the Incumbency onely 
diretly, bur for .the Patronage or Preſentation, * And.cherefore 
inthe Writ , if the Demandanc recover againſt his Patron hee ſhall 
| bee removed, | oo | 

+ 1 have beene thelarger in this diſcourſe, becauſe T ſee the in- 

. heritances of . Advowlipns ſo .incumbred by wilfull ufurpations , 

. and, difturbances. of pretended Patrons, Ordu a ies, and Clerkes, 
and the multiplicity. and perplexity of ſeverall Pleas of the De- 
feridant, bee they never io many , whereof: if any one. paſle a- 
gainlt him hee is barred ; ana the 1ncertainty and variety of the lear- 

Ning. upon it, that itis almolt impoſſible. 1f. a true. Patron bee put to 

. higAdtion, bur he ilhege Bb 


_ Thireforefirſt, Tadviſe a Plaintiffe jn quare Impcdit, to.name 
no more Deferfants than needs muſt, and fo if the Church bee 
once full of preſentations, ſo that there is no danger of the Lapſe, ic. 

15 in vaine to.name the Ordinary, and ſotoarme him with a. Plea, 
who can naw doe no more hurt or good, but only to bee anſwera- 
ble to the Dammages, which the P atron and Incumbent (which two 
muſt needs be named) will be ſufficient to anſwer. | 

Burt if the Church beenot full, but ſtand onely upon diſturbance, . 

then you mult name the Ordinarie , or elſe hee will. collate (han- 
ging the ſuite ) by Lapſe, whereas if you name him hee mult. ei- 
ther diſclaime, , and then you may have judgement againit him, or elſe 
he mult plead ,._ and not allow himſelfe a diſturber and then he can 
have no Se But if he diſclaime, and the Plaintiffe will not take 

his Judgement but maintaine him a diſturber and that bee found a» 
gainſt the plaintiffe, I hold (as I have heretofore holden) that the 
Biſhops collatee hanging the ſuite ſhall not bee removed, for he can 
have no judgement nor Writ #01 0bſtame reclamatione Epiſcopt , be- 
cauſe as againſt him he is barred, 

Nextly in this Caſe I adviſe him .to name-no more diſturbers , 

than are likely to have. reaſonable titles : For, every diſturber will 
—makea ſeyerall Title, and traverſe or confefſe and avoid theplain- 
tiffes title, whether hee himſelfe have good title or not ; ſo it were 
better not to name them :- For , they can but preſent and get their 

Clerks in hanging the ſuit, which will bee removed in the Writ to 
the Biſhop, if their title bee. not good ; .but. ſuch as have reaſonable 
titles are fic tobe named, that the ticles may bee diſcuſſed direGly ar 
the miſe of the parties, and left to an after game, the title to be try- 
ed betweene the Incumbent that comes in hanging the W rit, and the 
Clerke that is admitted upon the Writ ro the Biſhop, For I hal 
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it cleare, that-the-Biſhop cannot-tefuſe to admit e-Clerke of tle 


partie, -thatrecoyers and returnes a Plenartie uporranothers prefen- 


tation andtight , For thatis the way to confound all ; For , If thac 


returne befalle, itcannotbee traverled', for there is neither partic 
por day in'Cowt*to counterplead. And if you ſay,the Writ ts xl ing 
obſtante reclamatione of the partie, and this isa ftranger y, Ianiwer , 
that it is cleare;, thatthe-Clerke that came in, banging the ſuite by 
thepreſentation'of them thathaveno right, ſhall be removed, And 
ſhall che Ordinary that 1s not received to plead tothe Title of the 
:Parſonage, hanging the ſuite wherein he is made a Defendant, make 
himſelte Judgeof Titles after Judgement (whereunto he isa ftranger ) 
to make itfrutleſle? | 
If you fay, that hee that hath recovered may remove the Clerk 
by Scir. Fac. I anſwer, that, that prevents not the abuſe of an Or- 
dinary , if the returne bee falſe, which it may bee, becauſe either 
there 1s no plenartie, ornot upon better title ashegerurnes , where- 
unto there 15no anf{wer, | | 
Andagaine, itis unjult to put one toa double ſuite, where the 

Aatisfying of the Writ, is but Executio juris, quod non habet injuri- 
4am.-o give him poſſeſſion according to his right, But if his ad- 
verſaries right bee the better, it hurts him'not, butenables this Clerk 
totry his right, which withour this admittance, hee could not, And 
inthe caſe of Coppiholders, admittance workes, | 

Now 1 will ſpeake next of the Plea of Bop the Clerke, and 
make that tbe ſecond point, becauſe it hath much affinity with the 
firſt paint, that hath beene bandled, and the reaſons of it. 

Wherein firſt 1 agree, that the plea of the Incumbent is good. 
For he hath pleadedbimſelfe Parſon imperionee: and ſo made hims 
lelfepoſſeffor according to the Statute, and bath alſo laid of whoſe 
preſent ationas he muſt, that it may eto the cpurt that hee 
defends his owne title and his patrons, whereupon his owne depends, 
according tothe Statute, 'Now though he bee not in truth, in of the 
preſentation of the King, as he pretends, but of the preſentation of 
Taylor (who hath alfo pleaded to) yet it dothnot appeare, which of 
thoſe pleas is true, nor the plea of the one doth eſtop the other, fo that 
both areto be admitted, | | | 

That, touching the replication of the plaintiffe, T hold ihformall, 
for two reaſons, 

Firſt, where he ſayes, hee is not Parſon imperſonee of thepreſen- 
tation of the King, he ſhould have induced it will alledging of whoſe 
preſentation hee wasin, with an ab/g, hoc, or els1t may beg that 
hee 1s not parſon at all, and then he ſhould have pleaded ſo,and not to 
a Negative pregnant, as this 1s,as againſt a Vine, partes Fixi nibil, &c. 
buc luch another, | pad 
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Elobarts Reports. 
Secenity bitcunehlicn wondifarehoret wl#&8, if he hall be 
xeccived tofis Plea. ne jullged, hal be 


Now .where it was ſaid that the Replication ſhould Hrve betne, 
that hee was not Parſon i © getictally, or avs & ; 
oy We Fs oor rncher er res a 
Ver: as It I$, | 
Firſt, if a man make Ws, 


» 


ſoo= 


good, 
: an Ma peciall than he needs, intra> 
ny caſcs his Adverſarie (hall take advantage of ir; For the Lav (hall 
conccive that he is beſt appriſed of his owne title. 

But in this caſe the Parſon cannot plcad that he is Parſon genes 
rally, but he muſt ſhew neceſfarity of whoſe preſentation as all the 


Bookesand cher And wh ire 
he (muſt as hath beene ſaid) as) s opens 
and his Patrons, whereupot his owne depends, as contterpkead his 


Now then he muſt as well make it appeare to the Eonrrthatrhe 
title he defends is his Patrone, as that he is poſſeſſor ; for he extior 
fay that hee is Parfon of the preſentation of Tyler, and make 
title to the King as Patron, fo it is matcriall to ſet forth to the 
_ whoſe preſentation hee is in, and by conſequence it is tra- 
V 

In a 2uare Imped. you lay the preſentationof the laſt Irictiny- 
bent and you name him, yet it isall one to the taatter whether it 
were he or another, ſoit were theſame Patron that prefented, yet 
ſhall traverſc the preſentarion of the fame man. | 

Now to the Plea of Tyler, which I will make the third point, 
wherein the cafe isthus, A man had three avoydances of an Ad 
vowſon appendane by him that was ſeifed irt Pee of the Manor, and 
Advowſon. The Church avoyds, and the Granteruſurpes, arid then 
it avoyds the ſecond time, and then an other uſimpes that waslike- 
wiſe iciſed of the Manour, and forfeit it tothe King, who makes a 
grant of the Manour, and Advowſon is his verbs, &c. to the phin+ 
tiff, De mberiori gratia dedit & concil. eidem Will. Elvis 
Mil, Manerinm pred. cun pertinentijs cum advocatione Eccleſie y_u_ 
eidem Maner. ſpetn. ct pertinen. ptr nomina Manerij de Saali ali- 
as Samby, in Comitars Norff. Ac advoeationem Ecclefie, de Bab- 
worth eidems (Maner, ſpettan, & pertinen, aded plent integre et its 
ram anplis modo et forma pront perdift Gervaſins ea habait tenult et 
gaviſus fuit in tans amplis madoet forma prout Manerinmillud cum 
pertin, ad quod, &c,. cum preditt, advocatione Eccleſia, pradith. ad 
mayns ipſins domini Regis nunc devenernnt, ſen devenire acbnerunt ra- 
thone attinfture preditt, Gervaſyj ant in manibus ipſius Domini Regs 
rempore confettionis earundem literarum pateminms exiſtebant, po 
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 Hebarts Reports. 
_ » And thenithe:Church avoyds the third time and the Executor of 
the Grantee of the three Avoydances preſents, agd his'Clerke is re- 
cyiveds, whereupon the phintitfe bringsa Quare Impedir, . 
*.... Fhispolntyeclded two. queſtions. 01 1 2 
*. Firſt, whether notwithſtanding the- Vſurpation- the grantee 
may neverthelefle preſent againupon every avoydance,as it there had 
bin .no. uſurpation.:. | | , 


;-. - The ſecond,; whether the: KAY TUnt (as it is) doth paſſe the 
Advowlon for thelaſt,turne,, for elle if thatayaydance were gained 
from the grantee, and ſo come to the King bythe forfeiture and not 
granted again by the Kingyrtyen Judgement ought to bee given for 
the King.. But 5 Bo poor: sfor the plaintiffe in both. | 
...1 As tothcfult of theſe, it muſtbe-confeſſed thatanuſurpation at 
the. common Iaw,.did.ip/o fatto, gaine.the poſſeſſion, not only of 
tholc preſent ayoydances, but of. the whole ſtate of the Advowlon 
againſt all the world ; which is the reaſonthat the laſt preſentation 
isalwaycsto beanſwercd ina £xzre imped, and the Law is the ſame 
ftillin all caſes where the Statute of e/tm.; the two, hath not made 
Altcration,, Gs incthis caſe if the Vſurpation had been made by. any 
other,. but by hit that was ſciſed;of the immediate reverſion in Fee, 
no .man . could have doubted, but that it had-gained the poſſeſſion of 
the whole Advowſon which could not have binrecontinued but by a 
writ. of right -which the grantee,of the three.avoydanc.s could not 
have for: x fry cou of his cſtatc,nor the Revercoyer in Fee fim- 
ple could not have had it during thoſe three: Ayoydances, butatter he 
might have his writ of Right or quare {mped, .if be were within any. 
of the caſes of # 2. which in this caſe 1s not becauſe the reverſion 
is xemoved and :is not now. in that Parſonthat was ſeized:of it in 
the —_ of the uſurpation. and ſo being but a right could not bee: 
ranted. Sp | : 47 | 
p All that is obje&tedis this,. thatwhenhe inthe Reverſion uſurps: - 
upon the leſſee for.yeares he carinot gaine the whole intereſt of the 
Advowlſon by wrong,and the new inheritance.by wrong,he cannot 
gaine out of alcaſc for yeares only. So for.au impoſlibilitie in Law it 
{hould worke. but. to.gaine that one avoydance, and leave the cſtate 
as. it was before inthe Leſſee, .even.as it was inthe caſe of the King 
whenan uſurpation is made upon him, which is the only caſe in Law 
of- that nature. ..-. , ve | 
This isa conceipt, and itis but a canceipt-. For poſſefſory things 
an expulſion may. tee made as well as.a difſeſin. - And therefore it a: 
man make a leaſe tor yeares of Land, and aſtran ger put out the Leſ- 
{ce, hee doth allo diſleife him in the reverſion. 'But if the leflor put 
him out, there 1s no difleifin committed, and yet the Leflee hath loſt + 
his cltate and hath but a right to it, and that, whether he yill or no; 
| For . 


-Hobaits \Rehdrts: 


'Forthough it be true, that when two arc in poſſeſſion, the poſſetli- 
an is .judged-in him that hath right, for;he only poſſefleth; though 

the other bein poſſeſlion toe, and takeaway the Trees,; Corne, or 
the like; yet, when the:true- pwner is cleardly put outand removed;;! 


then he hath no longer eſtate or poſſeſſion, but a rjight-ofly, and:hath 
no election to be in.poſſeſſion,or not in poſſeilionas that caſeſtands, 


3nd therefore cleerely he cannot now grant his Terme. And if the | 


leſſor bring an aRion of debt for his Rent due at Micharlmaſſe, the 
Lefſee ſhall plead.that hedid enter upon him, and put him out, and 


be.continued his polling at that terme; For, he:cannot have Rent 


out of that Land that hee himſelfe poſſefſeth. And if the leflor 
after ſich expulfion dycth,. the Land ſhall deſcend in poſſeſſion to 
the Heire and the Executor ſhall not claime- that that was a lcaſc, 
for a wrong never beares £G. eſtate, But it is true that there are cer» 
+raine caſes, whercina poſſeſſion cannot be gained. '; :. ;; 
ſed, butall Intruders, and Treſpaſſers to him, and if he will he may 
charge them by. Actions of account, as Bayliffes, yet hee may, if he 
will FDIg.A writ of Right of Advowſon,  -- | - | 

' Anothercaſciy, inreſpet of the Advowſonof the thing where- 
upon the. wrang is committed, . For, if a man reccjve any Rent 
claiming it as his own when it is not,and fo feed upon my Common 
witheut Right, hee.hath neither difſeiſed me of the one nor of the 
other; but I ſhould bring an Afſize, and ſo.admit my.ſelfe diſleiſed, 
and_he maketitle, and fo we areboth agreed 5 but the poſleſſion is 
removed, then it 1s fo by.tition of Law and conſent of parties that 
was not fo in.nature.- - | « } Wks 10 S300! 

 - A man cannot by wrongfull ſciſin of a'villaine in'groſſe have 
either eſtate in his blood or poſſeſſion of his perſon, otherwiſe than 
of afreemanby falſeimpriſonment.: - - . 7 32 

But an 'Advowſan 1s one of thethings whereupon utfurpation 
workes more violently than upon any other poſſeſſion corporall ;: 
And therefore, where upon diff. of Lands, you have poſſeſſory at- 
ons, for remedy in the cafe of Advowſons, if the uſarpations bee 
compleate, (with a plenarty of ſixe moneths) you are driven to your 
writ of right, | - 

And where it is obje&ed, That the caſe is as good, as it the 
grant of the three avoydances had beenz to three ſeverall per ſons,in 
which caſe it is conceived that the ufurpation upon one had bound 
the relt, s | 

It is thus anſwered, That the caſe is not altogether like, becauſe 
that whenallthe avoydances are granted to one, he may by his.laches 
prejudice him rather than another. 

But another and more pregnant anſwer is, that which hath been 
| | Ll 3 given, 


Eirſt, for priviledge of perſons; For, the King cannot be diſſci- 
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Ebobarts Reports. 
given, that ene Vſurpation put alt out of poſſeſſRon; = 
So the conchifion is, That E/vss by his uſurpation having got alf 
that .was granted out and having one Ri Þo Feofiple 
5 d forfeiting jt to: 1511 the 


"Now followes the: fecond queſtion of the third grextpoine, 
whether this, being tho thir# aveydance paſle to the plaintifis, by the 


S. grant, 
CS iberein firſtit maſt bee confeſſed, that though the whole ad- 
voawfſon, were at thefarſt Appendant, yet the three aroydances were 
by. the grant made ingrofte; (gf 2 
- Nextly, If this thudavoydanee werointhe King i groffe, I am 
of opinion that it doth not paſſe from the King for two great rea- 


ng, - 43:3 3 
Firſt, that the Kings grantis exprefiQy of the Advowfon.as a 
cndant, andtherefore 1f 1t be in grofie, the King is deceived "El 
in the caſe. of Appendance it-  ButaSapartineffe&of the 
Manouy,. as largely as Elvis had it;. it wonktpafle withour ſpecialt 
naming. But if it bee in prof 1t-is as ſeveral grants in {eyerall 
things, which differs beth in lctterand in effeR; and'in meaning, 
Secondly;. (which makes it more: eleare). if the, King had his 

ayoydance in groſſe, and amornts ts 10-more, and the,Reverſion.in. 
Eee Appendant,. without touching: the grofſe,. and'amounts to no 
more than agrantof fo much of the Advowſbnas isappendant, like. 
to the grant of the Manour, of 'D. in D. But,now, Tholkd that the | 
wag had net two-cſtates-in this Advouſbn, but one conjoyned, and 
conſolidate of the right full reverſion, in which tlic | gre eſtate 
is —_—_ and _ "The mtr " ons 
right left, .nor: mcanes of recovery intlie grantec,, {0 that it 1s in ef- 
pe as if the grantcc had ſurrenderedor grantedthe avoydance unto 
the: Revercover.. And: therefore take the caſe off 9. H. 7, That he 
ip. reverſion diſl=iſes; his Tenant for life and dyes ſeiſed; this is.a def- 
cent to takeaway theentry of a ſtranger ; becauſe as to him it.is but 
the eſtate. for life till, and/but a fi&ion, and'not a true deſcendible 
eſtate... Fora grantto H. and: his Heires during the life of. 1, D. is 
no fee buta ſec. occupant, as is reſolved in Chadteighs cate, but a dif. 
af an cſtate forlife by a neceſfitic in Law makes a quaſi fee, becauſe 
wrong isunlimited; and ravens all that can be getten, and is not go- 
verned bytermes of. eſtates, becauſe it-is not contained within Rules, 
So likewilc if the leſſor ejefts his. Lefſee and dye, .the poſſedion - 
deſcends to-the Heire as of one joynt eſtate, and yet the rightre- 
maines{till;tothe Lefſee, And in both theſe caſes if the leffor.grant.. 
the reverſion,the _ 1s voyd,for; there is no Rererſion, And yet it 
IEEE EIT We er Tack dd 
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|  Hibarts Reports, 
and expullion by reverſion, ſhould releaſe unto him. And the prin- 


cipall « in cfte& as good where the right of the Grantee isnow in 


ST we reread perſons 
I now that two t in two 

diſtin when Por pat Sper. cmoegrotny but the grea« 
ter and abſolute Fee doth fwallow up the baſe and limited fee, So 
it is adjudged in Haerfts caſe, Hiller, 40. Elie.' in the common 
Pleas cyted in the cafe of eAF/reow Woods, Co, kb. fol. 49. which 
vas, that (herles Duke of Suff. was ſeized of the Advowſon of 


"a 


49 


Welborne in the Conntie of Lineobne in tayle thereverfion to the = 


King in Fee: And the Dwke by deed in rolled granted the Advoy- 
{on in Fee to the Kivg, and then the Statute, 34. E/Fe. cap, 21. of 
— in Patents was made, and LR Jer: King - w_ 
A m in Foe toanother; and it was ddjudped a grant ; For,t 

King had:nat two diſtin&titles,Bur one:only made of two con joy- 


and conſolidate together ; And Fee in eAwuftersreate, 1, er 2. Ph, 


Ada. cytal before in at/inghams calc, fel. 560: which was thus. 
Sir T homas#yat being Tenant in Tayle,the reverſion in the Crown 
made a Leaſe: to eHuflin, rendring + Rentanddyed. Sir Thomas - 
Wwyar the: fonne accepted: the Rent and dyed, and was attainted of 
Treaſoni and pnt to death, leaving Arthur at his fonne. And it 
was adjudged: that e4#f;xs Tcate was voyd, For though it were 
made goad by acceptance of the Rent,yetby the attainder the eftate 
tayle was: barred, and extin,. As if Far theperfon attainted had 
dyed:without ifſie, and ſo the Land' came to the King in point of 
Reverter, and: then:the ſaving of Leafes would not prelerve'a Leaſe 
that was in-Lawended, and determined.- Whichkad beene other- 
wiſe if a reverfion. in Fee had beene' in an other, and notinthe 
Crowne ; I hol&the Law the fame, if a Tenant in tayle and the re- 
verſion in himfelfe be attainte$bof Treaſon- | 
In the argument of this cafe the! Judges —— and 
atlarge, The whole Courtagteed Yuavore upon the firſt and ſecond 
great _— 
obart Chiefe: Juſtice, Warbwrtion and Winch, did alſo agree nt 
ſepra. But inthat only Herron differed ; and ſo judgement was gi- 
veufor the plaintife.. | 


390. Dame Sara Darcy, Clement Cooke Elquier, 
Plaintiffs ver. Robers. Leigh & alios defendants. - 


"T'F* caſc was that Sir Robert Langley Knight, being ſeized of di- 
verſe Lands in Lancaſtire had iflue divers.daughters whereof one 


474" 


Srar- Ch:mber: 


was called Katharine, and hee ſo ſeized, conveyed certaine Lands to + 


the ule of the Katharine jn tayle, the Rem. to his 01yne heyres, and. 
Ob —_— .- LR dyed. 


Hobarts Reports, 


dyed, Katharine was married to ohe Leigh, and in-Lent-13, Eliz., 
Zeigh and his Wife ſuffered a common recovery of theſe Lands in 
Lancaſvire, to the uſe of Leigh, and his Wite, and the Heyres of 


| Leighand to that recovery, Leigh and his Wife appeared by Attorny, 


and after dyed withont iflue, but hadifſue by her Husband] fo that he 
was every way to bee Tenant by the curtelic, and then he dyed 29. 
Eliz. having before: conveighed the Land to this defendant Leigh, 
being (asit 1s faid) the baſtard ſonne againſt whom the heyres at the 
common Law brought a-writ,of Error, Aſſigning for error that Ka- 
tharine was. within age, at the time of the recovery, whereupon' 
iffue being taken, it was found for the plaintifte in the Writ of error, 
Anno 43, Eliz, the defendant being preſent, whichfailed by dif- 


continuance. | 


- 


\ And.inanother like trya}lin another Writ of error, thirteenth 
yeare of the King which paſſed likewiſeagainft the defendants by 
default, -and that alſo failed by the death of' ſome of 'the parties. 
And now ſeventcene Tac. Vpon a third Writ brought by thels plain- 
tiffes, being heyres to Langley againſt the defendant ; a Iury being 
charged againe upon the faid iflue of Nonage, and the Evidence gi- 
yen at large on both ſides, the plaintiffes became. nonfuited-and 
brought a new Writ of error and alſo exhibited a new Bill into the 
Starre-Chamber againſt one ( hatterton, Whitehead, Teatloe, and 
"Booth, charging them with perjury in their depoſitions in the ſaid 
tryall as witneſſes for Leighand againſt Zeigh for ſybornation of the 
2 Ry of 2 
hi Perury againſt Yhitehead was alligned that he depoſed dire&- 
ly that Katherixe was of full ageat the time of recovery. Againſt 
{ hatterton that he depoſed himſelfe to be-7o. yeares of age. - And 
againſt Tetlow, and Booth becaule they affirmed his age ſo, And a- 
gainſt Booth an other point, that he depoſed at his tryall, that he bad 
not beene formerly depoſed in the caſc. 
This caſe was heard three dayes namely upon-the merits, that 
is, whether theſe deponents or any of them were perjured or no. 
For it was agreed by the Court the Bull being layd fo, though there 


| had beene proofe of undye preparation of 'the witneſſes (which 15 


puniſhable though their teſtimony were true) yet it could not bee 
brought to ſentenceupon this Bill. 

Touching the perjury was produced for the parties of the 
plaintiffcs the Office after the death of Sir Rofert Langley which 
was found 20, Tanzary 4. Eliz, whereby it was found (the Jury 
being Eſquiers, and Gentlemen of good qualitie) that Katharine at 
the rime of the taking of that Inquiſition was of the age of 
eight yeares and a haIfe; and tio Moneths and ſeven dayes, and 
no more in theſe tearmes. Sothen ſhee mult bee borne the thir- 

teenth 


EE MESS; 


| Fobarts Reports, 
teenth of Way, ſeven E. 6. who dyed in Iuneafter, and then ſhe 
could not be 19. at the time of the Recovery. | 

Therewere alſo other proofes of depoſitions, pro et cont. for the 
plaintiffes and defendant. | ; 

Whereupon the cauſe being brought to ſentence, it was holden 
unfit, for the Court, and therefdre left abſolutely t6 the tryall at the 
Common Law, . without deſcending at all into' the merits of the 
cauſe, toavoyd prejudicating the tryall, and*without fo much as re- 
ſerving the perjury to the Court, if the tryall at Law ſhould paſſe for 
the nonage. | | ; | 


The Reaſons whereof were as follow. - 


'T was faid there: were caufes that originally and in their owne na- 
| foie. are criminall, and proper for this Court, as Ryots forgeries 
imbracing of juries preparing of witneſſes and the like, which are all 
faults puniſhable here, be the Title good or bad. Theſe are fit for the 
Court' whenſoever they come in-;-* But there are canſes alſo exami- 
nable in this Court-which depend. upona queſtion originally, and di- 
rely civill, and ſo are faults, and not faults as that civill quetion or 
title 1s in truth, on the one part, or the other. 

As for example in this caſe, The perjury of hiteheadmeerely” 


depends upon. the title, and that depends upon the Age of Katha- "wp," 
7:ne, 1o that proper primitively and direMly; the queſtion is meerely met !les nor 
civill and-determinable at the Common Law, and the charge of per- with title de- 
Jury is as 1f it were taken for granted, that Katharine were within c©mnable ac 
age, which is 2#«ſtio alterins fori;and ſtil ſub judice, under tryail <29790 Lavy. 


in his proper Court, ſo that this is a way by policy, by an oblike 
meanes to heare anddeterminetitles in this Court, and by a kind of 
prevention to take the office of the Common Law and Court civill 
out of their hands; For if #h:tehead in this caſe ſhall bee cenſured 
for perJury,ſhall not this ſentence in effec, perjure as many as ſhould 
afterwards depeſe the full age of Karharize, and fo choake both title 
and tryall at Law. Which may beget ai inſufferable inconventence ; 
For ſo, upon the firſt tryall in every title, the partie againſt whom 1t 
ſhall paſſe, may draw all the witneſſes m queſtion in this Court for 
perjury. And foall the witneſſes ſtanding upright he may convince - 
the truth of perjury. 
- And thiscaſe was yet made'more unfitfor this Court by the cir- 
cumſtances. 1. | 
Firſt, that the queſtion was of ſo ol4 date, of almoſt 50. yeares, 
though it were true that it could not be queſtioned during the lifz of 
Leigh, the Husband of Katha ze. 
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Ebbarts Reports. | 
Secondly, at the poſſeſſion of the Land, he had gone all the while 


according to the recovery. 


Thirdly, that the tryall of Nonſuits, had beene pro &- conrya, and 


' the depoſition of Witneſſes both waycs,and the queſtion depending 


' Tury man in an 


e:ate probanda, 
mult bee 42, 
yearcs old, 


Repleyin, 


Vid ſupra.z71. 


reaſon to prejudice by the 
: —_ the Court 


nx02 compariſon of ages, and other circumſtances and indiffe- 
xencies of much ſubtilty and incertainty, which were proved, and 
diſproved by perſons, ſome as young or _—_— few or none as old, 
or elder than Katharine of e age pake. Whereas Hobart 
chicfe Juſtice of the Common Pleas obſerved the wiſdome of the 
Common Law did allow none tobe a Jury man in an «rare proband, 
that was not 42, yeares, for he tryed things 21. yearcs paſt,and is not 
a Juror till he be 21, yeares, 

Laſtly, there was a writ of error then depending, wherein the 

title was to be tryed in his youner Court and courſe which it was no 

emence of this Court, the rather becauſe 
it a rt to be a queſtion fit to bee ſifted by hearing 
and viewing of the witneſles, and weighing their credit and cer- 
caintie v' t x angus ue ——_— _ as there — be 
cauſe,and applying apt and ſodaine queſtionsby an intelligent : 
for kicks hap could not be prepared. All which advantages - 
wanting in depoſitions 1n paper, 

Ani this Court hath two libertics which they uſe to very good 
pumps firſt, where jurics muſt of neceſlitic givea verdie, they 
may leave their ſentence with a non /5quer. 

The other, they may ſend the cauſe to another Court, towhich 
it more properly belongs, and cither abſolutcly diſmifle it hence (as 
here they did) or reſerve the cryme after the civill part is ended, 


391. Steed verſ, Hartley. 


Ted brought a Replevin- verſ. Hartley for taking his Cattle at 
I Ballente, at the place called the-Sterds houſe, The defendant 
makes conizance as Baylifte of Falter Haxkeſworth, in loco, cv. 
And ſayes that the ſaid houſc is holden of the faid #alther as of his 
manour of Ballenden by rent, &c. And that for the rent hee did di- 
ſtreyne. The plaintiffe doth plead in barre, that the place is out of 
the Fee, of the faid Y ALT HE R, whetcupon iffue was taken 
and found for the defendant, And Harris moved in Arreſt of judg- 
mcnt, that the Yer, facias was de viciner dr B, onely where it 
ſhould have been allo de vicineto Manery ae B, But, the Court gave 
judgement for the plaintiffe, For inan indifferent cafe the Court 
jhall never preſume, That the Manour is larger than the Towne to 
defeate a verdit. 
392. 
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392, (terke verſ. Food, Fa 

C Lerke m Aftion of the caſe againſt Food and dedared that he 477. 

Cwas iciſed of a Meſſnage in Harfield, and preſcribes to have rid.ſupra.y7 

Common and Paſture in ſeven Acres of Land there; and likewile to 
have'a way from the {aid Meſſuage,over the faid 7. Acres to Bulling- 
fordand that the defendant bad plowed up the ſaid 7. Acres where- 
by hee loſt both his Common and'his way. The defendant pleades 
not guiltie, and verdi& found for the plaintiffe. And Tones moyed 
that the viſue was from F. only where it ought to have beene alſo 
from B. becauſe hee could not bee guiltie except there were ſucha 
way. And IT the ifſue had beene upon the preſcription for the way 
the viſye muſt have beene from both. -But yet the Court gave judg- 
ment becauſe the-point in iſſue a ring and dirc& 1s upon the 
diſturbance, which was onely in Harfeld where the ſeven Acrcs 


Iye. ry | 
: 3938Bomold verſ. Buckle. - 


| aa & Buck, the plaintiffe declares upon ademiſe for 


' The defendant pleaded. that before the Rent due the plaintiffe 

did enter npon him, and did not fay, that hee did expell him or hold 

him, and ſo iflue was taken »ox introivit and found for the defendant 

- and judgment was given for him ; For the Plea in barre was ſuffici- 
ent yet the verdict was full to the iflue, | 


394. Polandverl. Maſon. 


| Cafe, 
J 0/and brought an-aQjon of - the Caſe againft aſoy for theſe 
words, I charge him for Felony, fortaking oat of the'ipecket 
ot Henry Stacy:after verdict for the plaintiff for the inſufficiencie of 
the words; querens nihil cap. per billams, | heed 
.' -399, Powell verl, Winde, | | Caſe, 


Owell an Attorny brought an ation of the Caſc,for theſe words. 
: I have matter enough againſt him for Maſter Hartley hath fonnd 


forgery, and can prove it againſt him, upon iſſue not guiltie, and 
£2 Cnnd for the plaintiffe he could have no judgment, 
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was.1Q-. bees 
2. tnped, 397 Sherley, vel,” Vndpriull. 


to. prelent. tothe Ehuzch of nather; Sringrow.in, Cons, 
ment given by the Juſticesof Adize, in» words. Ideo conceſ- 


ſum eſt-qud pred. Georgins recuperet verſ. pref. def. preſentationem, 
ſaw. ud, Ecclefjam pred. The defendant hnaaght a Writof Error. 
Ne, rley mil, &- Barg-- 
. Vuderhill Error, &c,  Whetraigenthe Records were 


——_ in Recordo, 8c. inter Georgium $, 
The word T1:6F7 ' ; 
(Knight)omit ſent, into the: Kings Bench, and a;Nulliter: entered uponthe-Reoll 
«d, here, and. error, aſſigned: in. the- Kings: Bench, And; Harris.and. 
Henden. moved. that, tho Record wag.not removed becauſe the writ- 


of error was not Knightas well as Baronet, ſo-not the ſame perſon. 


which the Court did then agree. 

Then they moved that. the Record of the-judgraent, might bee 
amended according to the writ, quod recuperet preſentationen et vi- 
cariaxs. Ecclfies 8c. which was alſo grantedand amended, accor- 


dingly., Though. it was obje&ed, that the judgment was not given. 


by; this.Court, but by the Juſtices of Aſſize. ED 
Vpon this caſe was ſhewedtwo Preſidents, one 44; 33, et. 34; 


Eliz. in 'B, te Roy. betweene T homas Wyld laintiffe, and Tohn 
heeler defendant, and the judgment. was recuperet verſ. Pre. 


at. Thomam Wheeler, and it was amended in the Exchequer ch. 


after a, writ of. Error, And the hike Hillar, 42, Eliz. betweenc 


_ and Jahu.Horgan##Kelfe, andthe judgment was recuperes. 


verl, 4orgav, andit-wasamendod in another Terme. 


398, 


77 Eorge, Sherley Razouet brayghs, a Qua Jrped, againſt Une 
# war. the tryall was had by Ni; prixa for the plaintiffe, and judge-. 
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398, Seorivall. Lawes, 


yo ht-an - Aion of lebt-againſt Lawes Clerkewpon tho 
IStatute of :21./H. 8, the Writ wasprecpeilielmo Lawes qued 


- reddgt nobis ot Iohanni Scot :qui tam pro nubis,' quam pro ſtipſo ſequii-= 
| pwr: 100.1, quas nabss et prefato roar rroe- guar 9d th tak- 
: ing to farme 60. Acres of: Land, and holding the ſameſixemoneths 
. per quod Attio,8&c. for 60.).and further for taking to farm other lands 


and holding the ſame:5. Monthesiprr quod eAio,” &c. forgoil, 
"The" defe pleads quod 5pſe non deber prefato Fohanni qui tam, 
&c;pred. 100.1. vec aliquem inde denarinmn in forma quam; 8c. 

Whercupon iſſue, ) ad the 'Jury' found-thit the deferidantdid 


-owe 30.1. and for the reſt, :9%0d04 dibir, Henden inarreit of judg- 


2 Firſtforthat the verdict oxpreſſes not for which Farme, nor for 
.which'of themoneths the mony was due. | 


. This exception wpSnot regarded, becatſe that tho domand-and 
iffue was not fir 100.) inigenerall; though it had been-more formall 
to havediſtinguiſhed better. | ; 
The ſecond: exception was, that the defendant hathnot Anſwe- 
red thewritand declaration ; For the Pleaought to have bin asthe 


-demand'is, Waod ipſe now debet difio Domino Regs, et prifato Tohan- Penall Statutes 


excepted of 


i, qui tam, &c. which the Court regarded:the rather beeavſethe 
:Statute of Jeofailes exceptspenall Statutes, | 


* 


399. Hughs Caſe. 


Ir Thomas Hughs of. GrayerIrme prayed aprohibition by Heyn- 
IJ Serjeant, becauſe he being of the counſell with the deten» 
dant,inan Action upon the caſe. 

For ſaying the plamtifle had: murthered three Children ; where- 
unto the defendant pleaded not guilty. And atthetryall Haphs to 
extenate:thedammages of his Clyent;did urge and preffethe Fad, 
to make the matter more provableſofarreas might tend to the de- 
famationof the plaintiffe. -And/becauſe it was in his profeſſion and 
pertinent to the good and fafety of his Clyeny, though it were not 
direaly tothe iflue, a prohibition was granted, 
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. 400d. Badhams ( ufc, 


FE Fethione firme.by Badbamot the demiſe of Benjamin.Crockley,. 


for land in. G/ze.Fhe defendant pleads not guiltic and proces'con- 


_tinued againſt the Jury,' till a writ of diſtrinoas.c4.. ofto talibus was 


4.80... 


The Writ and 
PÞannel!] amen- 
dcd, 


Formedon in 


Reverier. 


. awarded reiarn; ottabis' Hillar.'i7, Tac, At which day Richard 


Triplets of Der ſrey,was returned one of the tales,and the Jury:made 
default; whereupon 4 4iHripgat cum/ſex talibys, was awarded retwr. 
awerſrs.Paſcheci8;\Tao:; And at the returne (Richard Triplets was 
named; as: well .in- the writ of d;ffringas as:the Pannell T als; and 
by. that name *wasſworne with 11. more, and verdi&bgiven for the - 
Plaintiffs, And at laſt the under Sherifte of G/onc, thatimade the 
Returne. but was gone'out of his Qtfiee, (anew Sheriffs being cho- 
ſen) towards the end of Michael, Termedepoſed in:Court, that he 
knew. rat the man, neither was;he one of the 12: that gave the 
verdict, but yet affirmed, that there is a Richard T rippets of Dir ley, 
ia his Free-holders book but no Triplets, And two other ſtrangers de- 
poſed that they knew Richard Tiplets of Di#ſty, and that there was 
no T rippets there, and that T ripper was.the man{worne of the Jury 
which they;knew,; becauſe they ſaw him ſworne being about the 
Courtby accident, and. ſome writing wasalſoſhewed groving his 
name 77ipetsz- whereupon by Order of Court, the Writ and Pan- 
nell was. made, 7 riplers, and judgment given for the Plaintifte, for 


 dammages only, for the:terme was ended, And the entric in the rule 


in the bill of pleas of M., Brownlee, by Ochagaire, the ſecondary, 16. 
Novem, 18, 


- 401. Clanrickardwerl, Liſle, 


] Nter comtery. Clanrickard, and Frances his Wife deinandant and 
Robert Viſcount Liſle in the formedon before entered, judgament 
was pronounced 16, Noverp, 18; and a writ of error, was brought 
by the Earle of Leicefer, tenant bearing teſte 17: Novem. and then 
allowed and in Aajorem cautelans a ſuperſedeas made againlt exe- 
cutions and yet the demandant obtained a writ. of feifin bearing 
\ tefte nono die Oftobriabetore by warrant of the judgment which was 
afterwards.entred,but.as of O Zab. Mich. being the laſt continuance, 
which being opened to the Judges, and they well knowing that 
judgement was not pronounced till 16, of Nov, ſo that the tenant 
cou} not have writs of error before, neither ought the demandant, 
to havca writof ſeifinbefore ; For by this tricke any writ of error, 
might be defeated as to faving poſſeſſion. And therefore a new /#- 
_ was awarded againſt that writ of execution quia erronice, 
b 'Ss AQ2, . 


Flobarts Reports, 


402, Barker verl. Cickty, 
P Zter Barker Vicar of Stowell plaintiffe did libell in the ſpirituall 
Court againſt Robert Cocker, and layd that therewasa.cultome' 
that all Lambes ingendred falne and bred upon any.one Tenant or li- 


'ving in the famePariſh, although they belonged to ſeverall owners 
they have beene caſt and reckoned together, as if they were but one 
- mans, and the tenth or tythe Lamve of them fo counted together 


have been payd for tythe. | 
Whereupen Herder vrayed a prohibition becauſe all cuſtomes a- 


gainſt common right are tryable ar the common Law. . Which was. 


granted. And the Cqurt was further of opinion that the pretended 


- Cuſtome' was unreaſonable and againſt Law ; -. For by this meanes it 
- might fall our that ſome one might have but one Lambeand that 


might be taken for tythe, and he that had more ſhould pay nothing 
403. Erfielis Caſe, - 


Q Ir Thomas E rfield conveyed to his cldeſt ſonne (whom he did in 
ef diſinherit) the Manour of  . 


in the Countie. 


Car. Spite 


Lambes of ſe- 
yerall oyvners 
reckoned te- 
gether an un< 
reaſonable cu» ' 


tome, 


Fyne, 


of for terme of his life the remainder toa younger ſonne + - 


of kis:by a ſecond Wife in fee. Both brethren did bargaine and ſell 
their ſeverall eſtates to Sir Edward Sackvjle and the younger brother 
was to: have for hisremainder 1500, 1. .whereof-herecewed 300.1, 
in hand and for the reſt he. had taken aſſurance,:and then heand his 
eldeſt brother acknowledged a note of the Fyne of the Land before 
me and then the elder brother dyed:: Whercupen diverſe motions 
were made for the proceeding and ſtaying of the Fyne,: pro & con- 
tra, And I was of cleare opinion that the Counſce might proceed 
with his Fyne asagainſt the younger brother and his Writ of cove- 
nant accordingly. For the death of the other js no impediment, for 
the conifance of every. one isas ſeverallagairtit himſelfe, and ſhall 


worke for ſo much as he can paſſe. But Sir Edward Sackvile was 
contented' that the younger brother ſhould have the Lands paying 
ccrtaine of the elder brothers,and upon other agreement;ſo the fyne 
was ftayed by conſent, 
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404. Farmers. Caſe. 


FN Ne Farmer and his Wife, acknowledged a note of .a fine the 
PF twentic ſixe of March 1621, before Comm.' by dedinms po- 
-teftatem, *and- the Wife dyed the twentic feventh day of the ſame 
"Moneth. The twenty eighth day compoſition was made in the 
"Alieriation office upon a Writ of .Covenant, made in Hz#arie terme, 
- before, and the' Kings filver wasentered in the office of the Kings 
-filver, as of the ſame” Hillar;tearme, and ſo the fine was paſſed, and 
ingrofſed, and now in Eaſter Terme, the heirc'of the Wife moved 
againſt this fine. 5ST at: 
And upon' debate the Court reſolved that the Fine muſt ſtand. 
A partie of both Counties of Bedford and Norff. came to the barre 
this termie, and firſt was ſvyorne one of the one County ,/and ano- 
ther of the other Countie, andfo in order, till one of the County of 
Bedford was challenged, and then the Court procceded to the next 
" of that County, untill one wereſworne,and fo of the other County, 
untill ſixe of each County were ſworne ; For,if there ſhould be fixe 
of one Countie firſt, arid fixe bf the other afterwards, it were diſfor- 
derly and Erroneous. 


405. Wilſonverl.” Stubs. 


eArmaduke Wilſon , bronght a writ of ' ſecond: delivery a- 

M gainſt Ra/ph Stxbs,- and after verdi had here at the barre 
'an.:18., Zac. had judgment to recover coſts and damages amounting 
1n' the whole to 16;]. 'and'had a'Capius wilagat diredted tothe She- 

- rife of Yorke to take the ſaid Stwbs in execution for the hid damma- 
-ges, and after the ſame terme-of Saint *Afithael, one Ralph Stwbs 
the-younger brotght awritof Tdempritate nominis, unto the Juſtices 
of this Court, aridhad aſ#perſed;to the Sheriffe to forbeareany texe- 
.cution againſt the ſaid:Ra/ph the younger. - And'the Conrt'wasafter 


Cafe de Iderpe moved to maintaine-the writof Idemptitatenominis. ' Andidiverſe 
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preſidents ſhewed inlike writs,broughrin cafe-of Outlawric where 
one" was taken-upon' a Cap, «tlagar'for an otherof the fame name, 
vide Paſche. 36. H, 6, 'Rot:411. per Tohan, Skyers, de Northbury 
5» Com. Somerſet Junior, ad ſefta..” Ro, et ſa'femine et tiel briefe 
de Idemptiare Nominis, directed to the Judges ;- and Sucrties put in 
by the faid Skzers, quoniam cap. corpus pro corpore, And iflue taken 
by the Attorney Generall, quod e defend. ef ead. perſona and judg- 
ment thereupon, zz hac verba Ideo conc. eff quod pred. Tohannes 
Skiers de Northbury junior, d: mag, preditt. fit quiet. 8C. et ea orca- 
fione non moleſtetur inaliqus nec gravernr, proviſo ſemper quod ad 
pre 


Elbarts Reports,” 


pred 18: dedVs Seniantanquanmnlaget: precedats ume ffefta, &c. The; 

like prefident! in Mrehnao, H; 7. Recs 22% — utlogas: Go 
4 pen roo by Hexry-Hob apt - 

then OO Attorney Generall;quodefteademaperſonagand:verdict! 


Tin, Fulſes ader. eAbrey, et aprfs i [ue 


(2 before), againſt the King, aud thelike IndementinAMJiob 3, Ha 

4c 70t:. 214: and'a- writ; awarded tothe Sheri of” Londen, to en- 

| goes foeadoreperſona, which did returne thatheisnottheſameper- 
and judgment asin thefreft; AP; ts 


And notwithſtand ingtheſe Prefidents, the Courtiwas of: opint-- ' 
om that: the:writ.inrhe pond pall cal, andthe. /aperſed, thereupon- 


wasnaot waprantcd;but that.the defendant, Stubs the younger might: 
have his Action of falſe imprifonment;. For, that-thedefendant, 
being named Ralph Stubs without addition, ſhall never be accounted 
the younger but alwayes the elder of the two of that name. Ne- 
yertheleſle for avoydingdppliciticot: ſuits, it. was ordered the defen- 
dant {ſon ſhould appeare to the ſcir. fac. Vpon the Fdemprirate 
mominis, and plead and goe to tryall, and if upon tryall he was found 
tobe the ſame, then the money remaining withthe Sheriff*to be-de- 
lvered to #1/omy wel contra: fo; 8c. - 7 | 

The- Court.did take aggreat diferencebetweene the caſes of the 
Ontlawrie, and the: principall cafe being onely at the plaintifts ſuite. 


And not at the Kings aS inevery Outiawry the King is interefſed,and- 
of, which principall caſe no; preſident- wasor could bee ſhewed mn 


Long 50. Eliz, fol, 84. 
406. (dearke-xer. Gilbert. 


E Dward: Cleark, bronght an Aion upon the caſe againſt Gilbert . 


for — of- theſe words ; Thouartathiefe, and haſt ſtolne 
twentic loade 0 
for the phintife: Now it was moved by Scrjeant Hizcham, that 


theſe words bare no Ation, becauſe the furze inight bee ſtanding Hiſt tolne 20/ 
load of my 


e counſel for thephintiffc urged; that it ſhall be Fu12. 


and felled and carryed away by the plaintiffs, and fo no felony. . 
Amdetengh of 

underſtood: rather- of furze felled and ſtanding, and alſo the words 
are ſo. coupled, that the lattor arc-not made a reaſon of the former, 
but- either- of: them+ a diſtin&ſentence ſtanding of 'it ſelfe ; And fo 
the word Thiefeis ſufficient alone. And to.that-purpole cyted (as. 
he faid) diverſe caſes allin B.. R. one betweene Minors and Light- 
ford 4. Tac. and another betweene Heire, and Ounſted 7, Jac. and 
another betweene Txrner, and'(hampion 13. Tac, Tac, but he re- 
plyed chiefely upon a Record which was ſhewed' 2: Jac. inthe 
Kings Bench between Kelhamand J4andi, where the words were ; 
Thou art a Thicfc and haſt ſtolne my Corne, and judgement was 


my furze, and upon not-guiltie, averdi&-wasfound. 


given . 


ry 


Cf. 


£ 


Deb:, 


484. 


Demand. 


Nc br. 


Demand. 
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Fdobarts Reports; 


given for the Phintiffe, - All which hereafter notwithſtanding di- 
verſe motions and debates we gave judgement againſt the plaintiffe, 


. For as' to the firſt point it hath becnce often ruled ; That it is all one . 


in Common: ſence and acceptance, whether it be: (And) thou haſt - 
ſtollen, or (For): thou haſt {tolne. And in the caſe of Ketham the 
Court deemed the Law net to bee fo, except there be ſome further 
wordsof explanation, as Corne int my Barne, or the like. For other- 
wiſe 1n words meerely indifferent, the more eafic ſenſe, and furtheſt 
from the moft haynous charge ſhall be taken. And therefore wee 
have given judgment before ſuper. 428. betweene Cooke and Gi /- 
bert, againſt the plaintiffe, upon” debate where the words were 
Thou art a thiefe, and haſt ſtolnea Trec. 


407. Hanſon & Noreliffe, 


H Azſon plaintiffe, and Norcl;fe defendant, in an Ation of debt 
the plaintiffs declares upon a Leaſe for yeares made by himto 
the defendant, reſerving Rent, and for the Rent behind the Aﬀtion 
1s brought, the defendant pleades that the leaſe in the Court mentio- 
ned, was made by Indenture, reſerving the Rent prowt and with 
condition, that if. the Rent bee behind, then the Leaſe tobe voyd, 
and doth alkadgea default of payment of the Rent,and ſo the Leaſe 
determined, | | 

The plaintiffe demurreth in Law,and it was reſolved by the Court 
that this Leaſe isnot voyd without a demand, which therefore the 
defendant ſhould have made aQtually; And for want of, this Plea 
was nought ; And fo it isat the Election of the leflor, and his heirc 
to continue or avoyd the Leaſe in ſuch calc. | 


408, eAmphnrſt & Palmer. 


He fame caſe was betweene eAmphwrſt and Palmer, in like ſort 

reſolved. So the Rent is due without demand, but the forfet- 
ture of the eſtate, neither by Entry, nor by avoydance, upon condi- 
tion is given either for leſſer,or for leſſee, without due demand made, 
which may be cxpreſſely layd in pleading. | 


409. Bigods Caſe. 


x3. Zac, rot.g6 [7 Te HMercary poſt feſtum ſanite Margarete 17, E. 2. Tohnde 


malo lags gaveto Peter de malo lacs, and the heyres ofs his body 
the Caſtle and Manour of 24»/grave, by many meane —_— 
; a e 
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the Land came to Sir Re/ph Bigad January 11. 6. Hen. $. Ralph Bie 
od madea feoff:ment to William Emer and others," to the uſe of his 
and ma uſe alſo, after the will performed , -d 
Big oa. - av IO SHY | 
Sar, Io, twenty one Hey, $. Sir Francis Bigod made a 
feoffmenc to John and others, to the uſe of himſelfe and Katharine 
his wife,and the heires of their bodyes,and they had iflue Ralph Bigod 
and Dorothie, 21 I; 
Then the Statute of 26.7.8, cp. 13, of forfeiture for Treaſon, 
is made, and 4.6,MHaii 29, H.8. Sir Francis Bigod was attainted of 
Treaſon, committed 7. Tanuary, 28. Hen.8. and was executed,and 
Katharine ſurvived, z1.H,8, the ſpeciall aGt of Attainder of S. Frax- 
cis Bigod and his forteicureamongtborher things is made. 
:14-Nov.().7-6 :S.Ra/ph Biged ſon of Francizang Katharine, was 
reftored-inblood by Parliament and died without ifflue, Dorothy mar. 
ried Roger Ratcliffe, and they had iflue Francs Ratcliffe... ... 
I., O&ob.8.Eliz. Katharine dyed,and Frauci Ratcliffe entered 
II. Ang. 33 Be. the Office found forthe Queen. | | + 
I. February, 34 liz, Francis Ratcliffe dyed, having iſſue Re« 
ger Ratcliffe. EH 949» ,  : | 
28, Apr. 34. Eliz. the Quom by her letters Patents of the ſame 
dare,granted the ſame, &c. to Edmund Lord Sheffeild and his heires 
males of his body, begotten ar the rent,g90.!, 186, 3-% 7 1 1 
Roger Ratcliffe upon this:whole caſe, fued his CHras, de droeeg 
in the Exchequer, and had judgement for him. Whereupon a. W rit of 


cended to: Sir Francis 


= 


ought to be affirmedor reverſed, 
The Queſtions are two. _ 


Error was brought, And the Queſtion is, whether this Judgement The Queſtion, 


"wS10 =— 


polleſſion, had alſo any right in the 01d incailclefe inbim at that tirge. 


of his atcainder. Or whether it were in him but in Abeyance'in reſpect 
of feoffement made by him, 21 9.8, And whether thatirightdidac- 
crue unto the King, by the attainder of Francis Bigod, and the gene-. 
rallStatute, of 26.H. 8, c,13: orby the particular Abt of 31.H.8. 

AndIam of opinion. . That there was: 2-right of the old :in- 
taile remaining in him, and that the King ought to have it, together 
with the eftate taile in poſſeſſion, freed and diſcbarged thereof as long 
as the eſtate intaile indures, 

In the handling ofthis point, I. (hall occaſiqnally peake of En- 
tries that are given, and alſo of rights of Aﬀtiens reall, given or not 
given tothe King upon attainder of treaſon, by force of the Statute, or 
of the penerall Statuce of 33. Hen. 8. Cap, 1. For this Statute 
«sſo ncere of Kinne to that conltrudtion of the _ ( rights )that 
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| Thea, queſti- 
on, 


I, Point, 


 Flobarts Reports. 


we uſt foreſee that wee doe not in the judgement of thisxcaſe preju. 
dice the Statute Ex 4/rqmo. -: Os 1) DSe6/ tn, 
. \-::Theſecond Queſtions, whether there. be a Remitcer in the Cafe 
after the Attainder of Treaion,, andif! there bee ſuch.a Remitter bes 
an, how, and in whom (whereof nothing hath beene diftin&tly 
{aid yer. ) And ham'df opinion, that there ought co beno Remitter in 
this Cale co-the:old imtayle. And thereto I adde further, Fhar if 
there.brany Reaitrer, it 1s but for a time; and by-the Office follow-= 
ing,it is remirted and ended, | x. INN 2478 
«(  Inidftproceſle that wher ſqever Thave ay ofthe Caſe, and 
adviſedupon it withimy lelte,- F' have met. with ' two ftrong affett- 
ons, Zeale', and/Indignation.. Zeale 'in behalte of the King, 'to- 
periwade the ancient righcs of- che Crowne,. againſt the Invaſion of 
Rebcls ani TraLors: indignation, when F'tind Francis Brgod, that 


ſometimes broughca;udfinc Armyintorhe Geld'ts depoſe th King, 


failing in that enterprile;;\now t6riuſe in queſtion againit him , That 
whom he could.uot bythe Tword deſtroy hee might ſipplant by the- 
Law : For though Rarcliffe bare thename of-this Cale, yer I ſee no» 
thing but the Land of Francis Bigor, his State, his Right, his deſcent 
chat maintaines'1t and defends ir, Therefore le$-it not ſeeme ſtrange. 
that Iam warme wn this Caſe, For, Zeale and Indignation are fer». 
vent'paſſions,..  * : | ASH BE EF, 
- And Idoprofefleto give Prerogatives to the Rights of the Crown. 
in my care and'vigilancy, And itis Nobsle Officium: Indicis &- debi- 
:xws Divinum;by Oath of Office ts watch for him, who works for us, 
we quid Hctrimputicapiar Reſpublica. And if chatitie begin init ſelfe, 
ſoought luſtice te doe, That the King who. granteth juſtice to all, 
ſhould notbe wariting to himſelfe, | vY 
|  BecauſeTdefireto beplaine and cleare in my Arguments, I will. 
make the: Queſtions as ſingle as is poſſible ;+ For, multiplex indiffine 
Gum paret confuſuonem.;. &, qneftionts.quo ſimpliciores eo-Incidiores, 
Therefore will makethefiritpointa ſingleQueſtion'(theworſe- 
for my part) For this Tenant in Taile, or Landin poſſefſien; makes a. 
 Feofternent in Fee, The Queſtion 1s, EE Al 
W hether any right.in taile remaine in him_ſtillagainfthis Feoff= 
ment, ando what endsanduſes, and what hemay either doe or ſuf- 
ter by force of thatrightd. +. gh: COL 2TOERG AN 
In this Queſtion you ſee T:doe thun-totake acception at the vali- 
dity of the Feoffment , made by Francis Bigod, aceftay and uſe in. 
caile, by that Statute oj. x., R, 3. and not the Tenant in tailein poſe 
ſeſſion. | 
_ Yetnotwithſtanding, taking the cauſe at-the worſt, Tam ofo« 
inion , that this Feoffemeur gives away all the eſtate of the Tenant 
3N1 (ail teoffer, and as concerning himſelf or any benefit he may receive. 
LIEN - i _* 
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But 35 663crning this iffiie inhbritdbleto thit itt tails;- 441 to him in 


the reveil.on, an ror their good, tl.ere reridines Rl ut lim liStic of 
that intatle by force of that'Stature, #garnlt his ahenlition,- > 1,04 
Therefore fiote firft; that it is confeſſeil on both fides ; thatthert/ 


he Statute of Peſtm2 recites the formes of Fee ſimple conditio- 
nall, which now are intailes, and then ſheweth two milchiefs : That 
inall thoſe Caſcs, the Feoffes atfer ifſue , had power to alien and dif- 
inherit their iſſue,and alſo the Donors were heretofore barred of their 
reverſion, both being againſt the mindes of the givers,and forme of the 
gift, and holden hard, Darum videbatur & iniquum,and the remedy 
provided ts only in theſe words, 
- ) Trisordained, that the will of the giver, according to the Forme 
inthe deedof gift exprefled, ſhall be from henceforth obſerved. So 
that they to whom the Land was given under ſuch conditions ſhall 


have no power to alien it , but that it thall remaine, to the iſſue after | 


their death, and ſhall revert to the giver for want of iſſue, 
| Nnn 3 And 


.. 


Aa 247173 


Fobarts Reparts. 

And if the Fyne be levied of ſuch Lands, Finiv3p/o jure fie multus, 
be ſhall have nofull and abſolute power to alien or levie a fine. Bur 
though neither fine nor feoffement bee void, yer they ſhall be veida-: 
ble., not as before , when. they bound ablo ately. both Heires and 
Donors.. - ; ; | | 

-- So it appeares, That whereas before this Statute, the Feoffee: 


had abſoluce power toalien after iſſue, and finally and torally and in 


a ſort rightfully, being in a ſort not poſitively againſt any.rules of 
ks, Law, ro bw he er ivell _—S the iſs andthe 
giver, as againſt himſelte. Now, that. very power. of alienation re-- 
maining againſt himlelfe, is reſtrained and weakned, to do that that 
finally ſhall bar his iſſue or the giver expreſly,and him in the reverſion 


by equity, though hee may fill diſturbe and diſcontinne it againſt 


them by expaſitions, which the Statute hath reccived, which as Lit- 
tlct:n,Chap. 7, Diſcont. reaſoning out of the Writ, which ſaith , 
a Tort {xy cle force, is a wrong and wrongfull Act, So that whatſoe- 
ver concerneth to the recayerie of the iſſae or the giver that he had be= 
fore'to barre it. | 

So upon this Statute, I.reaſon thus. A Tenant in Taile hath the: 
whole eſtate in Taile, and all the right of it wes, Fon | 
mayfi nally, and totally barre it, againſt his iflue , as againſihimſclte. 
by acommonrecoverie, notwithſtanding this. Statute, butby a Fe- 
offement or fine he could not, by reaſon. of this Statute, 

And therefore, ; that. theſeand more rights, /anmanm or merum- 
js intaile (which though it bee diſeontinued, is not barred by the fe- 
offement) remained where it was not aliencd; (s) not atienam, for: 
it is not.in his power, - but that kinde of, conveyance, anda wor poſs. 
ſe ad nox eſſe. ſequitur argumentum neceſſariunm negative, though: , 
not affirmative , that which cannot bee done, is net done, {othat 
the argumenttandsthus;, W hat the, Tenant in taile had, and bath 
not parted withall, remainethin him, ui nonhabet poteſiatem a= 
lienands, babet neceſſitatem retinend;, you ſay. hee hath parted with 
all, Tprovehehath, becauſe the Statute hath taken from him the po- 
wer to doe it againe by fine or feoftement, only Fins ip/o jure fir nul- 
{xcs, which before he could have done, RP Ik © Fc 

Now the praRtice of law hath beene anſwerable to this, both to-. 
wards the Donor, and towards the 1ſſue only in his deſcender. The. 
Donorhath two things wherein hee may bee. benefited or prejudi-- 
ced, one in his rentsreſerved upon his giftes, the other in his rever- 
ter-the iſlue only. in. his deſcender. Now for the Donor, whea the 
Donor hath made afeoffement and; hath excluded himſcelfe from all 
rights concerning himſelfe,. yer che Donor ſhall by force of this Sta- 
eute, which he could not at the Common Lay ation upon hinſelfe 
as the Tenant of the Land,q8. Z.z, : Fo 


—— -- 


Fobarts Reports, | 
Andifthe Donor will releaſe all his right. in the Land to the. 
Donee, that hath diſcontinued his releaſe, though ic will extinguiſh 

no rightsto the Land, yet it will extinguiſh the rents, which proves, 

that the Donee cannoc by his feoffement deveſt himſelfe of his whole 

rizhts, but that by the Statute of Feſims, his alienation is difabled as 

to that, as touching the Donor , which is by the equitie and meaning 
of the Statute, inthe point of ayowry of rent. But whenſoever the te- 
nant in taile ſaffersa recoveric, or levies a fine, at this day,therecovery 
together with the right of the intaile will ceaſe. | 

And the anſwer asto that is imperfect, to reſemble it tothe Caſe 
of a tenant in fee ſimple, that doth alien, and yet the Lord onely till. 
avow upon him, For the Caſes have no reſemblance, . For as Lsttlew 
zou well diſtinguiſheth , That Tenant in fee ſimple when hee hath. 
departed with his whole. eſtate, 'is'no.langer tenant tothe Lord 
in right, neithercan hee compell the Lord to avow upon him for 
the arrerages, And if the-Lord releaſe unto him. all his right in 
the Land, the releaſe is.void to diſcharge rents and ſervices, in 
all which it differs materially from the other Caſe, and it is no other 
than a caution and proviſion of Law, that as the Tenant is tobemade 
acquainted when the Lord aliens the Seigniorie, ſotheLord is to bee. 
made acquainted when the Tenant aliens his-tenancy , and all arre- 
rages paid, that he. may have no.after reckonings with his new and 
old tenant , whenthe Land that ſhould yeeld is gone, And when 
notice is given, and the Arrerages paid, the Avoyvry vaniſheth, 

Now tor the heire in taile, claiming from his Anceſtors after 
his feoffemens , by deſcent from him thereby allowing . a.right 
toremaine in him againſt his feoffement , the Caſe is the more ob- 
ſcure, becauſeduring the life of the Feoffer, there can be no motion 
of that right, neither by the feoffer, who hath barred himſelte, nor hus 
iſſue, becauſe the right 1s not yet deſcended, yet let me put a Caſe upon 
the Statute of 11, H 7. upon the opinion of 2ſownrague Chiete Iu- 
ſice, that ifa Wife. Tenant in taile Toyatreſle make a feoffement, 
the perſon to whom the Land ſhall belong after her death, ſhall en. 
terand hold it according to his right, Now till fuchentry the dif. 
continuance remaineth , and the Avowrie: ſhall beeunts her. Bur 
when the iſſue enters hes in as heire intaile, & q#4/i, by deicent e= 
ven in the life of the Tenant 1n taile chat was in the mother, by force 
_ Att of Parliament, And therefore the. Ayowrie ſhall bec up- 
on him, 

But now generally, when the Tenantin taile hath made a feofte- 
ment, and dyes, his heire.ſhall bring a formedon in deſcender , and 
ſhall ſay in his Count deſcenders from that Anceſtorto him , as 
his heire , per forma don;, And the Anſwer tothe ObjeRtion 1s 
alſo imperte&, to ſay that Deſcenaie Imus, is but as much as dever:r 
ED Nan 3 943 - 
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| Hobarts. Reports. 
ins, for wþat i5to cenfound propriety of plitaſe z and dRinAtion cf 
caſes, whichin theW rits andcounts eſpecially is molt apt and curious 
for, to ſay Devenit jus, 18a word common 1n caſes of Neſcender or 


Reverter or Remainder , -and may ſerye Common people in ordina- 


rie ſpeech, as in this very Statute 1s ſaid, that the ſtare ſhall: rem4in to 
the iſſue after the death'of the Anceſtors, or revert to the Donor. 


And when you ſpeake of Writs, devenit = will ſerve noe 
W rit in Count of Formedon one or other. And any other form im- 


proper will-abate the Writ, It is true that regularly a Feoffement - - 
barres the Formiedon of all preſent rights; yea of all after rights and 


-poſſibilitjes ariſing to the tameparties by Cauſes before the Feoffe- 
nent, and that, without reſpe&t to the lofſe of ſtrangers, Viae As 
baine and K ayes Caſe. Boe | OY 
Andtherefore in Archers Caſt, Co. 4;b.1. fo, 66. Land was de> 
miſed tothe Father for life,the Remainder to his firft heire ale, The 
Tenant for life made a Feofemenc in Fee and dyed, che nextheire 
was barred of his for ever. Forbythe Feoffinene. the eſtate 
for terme of life was ſobound , that the Remainder could never ariſe 
during that eftate, and ſo muſt faile. - «Aba | 
And 9. H. 7. Amanſeiſed of Land inthe right of his Wife / 
makes a feotfment in fee, and then'the eftate is made back co thelwife, 


the is thereby remitted , and then he ſhall never bee Tenant by cour- 


tefie, And therefore itis wellreſolyed, that if tenant in Taile dif 
continue, - and the difcontinuee levie a. Fine with Proclamation, 
hee that did diſcontinue is not bound to claime , but aftcr hisdeath 
his iſſue muſt. For the diſcontinuer hath noright : Firſt, for him- 
ſelfe, for ſo h& muſt claime and hee cannot bee blamed, or ſuffer for 
defau't of clayme , when it was not in his power to'make a claime; 
And therefore all: Caſes that are put to prove the force of a feoffe- 
ment, regularly concludenothing whe” this opinion, That the Te. 
nantintaile by his Feoffement, cannot put away his whole righe 
of intail, becauſe that the Statute of Feſtms, torbids 18, which overrules 
all private Adts and rules of Law, th 
But this Caſe is irregular, becauſe it ſtandeth by A& of Parlia- 
ment, which is able to make the fame Abt good to one purpoſe or 
rſon , and/voide or voidable to another, as the Statute of Bithops, 
eanes, Chapters, and the like, which binde the predeceſſors, are 
void and voidableagainſt the ſucceſſors,who thall neverthelefle when 
they enter, bein by way of ſucceſſion. And that there is ſtill remain- 
ing in the Tenant1n tale, againſthis Feoffement appeares, in that he 
bath (till power to binde it more finally and totally by Fine or Reco- 
verie if he purſue them rightly, and therefore note Cxppledikes Cale, 
Co. lib. 3, fo. 6, If Tenant in taile with divers Remainders over 
make a Feoftement and the Feoffer vouch not the Feoffee Tenant in 


taile 


T: 
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eailoin poſſeſſion: bur the firſt in remainder; by this Stafhie the Feof- 
fers are notbarred but ſtand ts beremittedandFrecovered; And Ifou- 


 ſelsCale is thereccited, andallowed'to be#batreto threeſeverall in- 


tailes by.one-Recoverie, with a double Voucher, : ' 7/1 + 

_ Andthigisthe [ws Ire gw whichT tpake oftiefore, which 
he could - phagry extinguiſhinor dif 
\.:0 And therefore in no Cauſe. to frame Abeyances necdlefle and'/in 
vaine, which the Law loves not nor admits, But in Caſes of nec 


« fitie,! as in vacatiory of Biſhops ,' Parforis-, and: the like;, or Re- 


mainders to right heres upon Freeholds, Abeyances' are' notal- 
lowed, but where the- originalt creation of eſtates requires them, 
or-wherethe conſequenee of eſtates and-Caftsdoc-in conyrojcic re= 

As for the firſt” | | $66 _ 

In Cafeof ſingle; Corporations, Biſhops ,. Deanes', and Par- 
ſons, and the like > which mutt dye and leave a Vacuwrs of- Frees- 
hold or a Remainder to the heires of H, yer living, with proviſion 
of the preſent Freoheld. - x 

Or ſecondly ia Caſes of congruity, ifa man have given warranty. 
and.dye-withoutheires, his heires may-bee:vouched in wters atris. 
But if there be no heires in Caſe he-ſhall'bee vouched, 38; Z. 3. 29, 
And a vouchee may take and pleade a releaſe , quaſiiterens, Littleton 
cap, Releaſe, ormay levie a fine tothe Demandant ofthe Land in que- 
ſtion. , But forſtates- that are of their owne- nature in their originall 
perfect and intire (as this is)-the Law permits not vaine affedted A- 


. beyances, or fictions by the veluntarie a&t of thepartie, and:therefore 


to nogood., as this which ſhould bee to preſerve a right to ſerve the 
heire, and/to defraud the King and Lords of their Efcheats, and them 
that have right to-demand, of their Aftions, 

Littleton was confounded in himfelfe thatrmade-an Abeyance of 
agrantof T orum ftatuns /num, and yetmade it but an'eftate for lite, 
whichis condemned in F*alirghams Caſe by the Iudges: Andiagain, 
although —_— take place among. common perſons;yet the King 
isnotto beanſwered', bound, or defeated byfictions, .and therefore 
the King will not be boundto big reverſion or remainder by recom» 
pence fained upon common recoverie, 6, E. 3. 5, warrantie Colla-- 
terallbindsnor the King without ſome aGtuall Afﬀlets, Not by Ettop- 

ls of his own recitals;ex certa /cientiazcaſe Alton woods,C.l.1 f.45, 

And I hold plainly that the Land in pofleſſion given is diltinctly 

and literally given to ie King , ſothe right is as dire&ly and plainly 


givenby way of diſcharging the Lands, asto the Kings eftateof char 
ancient right, whereof 1t-was meant tobe freed ; And fotheſtate gi- 
ven to the Kingeſtabliſhed by ir. For now when the Law-ſaith gr 

EE TWINS OD CHO = 


charge, if it were nog inbimand his 


© 


f 2 
AVELLNAA7, 


"OR 
4 47 46-7 WR, 


Hobarts Reports. 
the King (hall have the Lands, ſaving the right of all perfons; ather 


than the offenders and their heires , and ſuch as claimeto their uſe, 
Ir is,plainethat the eye of the Law makers, . was not only upon the 


Land in poſſeſſion , but allothe rights to the ſame :-The one, viz, in 


poſſclion, in point of giving, the other in point of ſaving, 


The Land in poſleſſion given, could bee bur in one, that is, in 
the Offenders , and ſoit was given. Bur rights to the ame Lands 


might be in ſundry perſons, in the Offender, or 1n his heires, or in. 


Strangers. | , 

Now the Law faith; the King ſhall have the land always, Gaving 
the rights of ftrangers, But without laving the right of the offender 
or his heires, vr any;claiming to their uſe; which is as much as to 


{ay, the King ſhall have the Land, without ſaving or excluding &«, 


or freed or diſchargedof the rights of offenders, or their heires, - or a- 
againſt the offender or his heires in fee, or fee tayle, ſo if it had beene 
ſaving to all ſtrangers all their rights &c. the ( other then ) which 
breakes the ſentence had beene utterly omitted, the ſtrangers had been 
provided for, and the purviewes excluded, if the words had beene all 
1n the purview that are divided in purview and faving, it had beene 
full, as to ſay, the offender ſhall forfeit his Land, againſt him and his 
heires, omitring the ſaving to ſtrangers, And 45s 0 verborum ſunt 
judice indigna. And therefore where it was ſaid, that the word of dif- 
charging the right of the heire in taile, was a new invention, and that 
there was no word of barring or diſcharging the rights of the offender 
and his heires in the Statute, as there 1s inthe Statute of Fines, it is 


plainly miſtaken, for it isplainly the ſame(joyning with the purview 


and ſaving with the exchuſion of rights of heres together ) with the 
word of diſcharging as hath beene faid, except wee thinke that the 
ſame thing cannot bee ſpoken but in the ſelfe. ſame words, ſo that the 
Scat, of 3 1.H,8.gives rights in the purview actually, as well as Land 
again dilcharges1t (elfe, by m——y itout of the ſaying, ' 

For example, Tenant mn Taile diſcontinues and difſeiſes hig 
Diſcontinuee, and is attainted of Treaſon , hee forfeits his Land 
gained be diſſeiſin , and his right of intaile he cannot uſe againſt the 
King by force of theſe Statutes. And this ſtands with the ruleand rea= 
ſon of the Marques Caſe, For, { ontrariorum coniraria eff ratio, 
The Traitorsright to thelandof a Stranger ſhall not bee given to the 
King, For the quiet ot the ſtranger being poſleflorthereof, ic ſhall bee 
given to the King being peſlefior , for the quiet of 1; poſſeſſion, 
And the word of Heriditament in the Statute of twentie lixe Hey, 
eighth, and the word of right it ſelfe, in the Statute of thirtie.one 
and thirty three of Hew. eight, are both ſutficient and fit to carrie 
ſuch rights in ſich Caſes. And no man will diſpute but that the 
words are ſufficient tocarry naked rights to the Land of —_— 

n 


Flobarts Reports: Tg 
: And therefore it isnot for wantof words that they paſſenot becauſe 
it wasadjudged that it was not meant. Andſo it was faid in Dongh- 
+:es' caſe, 'and ſo have antiquity, for the goad of the SubjeR againſt 
the King expreſlely againſt letter. - Ji aeFihg's* 
Therefore thinke it not ſtrange that nothing belcft forthe King 
white letter-and:meaning and equitieare for him. And can any man 
concervethat theParliament that gave the Land, to the King,ſhould 
leave-afight to the Traytor to the ſame Land to defeate him of it a- 
gains, ſince the Statute gives the Land and the right, and-the fav- 
ing excludes the rightagaine. + > 5 
And this manner of forfeiting al manner of Rights of perſons at« 
tainted of Treaſon, and their heires for the benefit of the Kings for- 
fciture "is of fo great importance,.that.if. at benot takenatlarge as I 
take it, it is an. . ...-* - of all the Statute, even that of 
33. H, 8. capi:39- Fer, that hath the word,rights, and ſo hath 33. 
H.8. © 


'-- And it is agreed on both ſides, that the word, (rights) in both 
Statutes doth not include the right of Action to the Land of (tran- 
gers, by an equitie againſt the Letter... But you ſhall agree alſo that 
it ſhall not extend. to old and ſtale rights, that perſons attainted 
may have to the Kings Land,how ever the King hath the Land in the 
right which the ns attainted hath buried in his own Land which 
he doth forfeit upon theſe Statutes, | | 
-.. You open a wide doore tocvery one that purpoſeth treaſan to 
make proviſion before hand, that though you get ſome ſtate in his 
Land, yet hee will have ſome ſecret right to fetch it away from 
againe. So that where the Statute of Entailes may bee tru- | 
ly faid to bee. a reall and perpetuall ſancuarte for Traytors and 
Treaſon it ſelfe, which fanQuaries could not bee but for the perſons 
of Traytorsonly. So this Statute that doth ſubjed ſtates in tayle ta 
forfeiture of Treaſon may be faid to kill Treaſon it ſelfe,orcidere ip/ams 
proditionem, As the Tiran was ſaid to kill pre/byteriam when hee 
tooke away their livings. And conſequently this miſinterpretation 
ſhall in efte& build the Tower of confuſion, tor who ſeeth not how 
many deſperate perſons (all Traytors are) who feare not to hazard 
themſelves for the compaſiing;of their wicked cnds;fo they preſerve 
thair poſterity, and eſtates, to preſerve them in glory that ought for 
ever to be infamous? and therefore the queſtion is proaris &- focis in 
treaſonable deſignes, 

In good faith »imium altercando veritas amittitur ; And1I find 
that when 1t admits diſputation it lets indoubting, that the cleare- 
nefle of the cauſe needed not ; For what is all this where the Statute 
faith, That the perſon. attainted ſhall forfeit his Land entayled to 
the King and hus heyres from and againſt the Offenders, and their 
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Fdbobarts Reports. 
heyres ſhall not retaine it; And fo the right expreſicly contradited, 
as to conſtrue volumns, id eſt nolumns. "SLRs Mb - 

And now to give Anſwer by the way, to a point ftirred, with 
much affurance, and the adverſe partie which was this K atharin-, 
the Wife of Bigodduring her time was feiſcd of an eſtate ſubje& 
to:a Formedonof the next heyre upon the ancient entayle, where- 
upon hee* might: have recovered, and-then hee might have beene 
teiſed of the oldentayle, which was paramount to the Kings title, 
and hee ſhould in efte& have evicted the Kings eſtate as well as 
hers, and then its ſaid, that the cauſe isall one of Remitteror Re- 
covery. . I 
- To this Tan{wer, that if I may-make my caſe, I will make my law 
for my caſe, and ſothis calc is-madeat pleaſure, as the partic would 
have it 7 For, there is no ſuch caſe, but if there were tuch an one it 
is true that the woman ſhall have much adoe to defend her ſelfe ; 
For, ſhe could not claim any defence by the Kings title under whom 
ſhe: claimes not, and alſo till the office were found the right were 
m the heyre-who muſt implead his mother and after her death bath 
poſſeſſion and right were-according to the caſe of the Marques in 
the heyre, and fo was found, and alſo in the Remitter, de fatto 
was-in force, But now and. ever ſince the Office the cafe com- 
meth- right betweene the K1 n 6 and the iflue which is juſt that 
cither party may plead and defend his cauſc himfelfe. 

The Objection alſo doth receive diverſe conſiderations and An- 
{wers ; For firſt, ſincethe ancient title of the iflue is.extin& by the 
ſtatute together with-the Husbands eſtate tayle,both is barred by the 
attainder againſt him, and his iflue, and the Wives eſtate as a ftran« 
ger by ſurviver, not clayming under her Husband, nor under that 
eſtate is ſaved, in point of the contingencie of the ſurviver, and not 
elſe, whereof this iſſue can take no advantage, for hee is no ſtranger. 
within the ſaving, _ | 
: Alſo,this appeares,to the Court,the whole caſe beingfound,or plea- 
ded, ſpecially by the motion, that though the Woman be ſufftcient: 
tenant to the precipe, yet the ſame 1s no ſufficient demandant, 
for hee-muſt demand. the old intayle, which he cannot have, be- 
cauſc it was extin@ bythe Statute, and a new, or lefſe cftate hee car» 
no clayme, for that is not his true eſtate, as in Dalimores caſe of 
Fees to uſes, 15..et 16, Eliz, Dyer,z29.. So the Wives new eſtate 
is ſafe becauſe the old cſtate and title is gone, and the King cannot 
clayme by the old againſt her, becauſe it is not given him by.the Sta- 
tate, ſo the prejudice of him being a ſtranger (as hath beene. faid,) 
but by way of extinguiſhment in his pofleſſion , for the eſtabliſh= 
33g ſo much of the new cſtate'as he takes by the forfeiture and the 
Statute, And becauſe the Kings tit)-, and tbc Wivcsare from one: 

Oc, . 
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roote, the. Wives eftate ſhall not bee impeached, left the - KING 
thereby ſhould bee hurt. Againe, if it bee ſaid, That though the 
right ſhoydbe aid to bee extin& by the Statute, yet that ſhould be 
only te the King, becauſe the Land is onely given to him diſcharged 
of _ title, and fo there were no defence for the woman in the For- 
medon, | 

I Anſwer, That as to this Imagination of a Formedon, between 
the.lonneand the Wife, and a recovery upon that, and ſo to ſee how 
that ſhould worke upon the Kings title to prevent, is upon the death 
of the woman, who could not defend her ſelfe by the Kings title, 
though it be good. 

I anſwer, and fay firſt that there is no ſuch point in the caſe, but 
the Wives eſtate continues ſtill after her death, and it is apoint of 
the latter eſtate and tayle, which.is forfeited. © And whereby the 

\ King claymes, and ſo.it ſapports the Kings eſtate, : 

Touching the point of Remitter, it mult fave two things, that is 
an eſtate in poſſeſſion,deſcended from K AT HeLRIN E toher 
ſon of her eſtate tayle, and to that muſt be joyned aright of her an- 
tient eatayle. x 

Now touching the forfeiture of Lands in tayle before the Statute 
of 33. H.8. ſcilicet, upon the Statute of 26. H, 8, or 31. H, 8, 

I am of opinion in gencrall, that the Land of Tenant in tayle ought : 
to come to the King inanattainder of Treaſon, upon the death of . 
the perſon attaited without Office, fo that the heyre unto it ſhall 
not inherit, notwithſtanding the opinion of D _— calc, that the 
Land in tayle ſhall not deſcend notwithſtanding the attainder till the 
Statute of 33. H.8, becanſe the bloud is not corrupted by the at- 
tainder. For I hold that opinion that is called a Reſolution, tobe but 
a matter of diſcourſe,and no point of judgment nor pertinent to the 
judgment of that caſe, and to be erroneous. For it is plaine,that g:e- 
nant in tayle with reverſion in the Crowne being attainted, his 
bloud is corrupted, and his eſtate ceaſeth upon hisdeath,and the Land 
reverteth to the King in poſſeſſion. And that is the judgement in - 
eAuſtens caſe 1.et, 2.Ph, & 24, Plowcen, Walfingham 560, which 
went fo far, as toavoyd a Leaſe made by Tenantin tayle, though he 
left iſlue, which I muſt confeſle was an hard ſtraine, and fo was Sir 
Nicholas (arews caſe ruled, 16. Eliz.Dyer 332. where Wray, Dyer, 
and SANDERS gave opinion in fuch a caſe, that the eſtate 
tayle is extin& and the heyre diſabled ; For, hee 1san iflue and no 
heyre. | 
: Therefore this poſition is not true generally, That attaiaders 
of Treaſon, doe not corrupt intayles, but that they ſhall deſcend till 
office found, 


But now it is true, That where tenant in tayle hath reverſion 
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- JFdobarts Reports. 
to a Subje& is attainted'of Treaſon, there isno cofruption of blond; 

for then there muſt bee a ſeifure of the eſtate tayle, which would 

worke cxpreſſely contrary to the Statute which'gives the Office to 

the King,. whereas by the ſcifure it ſhould accrue to him in the re- 

verſion, i | | 

So there is a corruption, or no corruption, for ſeverall reaſons, in 
ſeverall caſes, in the ſelfe fame words of forfeiture ; For, there is no 
word in the Statute of 26. H, 8.. for the corruption of bloud in ci= 
ther caſe,” If you aske mee by whatrule the Judges guided them- 
{elves in the diverſe expoſitions of the ſame word and ſentence. 

I anſwer, it was by thatlibertie and authority the Judges tave- 
over Iawes, and eſpecially over Statute Lawes according to reaſon 
and beſt conveyance to mald them to the truth, andbeſt uſe, and fo 
to give the! King his cntayle where himſelfe is'in reverſion, to his 
beſt advantage by way of extinguiſhing and ſeifure,' where heis not 
in reverſion to give him that by E, eſtate;and both by the ſame word 
of forfeiture, whereof I makes this conſequent. That as thoſe Tadges 
doe. expound the Law tothe beſt, for the King in that'caſe without 
any helpe of words : So we may with more Reaſon Jidee that 
this Law of 26. H, 8, that makes entayles forfeitable for 'ſreaſons as 
Fee-fimples, that in both caſes upon the death of the offender their 
heyres ſhould be diſinherited and the King ſhould have the Land im-- 
mediately,, though in both caſes of Fee-ſimple and tayle the offen- 
der himſelfe ſhould receive it during his life, becauſe Frec- holds are 
not removed without ſome Ceremony of Law, as Office, Entrie,. 
execution uvon judgment, or the like. 

And obſerve that about this time the eftates taile were by the 
Statute of 33. H.-8. made plainely lyable to the Fynes of Tenants 
as Fee-{imples, and ſo by the Statute of 26, H, 8. the Tenants in 
tayle are made alſo forfeitable of their whole eſtate, by Treaſon as 
Tenant in Fee. And for 'more clearencſſe of meaning, they only 
{ave the right of ſtrangers and exclude the heyres, as privies, even as 
the Statutes of Fynes doe 5 foas by the true meaning of 26. H, 8, 
n either land nor right in this caſe ſhall accrue to the heire, but both 
tothe King And by conſequence there ſhould be noremitter to the 
heyre, in whom the old poſſeſſion and new right muſt meet to make 
anew Reiiltter. | | 

And I reaſon thus upon the Statute of 26. H 8, that gives the 
Forfeiture of tayles ; That if the Statute of Feſtm, after the pur- 
view, . that tenant of Fee-ſimple conditional ſhould have no power 
to Alten, .and ſhould have joyned a proviſo ; That if they did com-- 
mit Treaſon, they ſhould have forfeited as they ſhould have done be-- 
fore that Statute. Not withitanding I hold then, that as to the forfeis- 
ture_of Treaſon, it ſhould. have remained ſubje to all purpoſes as 

| before. 
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before this Statute, as well to forfeiture of eſtate as to corttiption of 


bloud, : '- - - 


* 


Now-as theclauſe had nor ſuffered the caſe to come within the 


Stat. of WefÞp, lo this Stat. of 26. H.'8. takes it out of the Law - 
againe, by the:contrary meanes of that whereby it was brought in, 


that 1s,. that-whereby' the Law did reſtraine him under the word of 
reſtraint of alienation to barre his iflue, and yet doth not give hin 
power to corrupt the bloud, not forany care of him, or of his bloud, 
bur becauſe that had'wrought expreſſely againft theend of the Law 
as is ſaid before, 7 © Oban link ohne ok | 
Alfo the reaſons uſed-in Dogg hries caſe is of no lefſe value ;. for it 

js not the corruption of bloud,that doth bring the Land to the King,. 
for then reſtitution of bloud would reſtore the Land tothe perſon 
attainted and his heyres, which it doth-not thengh'it bee by Parlia- 
ment as: it appeateswall the Adts for the reſtitution of bloud onely,, 


and in thewery Caſefor the reſtitution: of bloud of Ralph Bigod by 


Parhament, 

Alſo-the Land is forfeited by Attainder .zpſo fa&o,. ſo that the 
Lotd may. enter by 'force of. the forfeiture which gives the title a- 
gainft him for the whole eſtate, ſo- that the heire is involved in hint 
and: the deſcent mtercepted-and prevented by the Stat, given away 
by the forfeiture, and by the corruption of bloud,. | 

But now to the point, ' which I make now the third point in this 
caſe, Admit that an office were ſorequiſitein this caſe, that both 
Land and right ſhould deſcend to the heyre for want of it,. as is the 
opinion of Dinghties caſe,. and ſo worka Remitter in him for the 
time; yet Tam of opinon clearely, that this Remitter is but tempo- 
rary, till office found,and when office is found, both ſtate, poſſeſſion, 
and right was inveſted in the Crowne by force of the Statute of 26, 
H.8, and of theattainder according to the State and right, that the 
perſon Attainted had in it at the time of his Attainder, And this is 
Juſt both for the King, and Subje&, that fince the Kings title was 
Juſt and true, and by the Offices to have beeie promoted and found 
in due time, if it had beene cleare for him againſt the heires, as is 
confelt. There is no reaſon that the negligence of the Officers, and 
perhaps their compact and combination with the adverſe party 
ſhould defcate the King, vigilantibris + non dormientibus jura ſub-- 
veniunt,isa Rule for the SubjeR, os | 

But nullum tempus occurrit Regi, is the Kings plea, except it bee 
in ſome trifles as uſurpation, or death npon his lapſe or the like. And 
put the caſe that the Statute of 26. H, 8. had {aid, that if a tenant 
in tayle of Lands bee attainted of Treaſon, then upon office foun4 
the King ſhall have the Land... Could any man have doubred rhat 
though the. Attainder had not given the Land preſently, butthat it 
O Qo 3 MUT. 


3. Poinr 


1 
£ 
'F | 
"IT; 
: 


Ld 


4 3 | 3 la PA" 
+.x- - fa <a> 3.» a I"; + \4 +2800 + 
: (ge EY 15: « vt $4 68 63.4 
: ba R "_ ” - 
" 


muſt have deſcended tothe heyre, y 
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arts Repor 
et upon Office found the King 
ſhould have taken the Land from him ? and this cauſe in queſtion, 
is.in effect the ſame and the very point in the caſe, 30.:E. 4. of the - 
Earle of -Northamprons calc cyted in Nichols caſe of 489. is this, A 
man difſſciſes the Kings tenant, and the diſſeifor is attainted of Fe-: 
lony, and before Office the difſeiſee entreth upon the Land (as hee 
may) now cleerely the diſſeiſor is remitted. Then the office is found 
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'for the King. It is agreed in the bookes, and now on both ſides that 
the. Remitter is defcated,8 the Land & poſſeſſion given to the King, 


as it was in the perſon attainted,8 theright remaines to the diſſeiſce 
to be peruſed & recovered againſt the King, & ſo every man hath his 
due & nowrong done neither to the King,nor to the Subje; For,the 
Kings title was to the Land,by theAttainder,not by the office, which 
did but find the title, and give it,and that was his dug,and the diſlciſes 
due was the Right that remained to him notwithſtanding the diſ- 
ſciſin, and the attainted, andthe Office. And it is againſt reaſon, that 
ſince the Office was deviſed by Law for an Authenticall meanes to 
bring the King to Land by ſolemne matter of Record ſutable to his 
Regalitie, and for the ſafety of the ſubjeR, that he ſhould not cuter 
and ſciſc the Lands of the Subje& upon ſurmiſes without matter of 
Record, that this ſhould be ſo bound to times, that if he keepe not 
his time3, he ſhould loſe his land for ever. And the caſe of 3. E. 3. 
is much ſtronger than this caſe in queſtion, for there the difſeiſor 
,mighr forfeit the Land (for it was his) but the right was nat his but . 
the diſleiſees,wheveas in the principall caſe, Francs Bigod hath both 
poſſeſſion and right as hath bin proved, and fo forfeitedto the King. 
And this caſe was heretofore brought to conſultation of all the 
Judges, 34. Eliz., Sir Edward Coke made the centric in writing, 


. whichis extant tut without the parties names; the Copie where- 


of hath be<n ſcene by us all; wherein the caſe being put (as hath bin 
{aid) w ithout names,the Queſtion was made,whether Queen Eliza- 
beth, or the heyre ſhould have the Land. And three great objections 
were made again{tthe Queene, which were. 
Firſt, that the old right could not bee forfeited to the Queene by 
the Stat, of 26. H. 8, as wasreſolved in the Marques caſc. 
 £e:endly, That the perſon Attainted had not that right by reaſon 
of Feoftment and therefore could not be forfeited. | 
' Thirdly, that the heyre was remitted by deſcent of the Land and 
tac ancient right meeting together in him,and the Book of Plowaer, 
Nichols caie,489, cyted that if the Diſcontinuze convey to the King 
and he grant it tothe Diſcontinuer for life, the remainder to the iſſue 
;n tayle, that when 1t commeth to him he ſhall be remitted ; And 
the kings eltate avoyded, But the Judges #na voce reſolved becauſe 


there wasan actuall cltate plainely forfeited by the Stat. of 26, H. 8. 
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NEO the rights of him and his heyres had bin bound by that 
Law if there had bin no ſaving, and there was no faving for them be- 
cauſe they were excluded cxpreſly, and therefore are bound by the 
body of the AR. So there 1sadiverſitic betweene a naked right of 
Aion alone,and when an eſtate of Inheritance is coupled with ſuch 
a right, which by the forfeiture of the cſtate in poſſeſſion is barred by 
the ſaid At and cxclufion of the faving. : 

And laſtly, when this appcares by Office, then the iſſue in tayleis 
barred, notwithſtanding the Remitter, and therefore it differs from 
the caſe out of Plowden Remitter ; For there theancient right of 


_ 
3H 


_ entayle is not barred, 


Vpon this caſe the Biſhop of Lincolxe, Lord Keeper, and the Lord 
Zea Lord Treaſurer, havin dall the Arguments,gave judgmert 
for the King, and the Lord Sheffei/d,that the former judgment given, 


inthe Exchequer ſhould be reverſed. 


